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ACT:
Indian Income-tax Act, 1922, s. 24(2)-Insurance conpany
carrying on life insurance business as well as genera

i nsurance busi ness-Such busi nesses whet her one business for
pur pose of section.

HEADNOTE
The respondent conpany carried on business of I|ife and
general insurance. |n assessnent proceedings for the year

1951-52, the Income-tax O ficer held that the life insurance
busi ness and the general insurance business carried on by
the conmpany were 'distinct and separate’ and the |oss
carried forward fromthe Previous year in respect of life
i nsurance business could not be set off wunder s. 24(2)
against the profit fromthe general insurance business. ~ The
Appel | ate Assi stant Comm ssioner and the Tribunal confirnmed
the view of the Incone-tax O ficer. The Tribunal based its
decision primarily on the provisions of the Incone-tax Act
which provided different nmethods of conputation  of the
taxable incone of life insurance business and of genera

i nsurance business. 1In reference the High Court decided in
favour of the conpany, and the Revenue appeal ed.. The /test
suggested on behalf of the Revenue for determ ning  whether
the two businesses were one business within the neaning of
S. 24(2) was whether one of themcould be closed without
af fecting the conduct of the other

HELD : (i) The test suggested on behalf of the Revenue could
not be accepted. |[|f one business cannot conveniently  be
carried on after the closure of the other, there would be -a
strong indication that the two business constitute "the sane
busi ness", but no decisive inference may be drawn from the
fact that after the closure of one business another may
conveniently be carried on. [948 D

(ii) Whether two or nore |lines of business may be regarded
as the "sane business" or different business depends not
upon the special nethods prescribed by the Incone-tax Act
for conputation of the taxable inconme, but upon the nature
of the lines of business, the nature of their organisation,
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managenent, the source of the capital fund utilised, nethods
of book keeping and a host of other related circunstances
whi ch stanp the lines of business as sanme or distinct. [947
H

Scal es v. George Thonpson & Co. Ltd., 13 T.C. 89, ’'referred
to.

(iii) In the present case there was little doubt that
the two busi nesses constituted one conposite business : the
conpany was entitled to carry on the life insurance business
and the general insurance business under its Menorandum of
Associ ation, and the business were attended to by the Branch
Manager and the Agents without any distinction, there was
one conmmobn adninistrative Organisation and the expenses
incurred in connection with business both for adm nistration
and for heads of expenditure such -as salary of the staff,
postage, staff welfare fund and general charges, were
conmon. [948 B]

The Hi gh Court was therefore fight in holding that the life
i nsurance  business and the general insurance busi ness
constituted the same business within the neaning of s. 24(2)
of the Act. [949 B]

944

JUDGVENT:

CIVIL APPELLATE JURI SDICTION Civil Appeals Nos. 729-732 of
1965.

Appeal s by special | eave fromthe judgnment and order dated
May 3, 1963 of the Madras High Court in Tax Case No. 196 of
1960.

R. M Hazarnavis, Gopal Singh and R N Sachthey, for the
appellant (in all the appeals).

S. Swami nat han and M S. Narasi mhan, for the respondent
(in all the appeals).

The Judgrment of the Court was delivered by

Shah, J. The respondent, a public limted conpany, / carried
on in the relevant years of account business of insurance-
life and general. |In each of the calendar years 1944 to
1948 relating to the assessnent years 1945-46 to 1950-51
the Company suffered loss in the life insurance section, and
made profit in the general insurance section. Till ~the
assessment year 1950-51 the loss suffered in the life
i nsurance section was all owed by the Revenue authorities to
be carried forward and set off under s. 24(2) of the _Indian
I ncome-tax Act, 1922, against profits from the genera
i nsurance section in the subsequent year. In proceedings
for assessnent for the assessment year 1951-52 the |ncome-
tax Oficer held that the life insurance business and the

general insurance business carried on by the Conpany were
",'distinct and separate" and the loss carried forward from
the previous vyear in respect of life insurance business
could not be set off under s. 24(2) against the profit of
the general insurance business. The Appellate Assistant
Comm ssioner and the Tribunal confirned the view of the
I ncometax O ficer. The Tribunal referred the follow ng

question to the Hi gh Court of Madras under s. 66(1) of the

I ncome-tax Act:
"Whet her the unabsorbed | osses incurred by the
assesse’e in the earlier years in its life
i nsurance business are available to be set off
against its profits from general insurance
busi ness for the assessnment years 1951-52 to
1954- 557"

The Hi gh Court answered the question in the affirmtive.
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Wth certificate granted by the H gh Court, these appeals
have been preferred by the Comm ssioner of |ncone-tax.
The order of the Incone-tax Appellate Tribunal sumarises
the reasons which persuaded the Departmental authorities to
reject the claimof the Conpany. The Tribunal states:

"The business of |I|ife insurance possesses
pecul iar characteristics which do not exist in
respect of ot her i nsurance busi nesses.

Firstly, the life insurance policies are not
contracts of indemity; they are forms of

i nvest nent s. G her classes of i nsur ance
busi ness are contracts of in-

945

demi ty. Secondly, the contract in t he

general insurance is generally annual while in
the case of life business the risk continues
until~ death. Unlike general insurance con-
tracts, ~the life contract, is mde once and
for all. The general insurance contracts, are
in-law, fresh contracts entered into at the
time of each-renewal. ~Thirdly, life business
is control | ed by principles essentially
variant ~ fromthose which control the genera
i nsurance business. Fourthly, the life prem a
do not represent the life profits nor can the
total amount of clainms arising in one year be
set | off as a deduction. Fifthly, the |aw
under. ‘which 1life business is carried on is
quite different from the |aws governi ng
gener al busi ness’ and lastly, assessabl e
profits of [life business shall ~be  conputed
separately fromthose of the general business,
the consequence of which would be that the
carry forward of |oss of life business cannot-
be had against the profit of genera
busi ness. "’
Tax payabl e by an assessee under the head "Profits and gains
of business, profession or vocation" is normally  conputed
under s. 10(1) of the Incone-tax Act, 1922, after naking
al |l owances nentioned in sub-s. (2) of s. 10. But sub-s. (7)
of s. 10 provides that notwithstanding anything to the
contrary contained in ss. 8, 9, 10, 12 or 18 of the Act, the
profits and gains of any business of insurance and the tax
payabl e thereon shall be conputed in,, accordance with the
rules contained in the Schedule to the Act.- The Schedule is
headed "Rul es for the computation of the Profits. and Gains

of Insurance Business". By r. it is provided that in the
case of any person who carries on, or at any time in_the
preceding year carried on, life insurance business, the

profits and gai ns of such person fromthat business shall be

conputed separately fromhis inconme, profits or gains from

any other business. By r. 2 it is, provided:

"The profits and gains of life insurance shall-be taken be

to either:-
(a) the gross external incomng of t he
preceding year from that business |less the
managenment expenses of that year, or
(b) the annual average of the sur pl us
arrived at by adjusting the surplus or
deficit, disclosed by the actuarial wvaluation
made in accordance with the insurance Act,
1938 (IV of 1938), in respect of the |ast
"inter-valuation period ending before the year
for which the assessnent is to be made, so as
to exclude fromit any surplus or deficit
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i ncl uded therein which was nmade in any earlier
inter-valuation period and any expenditure
ot her than expenditure which my.,
946
under the provisions of section 10 of this Act
be allowed for the conputing the profits and
gai ns of a business, whichever is the greater:
Provided. ...... ... .. . .. "
Rules 3 and 4 |lay down the nmethods of conputing the surplus
for the purpose of T. 2. Rule 5is a definition clause.
Rule 6 deals with the conmputation of profits and gains of
any business of insurance other than Ilife insurance, and
provides that the profits and gains of any business of
i nsurance other than life insurance shall be taken to be the
bal ance of the profits disclosed by the annual accounts,
copi es of which are required under the |Insurance Act, 1938,
to be furnished to the Controller of Insurance after
adjusting  such ~balance so as to exclude from it any
expenditure other “than expenditure which nmay under the
provisions ~of S. 10 of the Act be allowed for in conputing
the profits and gains of a business.  Rule 7 deals with the
conputation of profits and gains of conpanies carrying on
dividing societies or assessnent business. Rule 8 deals
with the conmputation of profits of non-resident insurance
conpani es having branches in the taxable territory. Rule 9
provides that the profits of any business carried on by a
nmutual i nsurance association or by a co-operative society
shal | be conputed in accordance wi th the rules.
Conput ati on of the assessable incone of an assessee carrying
on business of I|ife insuranceor general  insurance has
therefore to be nade in-accordance with the rul es and not by
determning the profits under sub-s. (1) of~ S. 10 after
maki ng al | owances under sub-s. (2).
Where an assessee sustains a loss of profits or gains in any
year under any of the heads nentioned in s. 6, he is
entitled to have the anpbunt of the loss set off against his
i ncome, profits or gains under any other head in that year
[s. 24(1)]. Therefore in determning the taxable profits,
the net bal ance under the sanme head nmentioned in's. 6 'has to
be taken into account, and if there be loss under a head of
income (subject to the special exception relating to
adm ssibility of |oss from specul ati ve business), that 1oss
has to be set off against the income, profits or gains under
any other head. Sub-s. (1) does not however deal with carry
forward to the following year of loss suffered by the
assessee as a result of computing ,the total incone from al
the heads. That is dealt wi th under sub-s.
(2). Section 24(2) as it stood at the material tine
provi ded:
"Where any assessee sustains a |l oss of profits
or gains in any year, being a previous year
not earlier than the previous year for the
assessment for the year ending on the 31st day
of March, 1940, in any business, profession or
vocation, and the |oss cannot be wholly set
of f under sub-section (1),
947
so nuch of the loss as is not so set off or
the whol e | oss where the assessee had no ot her
head of inconme shall be carried forward to the
foll owi ng year and set off against the profits
and gains, if any, of the assessee from the
same busi ness, profession or vocation for that
year;
The words italicised were substituted by the Inconme Tax
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Amendnent  Act 25 of 1953, for the words "under the head
Profits and gai ns of business, profession or vocation"', and
“the portion not so set off " respectively. At the relevant
time loss which could not be set off in the year of account
may be carried forward to the followi ng year, but it could
be set off against the profits and gains of the assessee
from "the sane business, profession or vocation". If the
loss carried forward fromthe previous year and sought to be
set off was not fromthe same business, profession or
vocation, it could not be set off under s. 24(2). |If there
was no incone or profits fromthe sane business in the
subsequent year the | oss could not be set off, but had to be
carried forward in the next year follow ng, subject to the
restriction placed in that sub-section

The question whether the business of life insurance and the
busi ness of general insurance could be regarded as the sane
busi ness assumes inportance in this case, since the right to
carry forward the loss suffered in the life insurance
busi ness and to set-it off against the profit of the conpany
in the general insurance business of the subsequent year is
clearly in issue. |If thelife insurance business and the
general insurance business were not "the sanme business"”
within the meaning of s. 24(2), loss in the life insurance
busi ness which could not be set off against incone from
ot her busi nesses of the Conpany and sources of incone, could
not be carried forward and set off inthe year follow ng
agai nst the inconme fromthe general insurance business.
Counsel for the Conmi ssioner contended that [ife insurance
busi ness and general insurance -business were separate
busi nesses and he relied in support of that contention
primarily upon the nethod of conputation of taxable incone
of the life insurance business and of the general insurance
busi ness. Both in respect of the life insurance business
and general insurance business, there are, as @ already
mentioned, special nethods of conputation of income. But
because there are distinct nmethods of conputation of taxable
i ncomre of the insurance business, ‘and the general provisions
of the Income-tax Act relating to conputation of profits and
gains of a business in s. 10 and the related sections are

i napplicable, it does not follow that the two businesses
cannot be the "same ’'business” within the nmeaning of s.
24(2). VWhether two or nore lines of businesses may be

regarded as the "sane business” or different businesses
depends not upon’ the special, nethods pres-

948

cribed by the Inconme-tax Act for computation of the taxable
i ncome, but upon the nature of the businesses, the nature of
their organisation, nmanagenent, the source of « the capita
fund wutilised, nethods of book-keeping and a host of - other
rel ated circunstances whi ch stanp the businesses as sane or
di stinct.

In the present case, there is little doubt that the two
busi nesses constituted one conposite business: the Conpany
was entitled to carry on the life insurance business and the
gener al i nsurance busi ness under its Menor andum - of
Associ ation, and the businesses were attended to by the
Branch Managers and the Agents without any distinction,
there was one comon administrative organi zation and the
expenses incurred in connection with the business both for
adm nistration and for heads of expenditure such as salary
of the staff, postage, staff welfare fund and genera
charges, were conmon.

W are wunable to agree with counsel for the Conmi ssioner
that the test whether one of the businesses can be closed
wi thout affecting the conduct of the other business, is a




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 6

decisive test in determ ning whether the two constitute the
same business within the neaning of s. 24(2). If one
busi ness cannot conveniently be carried on after the closure
of the other, there would be a strong indication that the
two businesses constitute "the sane business", but no
decisive inference may be drawn fromthe fact that after the
cl osure of one business another may conveniently be carried
on.

In the present case the Tribunal’'s judgnent proceeds not
upon any special circunstances governing the distinctive
organi zati on, management, account, nethods of book-keeping
or the peculiarities of the two businesses, but primrily
upon the provisions of the Incone-tax Act which provide
different nmethods of conmputation of the taxable inconme of

the life insurance business and- of the general insurance
busi ness. We are unable to agree with the Tribunal, that
because in respect of the life insurance business and
general~ insurance business there are special nethods of

conput ati on of i ncome for the purpose of |evying incone-tax,
they are not the "sane business" within the neaning of s.
24(2). A fairly adequate test for determ ning whether the
two constitute the sane business is furnished by what
Rowl att, J. said in Scales v. George Thompson & Co. Ltd:
"\Was there any i nt er-connecti on, any
interlacing, any inter-dependence, any unity
at all /enbracing those two busi nesses ?"
That inter-connection, interlacing, inter-dependence and
unity are furnished in this case by the existence of conmon
managenent ,
(1) 13 T.C 83, 89.
949
conmon busi ness Organi sati on, comopn admi ni stration, . conmmon
fund and a comon place of business.
in our view therefore the High Court was right in | holding
that the life insurance business and the general insurance
busi ness constitute the sane business within the neaning of
s. 24(2) of the Act.
The appeals therefore fail and are dism ssed wth costs.
One hearing fee.
G C
Appeal dism ssed.
950




