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ACT:

Constitution of India, arts. 19 (1)(f) & 31--Scope

of Correlation between art. 19 (1) (f) and art. 31--C auses
(1) and (2) of art. 31, whet her nmut ual |y
excl usi ve--"Deprivation"--"Acquisition"--"Taking possession
of " - - Meani ngs of - - Bengal Land Revenue Sal es (West Benga
Amendnent ) Act, 1950 (West Bengal Act VIl of 1950), s.
7- - Whet her ultra vires art. 19 (1) (f) and an. 31

HEADNOTE:

The first r espondent B purchased a Touzi in 24-
Parganas Collectorate at. a revenue sale held on 9th
January, 1942. As such purchaser he acquired under S.
37 of the Bengal Revenue Sales Act, 1859, the right "to
avoid and annul all wunder-tenures and forthwith to eject
all under-tenants" wth certain exceptions which are not
material here.” In exercise of  that right he gave notices
of ejectment and brought a suit in 1946 to evict certain
under -t enant s i ncluding “the second respondent herei n
and to recover possession of the lands. The suit was
decreed against the second respondent who preferred an
appeal - to the District Judge, 24-Parganas, contending that

his wunder-tenure cane within one of ‘the exceptions
referred to ins. 37. Wwen the appeal was pending, the
Bill which was |ater passed as the Wst Bengal Revenue

Sal es (West Bengal Amendnent) Act, 1950, was introduced in
t he West Bengal Legislative ~ASsenbly on 23rd March

1950. It woul d appear, according to the "statement of
obj ects and reasons" annexed to the Bill, that great
hardship was being caused to a |large section of the people
by the application of s. 37 of the Bengal Land ' Revenue
Sales Act, 1859, in the urban areas and particularly in
Calcutta and its suburbs where "the present phenonena
i ncrease in land values has supplied the necessary

i ncentive to specul ative purchasers in exploiting this
provision (section. 37) o/the law for wunwarranted /|arge
scale eviction" and it was, therefore, considered necessary
to enlarge the scope of protection  already given by the
section to certain categories of ,tenants with due
saf eguar ds for the security of CGovernment revenue.
The Bill was eventually passed as the anending Act and
it cane into force on 15th March, 1950. It
substituted by s. 4 the new s. 37in. place of the
original s. 37 and it provided by s. 7 that al

pending suits, appeals and other proceedi ngs which had not

already resulted in delivery of possession, 'shall abate.
Ther eupon B contending that s. 7 was void

588

as abridging his fundanental rights under art. 19(1)(f) and
art. 31 . noved the H gh Court under art. 228 to
withdraw the pending appeal and to det erm ne t he
constitutional issue raised by him The appeal was

accordingly withdrawn and the case was heard by Trevor
Harries C.J and Banerjee J. who, by separate but
concurring Judgnents, declared s. 7 unconstitutiona

and void. They held that B' s right to annul under-tenures
and evict undertenants being a vested right acquired by him
under his purchase before s. 37 was anmended, the
retrospective deprivation of that right by s. 7 of t he
anmendi ng Act wi t hout any abatenent of the price paid
by him at the revenue sale was an infringement of his
f undanent al right wunder art. 19 (1)(f) to hold property
with all the rights acquired under his purchase, and as
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such deprivation was not a reasonable restriction on
the exercise of his vested right, s. 7 was not saved
by cl. (5 of that article and was void. The State of

West Bengal preferred the present appeal to the Suprene
Court:

Hel d, per PATANJALI SASTRI C J.--Article 19 (1) (f)
has no application to this <case. The word "hold" in the
article neans own. The said sub-clause (f) gives the
citizen of India the abstract right to acquire, own and
di spose of property. This article does not deal wth t he
concrete fights of the citizens of Indiain respect of
the property so acquired and owned by him These concrete
rights are dealt with inart. 31 of the Constitution
Under the schene of the Constitution all those broad and
basic freedoms inherent in the status of a citizen as
a free man are enbodied and protected from invasion by the
State under cl. (1)of art. 19, the power s of State
regul ation of ~ those freedons in public interest being
defined in relation to each of those freedons by «cls. (2)
to (6) of that article, while rights of private property are
separately dealt with and their protection provi ded for

in art. 31, t he cases where soci al control and
regul ation could extend to the deprivation of such rights
being indicated in ‘para. (ii) of sub-clause (b) of cl. (5)

of art. 31 and exenpted. fromliability to pay conpensation
under cl. (2).

Hel d, per PATANJALI SASTRI C.J. - (MEHR CHAND MAHAJAN
and GHULAM HASAN JJ. concurring)--(i) Article 31 protects
the right to property by defining the limtations on the
power of the State to take away private property w thout the
consent of the owner. Cdauses (1) and (2) of art. 31 are
not nmutual Iy exclusive in scope and content, but. should
be read together and understood as dealing with the sane
subject, nanely the protection of the right to property
by means of limtations on the State’'s power referred to
above, the deprivation contemplated in clause (1) being no
other than the acquisition or taking possession of the
property referred to in cl. (2).

The words "taking of ........ possession or ... -
acquisition' in art. 31(2) and’ the words "acquisition or
requi sitioning" in entry

589
No. 33 of List | and entry No. 36 of List Il as also
the words "acquired or requisitioned" in entry No. 42 of
List 1Il are different expressions connoting the sane idea

and instances of different ki nds of deprivation of
property within the meaning of art. 31(1) of t he
Constitution.

No cut and dried test can be fornulated as to whether

in a given case the owner is "deprived" of his
property wi thin the neaning of art. 31; each case " nust be
decided as it arises on its own facts. Broadly speaki ng
it may be said that an abridgenment would be so substantia

as to anpbunt to a deprivation with in the neaning of  art.

31, .if, in effect, it withheld the property from the
possession and enjoynent of the owner, or seriously
i mpai red its use and enjoynent by him or
materially reduced its val ue . The expression
"t aki ng possession” in art 31(2) of

the Constitution can only nean such possession as the
property

t aken possession of is susceptible to and need not be
act ual physi cal possessi on.

(ii) It is difficult to hold that the abridgenent
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sought to be effected retrospectively of the rights of a
purchaser at a revenue sale is so substantial as to anount
to a deprivation of his property within the neaning of
art. 31(1) and (2). No question accordingly arises as to
the applicability of el. 5(b)(ii) of art. 31 to the

Per DAs J.--(1) The abridgenent of the rights of the
purchaser at a revenue sal e brought about by the news. 37
amounts to nothing nore than t he i mposition of a
reasonable restriction on the exercise of t he ri ght
conferred by art. 19(1)(f)in the interests of the genera
public and is perfectly Ilegitimate and perm ssible under
cl. (5) of that article. It is well-settled that the
statenent of objects and reasons is not admssible as an
aid to the construction of a statute but it can be referred

to only for the limted purpose of ascertaining t he
condi tions prevailing at the time which actuated the
sponsor of the Bill .to introduce the sane and the extent
and urgency of the. evil which he. sought to renmedy. Those
are matters which nust enter into the judicial verdict

as to the reasonabl eness of the restrictions which art.
19(5) permts to be inposed on the exercise of the right
guaranteed by art. 19(1)(f).

(I'l) The «correlation between art. 19(1)(f) and art. 31
isthat if a person loses his property by reason of its
havi ng been conpul sorily acquired under art. 31 he |oses
his right to hold that property and Cannot conpl ain
that .his fundamental right under art.” 19(1)(f)has been
i nfringed. The rights enunerated in art. 19(1) subsist
while the citizen has the |egal capacity to exercise them
A K. Copalan’'s case [1950] S:C:R 88 and Chiranjit Lal’'s
case [1950] S.C R 869 referred to.

590
For the purpose of this appeal the. matter proceeds on the
footing that art. 19 relates to abstract right as well as

to right to concrete property. .

(I'11) The true scope and effect of cls. (1) and (2) of art.
31 is that cl. (1) deals wth deprivation of property
in exerci se of police power and enunci ates the
restrictions whi ch our Constitution makers t hought
necessary or sufficient tO be placed on the exercise of
that power, nanely, that such power can be exercised only
by authority of |law and not by a nere executive fiat and

that cl. (2)deals with the exercise of the power of
eminent domain and places limtations on the exerci se
of t hat power . These [imtations constitute our
f undanent al rights’ against the State’s power of  emi nent
domai n.

(1v) Bot h t hese cl auses cannot be regarded as
concerned only wth the State’s power of emnent domain
because t hen-

(a) cl (1) would be wholly redundant, for t he

necessity of alawis quite clearly inmplicit in cl. (2)
itself;

(b) deprivation of property otherw se than by t aki-ng
of possession’ or acquisition of it will be outside. the
pal e of constitutional protection:

(c) there will beno protection agai nst t he

exercise of police power in respectO property either by
the executive or by the |egislature.

Chiranjit Lals case [1950] S.C.R 869 and The Bihar
Zam ndari case [1952] S.C R 889 referred to.
(V) The State's police power is not confined--

(a) within the anbit of art. 19 forto say otherw se
, Wi Il nean:

(i) that there is no protection for any person
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citizen or non-citizen, against exercise of police power
by the executive over property;

(ii) t hat although incls. (2) to (6) there is
protection against’ (iei) legislature in respect of
"restriction” there is no protection agai nst
"deprivation"; or

(h) wthin d. (5) (b) of art. 31 because to say
otherwise will nean :

(i) that the police power which is inherent in
sovereignty and does not require express reservation has
been unnecessarily defined and reserved,;

(ii) that the Constitution does not prescri be any
test for the 'validity of the laws which fail wthin the
clause and, therefore, the lawfailing within the clause
may be as archaic, offensive and . unreasonable as the
| egi sl ature nmay choose to make it;

(iii) that the clause gives no protection against the
executive; (iv) that the exercise of the police power by
the legislature is confined within the very narrow and

i nel astic limts of the clause and that no benefici al or
soci al legislation involving taking

591

of property can be undertaken by the State if the lawfalls
out si de the «clause except on terms of paynent of

conpensati on;
(v) t hat acqUi'Sition O property for whi ch

conpensation is Usual | y provided, e.g.; -acquisition of
land for a public park, hospital O z' dearing a slum
area wll henceforth be permissible wthout the |aw

provi di ng any comnpensation
(Vl) The argunent that if art. 31(1) is read as a
fundanental right against deprivation of property by the

executive and art., 31(2) as laying down the Ilimts of
State’s power of enminent domain then there wll be no
real protection. whatever, forthe State wll deprive a

person of his property w thout conpensation by sinply
making a law is not tenable because--

(i) there will certainly be protection against t he
execute just as the 29th clause of the Magna Charts ‘was a
protection against the British Crown;

(ii)"" there is protection under art. 31(2) agai nst
the legislature in the matter of taking of possession O.
acquisition for conpensations to be given and under - cl
(5) of art, 19 against unreasonable’ restraint:

(iii) the absence of protection against t he
| egislature in other cases is not greater than the absence
of protection against the legislature in respect of taxation
and if the legislature can be trusted in the latter case it
may equally he’ trusted in the forner case.

(VIl) Every taking of a thing into the custody of
t he State or its nom nee does not necessarily nean the
t aki ng of possession O that thing within the meaning of

art 31(2) so as to call for conpensation. The police
power is exercised in the interest of the comunity —and
the power of em nent-domain is exercised to . inplenent a

public purpose and in both cases there is a taking of
possession of private, property There is however a narked
difference between the exercise of these two sovereign

powers. It is easy to percei ve, t hough somewhat
difficult to express, the .distinction between the two
ki nds of taking of possession which undoubtedly exists. In
view of the wide sweep of the State’'s police power it

is neither desirable nor possible to lay domm a fixed
general test for determ ning whether the taking of
possession authorised by any particular. law falls wthin
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one category or the other. Wthout, therefore, attenpting
any such 'general enunciation of any inflexible rule it is
possible to say broadly that the aim purpose and the
effect of the two kinds of taking of possession are

different and that . in each "case the provisions of. the
particular law in question®™ will have to' be carefully
scrutini sed in order to determ ne in which cat egory-’

falls the taking of possession authorised by such law. =
A consideration of the ultimte aim the inmediate

purpose ::and the node and manner of the taking ' of
possessi on and, t he duration".’for whi ch such
possession ..is taken, the effect of’ it '-on the rights of

"the person dispossessed and other such |like el enents nust
all determne the judicial verdict.

592
(M11) Treating the right to annul under-tenures and to
ej ect under -t enant s ~and decree f or ej ect ment as

"property" as used in-art. 31(2) the State has not acquired
those rights for there has been” no transfer by agreenent
or by operati on of lawof those rights from the
r espondent Bto the State or anybody el se. The purchase
being at a Revenue sale to. which West Bengal Act VII of
1950 applies, the ~purchaser of the property has been
deprived of this right by authority of law and the case
falls withincl./ (1) of art. 31 and no Wthin cl

(2) of art. 31. If the inpugned section is regarded
as i mposi ng restrictions on the purchaser, such
restrictions in the circumstances of the case are quite

reasonabl e and perm ssible under article 19(5) and, in the
prem ses, the _plea of unconstitutionality cannot pr evai
and nust be rejected.

Pet’ JAGANNADHADAS J.--(i) On the assunption that t he
guestion raised in this case is one that arisesunder
art. 19(1)(f)and (5) of the Constitution, the inpugned
section of the West Bengal Act VIl of 1950 is intra \vires
because the restrictions are reasonable within the  meaning
of art. 19(5) of the Constitution;

(ii) that art. 19(1)(f) while probably neant to relate
tot he natural rights of the citizens conprehends ‘within
the scope also concrete property rights. The restrictions
on the exercise of rights envisaged in.art. 19(5) appear to

rel ate--normal ly, if not invariably-to concrete property
rights;
(iii) that cl. (1).of art. 31 cannot be construed as

being either a declaration or inplied recognition of
the Anerican doctrine of "police power".

It conprehends within its scope the requirement of
the authority of law, as distinguished from executive
fiat for the exercise of the power of em nent domain, but
its scope may well be wider. "Acquisition" and "taking
possessi on" in art. 31(2) cannot be taken as necessarily
involving transfer of tide or possession. The words or
phrases conprehend all cases where the title or possession
is taken out of the owner and appropriated wthout —his
consent by transfer or extinction or by sone other
process, which in substance ampbunts to it, the possession
in this context meani ng such possession as the nature of the
property admits and which the | aw recogni zes as possessi on
(iv) In the context of art. 31(2) as in the cognate context

article 19(1)(f)--the connot ati on of the wor d
"property"is limted by the acconpanyi ng wor ds
"acqui sition" and "taking possession”. In the present. case

the right to annul under-tenures cannot in itself be treated
as property for it is not capabl e of independent acquisition
or possession. The deprivation of it can only anbunt to a
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restriction on the exercise of the fights as regards the

main property itself and hence nust fall under art.
19(1) (f) taken with 19(5).
593

Butchers Union etc. Co. v. Crescent City etc. Co.,

(111 U. S. 746), Punjab Province v. Daulat Singh and Qhers
([1946] F.CR 1), Chiranjit Lal Chauduri v. The Union of
India and Qthers ([1950] S.C.R 869), A K Gopalan v. The
State of Mdras ([1950] S.C.R 88), P.D. Shandasani v.
Central Bank of India ([1952] S.C R 391), Mnistry of
St ate. f or the Arny v. Dalziel (68 CLR 261),
Pennsyl vania Coal Co. v. WMhou (260 U. S. 322), Dwarkadas
Shrinivas v. Sholapur 'Spinning and Waving MIlls Ltd.
([1954] S.C.R 674),' State of Madras v. V.G Row ([1952]
S.CR 597), Ram Singh v. The State of Madras ([1951]
S.CR 451), State of Bi har v. Mharajadhiraja Kameshwar
Si ngh of Darbhanga ([1952] S.C.R 889), Noble State Bank v.
Haskel i (219 U S. 104), Eubank v. Richmond (226 U S
137), loseph Hurtado V. People of California (1883) (10 U. S.
516), referred to..

JUDGVENT:

CIVIL  APPELLATE JURI SDICTION: Civil Appeal No.
107 of 1952.

Appeal from the Judgnent and - Order dated 22nd

Mar ch, 1951, of the High Court of Judicature at Calcutta
(Harries CJ. and Banerjee J.) in Reference No. 4 of
1950 .in .Cvil Rule No. 1643 O 1950.

M C. Setalvad, Attorney-General for India (B. Sen
with him for the appellant.

Atul Chandra GCGupta (Jay CGopd Ghose,” with him for
respondent NO. 1.

1953. December 17. The foll owi ng Judgnents wer e
del i vered.
PATANJALI SASTRI C. J.--This appeal rai ses i'ssues

great public and private inportance regarding the extent of
protection. which the . Constitution of India -accords to
owner shi ps of private property.

The first respondent herein (hereinafter referred to as
the respondent) purchased the entire Touzi No. 341 of ~the
24-Parganas Col l ectorate at a revenue sale held on ,January
9, 1942. As such purchaser, the respondent acquired under

section 37 of the Bengal Revenue Sales Act, 1859
(Central Act No. 11 of 1859) the right "to avoid and annu
al | under-tenures and forthwith to ej ect all under -

tenants"-wth certain exceptions which are not nmateria
here. In exercise of that right the respondent gave notices
of ejectnent and brought a suit in 1946 to evict certain
under-tenants, including the second respondent herein, and
to recover possession

594

of. the lands. The suit was. decreed against the second
r espondent who preferred an appeal to the District
Judge, 24-Parganas, Contending that his undertenure cane
within one of the exceptions referred to in section 37.

When the appeal was pending, the Bill, which was |ater
passed as the Wst Bengal Revenue Sales (West . Benga
Amendnent ) Act, 1950, (hereinafter referred to as"the
"anendi ng Act™) was introduced in the West Benga

"Legi slative Assenbly on March 23, 1950. It woul d
appear, according to the ."statenent Of objects and
reasons” annexed to the Bill, that great hardship was

being caused to a large section of the people by the.
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application of section 37 of the Bengal Land Revenue

Sal es Act, 1859, in the urban areas and particularly in
Calcutta and its suburbs where "the present phenomena
i ncrease in and values has supplied the necessary
i ncentive to speculative purchasers in exploiting this
provision .(section 37) of the law for unwarranted | ar ge-
scal e eviction" and it was, t herefore, . consi dered

necessary to enlarge the scope of protection already given
by the section to certain categories of tenants with
due safeguards for the security O CGovernnent revenue.
The Bill was eventually passed as the anending Act and
it .canme into force on.March 15, 1950. It substituted by
section 4 'the new section 37 in the place of the origina
section 37, and’ it provided by section 7 that all pending
suits, appeals and other proceedi ngs which had not already

resul t ed in delivery of possession shall’ abate.,
Thereupon, the respondent, contending that section 7
was’ void ~as abriging hi s f undanent al fights under

article 19(1) (f) and article 31, noved the H gh Court
"under “article 228 to withdraw the pending appeal and
determ ne  the constitutional issue .’'raised by him The
appeal accordingly. withdrawn 'and the case was heard
by Trevor Harries CJ. _and Banerjee J.. who, by
separate but, concurring ’judgnents, " declared section 7
unconstitutional andvoid '::and. returned the :case: to
the District Court 'for: disposal, in conformty
595

with ’'their decision. The |earned Judges held that the
respondent’s right to annul ~under-tenures and evi ct
under-tenants being a vested right acquired by himunder
his pur chase bef ore section 37 was anmended, the
retrospective deprivation of that right by section 7 of the
amendi ng Act without any abatenent of the price paid by the
respondent at the revenue sale was an infringement 'of his
fundanmental right under article 19(1) (f) to hold property
with all the rights . acquired under his purchase, and as
such deprivation was not a reasonable restriction’ on the
respondent’s exercise of his vested right, section 7 was
not saved by clause (5) of that article and was void.

On behal f  of t he appel l ant State t he | ear ned
Attorney-General contended before uS that if, as the
respondent claims, his right to annul —under-tenures and.

evi ct under-tenants in occupation ot her than t hose
pr ot ect ed under t he ori gi nal enact ment , was
“property’" within the neaning of clause (1) O article
19, then, it was also "property" within the neaning of
clause (1) of article 31, as the expression nmust have the
same’ connot ati on in both the provi si ons, and the
respondent,’ having been "deprived" of it . under’  the
authority of law, nanely, section 7 of the anending Act,
such deprivation was | awmful and could not be challenged. In
support of this contention |earned counsel strongly
relied on the observations of ny |learned brother Das in
Chiranjit Lal Choudhury’s case(l ) and’ al so on
the .analogy of the reasoni ng of the majority "in
; Gopal an’s case(z). Alternatively, it was urged that if
t he correct view was that the nullification of t he
respondent’s right was only the i mposition of a
"restriction” on the enj oynent of t he property

purchased by hi m as .has been held by the |earned
Judges. bel ow, then, it was a reasonable restriction
imposed in ,the interests of the general public under
clause (5)of article 19, having regard to the facts and
circunstances which led to the enactnment of the nmeasure
as . disclosed in the Statenent of Objects and
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(1) [1950] S.C. R 869 "
(2) [1950] 8. C.R 88.

[ 1954]
Reasons annexed to the Bill which, for this purpose, is
admi ssi bl e.

It will be convenient to deal first with the latter
contention of the Attorney-General. Sub-clause (f) of

clause (1) of article 19 has, in ny opinion, no application
to the case. That article enunerates certain freedons under
the caption "right to freedoni and deals with those great
and basic rights which are recogni sed and guaranteed as
the nat ur al rights i nher ent in the status of a
citizen of a free country. The freedons declared in sub-
clauses (a) to (e) and (g) are clearly of that description
and in such context ~sub-clause (f) should, | think, also
be wunderstood as declaring the freedom appertaining to the
citizen of free “India in the mtter of acqui sition,
possession and disposal of private property. In ot her
wor ds, i't declares the citizen's right to own property
and has no reference to the right to the property owned by
him which is dealt with in article 31. Referring to the

"privil eges and i munities" nentioned in article 4 and
Amendnent 14 of the American Feder al Constitution
Bradl ey J. said in Butchers Union etc. Co. v. Crescent
Cty etc. Co.(1):

"The phrase has a broader neaning.” It includes those
f undanent al privil eges-and i Mmunities whi ch bel ong

essentially to the citizens of every free government, anong
whi ch Washington J.. enunerates the’ right of  protection;
the right to pursue -and obtain happi ness and safety;
the right to pass through and reside in any State 'for the
purposes of trade, agriculture, professional pursuits or

ot herw se; to claim the benefit of the wnt of ' habeas
corpus; to institute and maintain-actions of any kind in
the courts of the State and totake, hold and dispose of
property either real or personal. (Corfield v. Coryell, 4

Wash. (CC) 371). These rights are different from the
concrete fights which a nan nay have to a specific chatte
or a piece of land or to the performance by another of a
particular contract, or to damages of -a particular” wong,
all which may be invaded by individuals; they are the
capacity, power or privilege of having and enjoying
(1) 111 U. 8. 746.

597
those concrete rights and of maintaining themin-the courts,
whi ch capacity, power or privilege can only be invaded by
t he State. These prinordial and fundamental rights are
the privileges and immnities citizens which are referred
to in the 4th article of the Constitution and in t he
14th Anendnment to it." (ltalics mne).

W are not here concerned with the neaning and- content
of the phrase"privileges and imunities" in the cont ext
of t hosepr ovi si ons whi ch, according to sone of the
Judges, have a reference only to those privileges and
i mruni ties which owe their existence to the Feder a
Constitution or its laws. Wuat is of inportance for
t he pr esent purpose is that the two |earned Judges
t hought that the "right to take, hold and dispose of

property" was one of those "prinordial and f undanent a
rights” of the same cl ass’ as the right to pursue
happi ness and safety and other such basic freedons

appertaining to free citizens and was different from the
concrete rights which a person may have to a specific res
or thing owned, being the capacity, power or privil ege
of having and enjoying those concrete rights. Sub- cl ause
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(f) of clause (1) of article 19 seenms analogous to clause
(1) of article 17 of the United Nations Declaration of
Human Rights "Everyone has the right to own property alone
as well as in association with others" and article 31 to
clause (2) of article 17 "No one shall be arbitrarily
deprived of his property.” | have no doubt that the
framers of our Constitution drew the sane distinction and
classed the natural right or capacity of a citizen "to

acquire, hold and di spose of property" with other
nat ur al rights and freedons i nherent in the status of a
free citizen and enbodied them in article 19(1), whil e

they provided for the protection of concrete rights of
property owned by a person in article 31. The neaning of the
phrase,"to acquire, hold and dispose of property" as well
as the nature of the subject matter to which it has
reference in the sense indicated above, is also clear from
the terns of sections 111 and 298 of the Covernment of
I ndia Act, 1935, where the sane phrase is used

598

in prohibiting imposition of "disability" on grounds of
religion, _place of birth, . descent, colour or any of them
on a British subject donmiciled "in the United Kingdom and

on an indian subject of H's Mjesty determ ned, in t he
case of citizens  and non-citizens " not deal with
expropriation of / specific property belonging to such
persons which is /dealt wth in section 299.

There are difficulties in the way of accepting the view
of the | earned Judges below that article 19 (1) (f) and 19
(5) deal with the concrete rights of property and t he
restraint to which they are liable to be " subjected.
In the first place, it will be noticed that sub-clause
(f) of clause (1) of article 19 deals only with the rights
of ~citizens, whereas article 31 deals with the rights of

persons in general. |If article 31, which is headed by
t he caption "right to property", was designed to
protect property rights of —citizens as well as non-
citizens, why was it considered necessary to/ provide

for the protection of those rights in sub-clause (f) of
clause (1) of article 19 also ? | do not think that our
Constitution-makers could have intended to provi de a
doubl e-barrel | ed constitutional protection to private
property. Moreover, right to "acquire"™ —and "di spose of"
property <could only refer to the capacity of a citizen

The word "hold", which is inserted between those t wo
wor ds nmust , in my opi ni on, be understood to nmean
"own", and not as having reference to something
different, viz., rights to specific things owned by a

citizen ? 1 see no force in the objection that unless  sub-
clause (f) of clause (1) of article 19 read with cl ause (5)
is construed as relating to concrete property rights ' also,
the legislature would have the power to inpose even
unreasonable restrictions on the enjoyment of private
property by citizens. It is difficult to believe that the
franmers of our Constitution could have i nt ended to
differentiate between citizens and non-citizens in regard
to inposition of restrictions on enj oynent of private
property. Such restrictions are inposed in exercise of the
power inherent in the State to regulate private rights of
property when they
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are sought to be exercised to "the injury of others having
simlar rights, and the ,neasure of restriction inmposed. in
exerci se of such regul ative power must be determ ned, in the
case of citizens and non-citizens alike, by the necessity
of protecting t he conmunity. On the ot her hand,
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differential treatnent of citizens and non-citizens woul d be
perfectly intelligible if subclause (f) of clause (1) of
article 19 and clause (5) are understood as dealing only
with the freedomor capacity to acquire, hold and dispose
of property in general, for, it would be justifiable to
exclude aliens from such freedom as has been done in
sever al countries for the benefit of their own nationals,
particularly in respect of land. Moreover, both by the
preamble and the directive principles of State policy
in Part 1V, our "Constitution has set the goal of a socia
welfare State and this nust involve the exercise of a
| arge neasure of social control and regulation of the

enjoynment of private property. If concrete rights of
property are brought within the purview of article 19(1)(f),
the judicial review under cl ause (5) as to t he

reasonabl eness of such control and regul ati on ni ght have an
unduly hanpering effect-on legislation mthat behalf, and
the makers of our Constitution may well have intended to
| eave the Legislatures free to exercise such control and
regulation in relation to-the enjoynent of rights of
property, - providing only that if such regulation reaches
the point of deprivation of property the owner should be
i ndemi fi ed under clause (2) of article 31 subject to
the exceptions specified in para. (ii) of sub-clause (b) of
clause (5) of article 31.

"Nor am | much inmpressed with the suggestion that the
reference to "exercise" in clause (5) of article 19 of the
rights conferred by sub-clause (f) of clause (1) indicates
that” the' latter ‘rights nust  be fights of property.
Clause (5) could as well contenplate restrictions on the
excercise of a citizen's freedomto acquire,  ‘hold and
di spose of property, as for instance, banning acquisition of
land in a givien locality, say a tribal area, or
putting a ceiling on the quantum of | andthat a citizen can
hold, or restricting alienation of land to specified classes
of persons only (of. Punjab Province v.
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Daul at Singh and O her (1) and the reasonabl eness’ of  such
restrictions being brought under judicial review For al
these reasons, | am of opinion that under the schene of the
Constitution, all those broad and basic freedons inherent in
the status of a citizen as a free man are enbodi ed and
protected from invasion by the State under clause  (1)of
article 19, the powers of State regulation of those
freedomns in public interest being defined in relation
to each of those freedons by clauses (2) to (6) of that
article, while rights of private property are ~separately
deal t with and their protection provided for in article
31, the cases where social control and regulation  could
extend to the deprivation of such rights being indicated
in para. (ii)of subclause (b) of clause (5) of  article
31 and exenpted fromliability to pay conpensation @ under
clause (2). On this view, no question of correlating article
19 (1) (f) with article 31 could arise and the anal ogy  of
CGopal an’s case has no application. On this view, t he
guestion whether section 7 0/3 the anending Act is a
reasonabl e restriction on the exercise of t he res
pondent’s right to the property purchased by himcould not
al so arise, as’ clause (5) of article 19 could then have
ref erence only to di sabilities of the ki nd
al ready nenti oned.

Turning next to the' contention based on article 31 (1),
it Was put thus in the | anguage of Das J. in Chiranjit La
Choudhury’s case( ) which the Ilearned Attorney-Cenera
fully adopted:
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"Article 31(1) fornulates the fundamental right in
negative form prohibiting the deprivation of property
except by authority of law. It inplies that a person may
be deprived of his property by authority of law Article
31(2) prohibits the acquisition or taking possession of
property for a public purpose under any law, unless such
| aw provides for paynent of conpensation. It is suggested
that clauses (1) and (2) Of article 31 deal with the samne
t opi c, nanel vy, conpul sory acqui sition or t aki ng
possessi on of property, cl ause (2) being only an
el aborati on of clause (1). There appear
(1) [1946] F.C.R 1 CP. C.)

(2) [1950] S.C.R 869, 924, ,
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to me to be two objections to this suggestion. | f
t hat were the correct view, then clause (1) nust be
held to be whol I'y redundant and clause (2), by itself,
woul d have been ~sufficient. |In the next place such a view
woul d ' exclude deprivation of property otherwise than by
acquisiti'on” or taking of possession. One can concei ve
of circunstances where the State may have to deprive a
per son of his property wthout acquiring or t aki ng
possession of the sane. ~For exanple, in any energency,
in order to prevent = a fire spreading, the authorities nmay
have to denplish /an intervening building. This deprivation
of property is supported in the United States of Anerica as
an exercise of "police power". Thi-'s deprivation of
property is different from 'acquisition or taking of
possession of property which goes by the nane of "emni nent

domai n" m the Ameri can law. The construction
suggested inplies that our Constitution has dealt with only
the law of "em nent donmain", but has not~ provided for
deprivation of property in exercise of "police powers". |
am not prepared to adopt such construction, for | 'do not
feel pressed to do so by the llanguage used in article 31. On
the contrary, the | anguage of clause (1) of article 31 is

wi der than that of clause (2), for deprivation of /property
may welt be brought about otherwise than by acquiring or
taki ng possession of it. | think clause (1) enunciates the
general principle that no person shall be deprived of his
property except by authority of law, which, put 1in a
positive form inplies that a person nay be deprived of
his property, provided he is so deprived by authority of
aw. No question of conpensation arises under clause (1).
The effect of clause (2) is that only certain kinds of
deprivation of property, nanely those brought about by

acquisition or taking possession of it, wll not be
perm ssible wunder any |law, unless such |aw provides. for
paynment of conpensation. |If the deprivation of property

is brought about by nmeans other than acquisition or
taking possession of it, no conpensation is ‘required
provi ded that such deprivation is by authority of law "

I have mmde this lengthy extract in order to ‘avoid

possi bl e unf ai r ness in summari si ng it. These
2-9 S.C.1./59
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observations were made while rejecting an argument of the
petitioner in that case, which, however, the |earned Judge
decided in his favour on another point, and are thus purely
obiter. Wth all respect-to ny learned brother | am
unabl e to share the view expressed by him He reads
cl auses (1) and (2)as nutually exclusive in scope and
content, clause (2) inmposing limtations only on t wo
particular kinds of deprivation of private property,
nanel vy, those brought about by acquisition or taking
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possession thereof, and clause (1). authorising all other
ki nds of deprivation with no lintation except t hat
t hey shoul d be authorised by law. There are severa
obj ections to the acceptance of this view But the npst

serious of themall is that it | argel y nullifies t he
protection af f or ded by the Constitution to rights of
private property and, indeed, stultifies the very
conception of the "right to property" as a fundanenta
right. For, on this view, the State, acting t hrough
its legislative organ, could, for instance, arbitrarily

pr ohi bi t a person fromusing his property, or aut hori se
its destruction, or render it useless for him wi t hout
any conpensation and with-out a public purpose to be

served thereby, as these two conditions are stipulated
only for acquisition _and taking possession under clause
(2). Now, the whole object of Part lii of t he
Constitution is to provide protection for the freedons

and rights nentioned therein against arbitrary invasion by
the State, which as defined by article 12 includes the
Legi sl atures of ~the country. It would be a startling
irony if the fundanental rights of property were, in effect,
to be turned by ,construction into an arbitrary power
of the State to deprive a person of his property wthout
conpensati on in all ways other than acqui sition or
t aki ng possessi on of such property. If the Legislatures were
to have such arbitrary power, why should conpensati on
and public purpose be insisted upon in connection with what
are termed two particular forns of  deprivation ? What

coul d be t he rati onal principle wunderlying this
differentiation ? To say that  clause (1) defines the
"police power" inrelationto rights of property is no
sati sfactory answer, as the Sane power
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could as well have been extended to these two particular
ki nds of deprivation. Such extension would at |east have
avoi ded the following anomaly:conpensation is paid to
indetmmify the owner for the loss of his property. It could
nmake no difference to hi mwhether such deprivation was
aut hori sed under clause (1)or clause (2). In either case
his property would be gone and he would suffer |oss. It
would matter little to himwhat happened to the property
after he was deprived of it--whether it-was used for a
public purpose or was sinply destroyed w thout any public

pur pose being served. In fact, he could nore readily
reconcile himself to the loss forced wpon himif he
found his property bei ng used for the public
benefit; for, in t hat case, he would be
participating in that benefit as a nenber of
the public. But that consolation would be denied to
him by deprivation under clause (1), which nakes his
Oloss all the nore grievous. But, according to Das
J.s. reading of that clause, t he Constitution-makers
have provi ded f or no i ndemi fication of t he
expropriated owner. Wiy ? Because,it is said, deprivation
under clause (1) 1is an exercise of "police power." Thi s,
to nmy mnd, is fallacious.You first construe the clause

as conferring upon the State acting through its Legislature
unfettered power to deprive owners of their property in
all other cases except the two mentioned m clause (2), and
then seek to justify such sweeping and arbitrary power
by calling it "police power." According to Das J. clause
(1) was designed to confer "police power" on the State
to deprive persons of their property by neans ot her
than acquisition or taking possession of such property.
He would read the clause in a positive form as inplying
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that a person may be deprived of his property by authority
of law. In other words, the franmers of our Constitution, who

began Part Il by fornmulating the fundamental rights of
i ndi vi dual s agai nst invasion by the Legislatures in the
country, ended by formulating the right of t he

Legi sl atures to deprive individuals of their property
wi t hout comnpensati on.
604

Speaki ng of police power , as applied to persona
liberty, Prof. WIlis says( 1 ):

There are two main requirenments for a proper exercise
of the police power--(1) there nust be a social interest to
be protected which is nobre inportant than the socia

interest in personal liberty, and (2) there nust be, as a
neans for the acconpl i shnent of this end,
somet hi ng whi ch bears a substantia

relation there to.

This statementis equally true of police power as applied
to private property. This is recogni sed and given
effect to in clauses (2) to (6) of article 19 which delimt
t he regul ative power of the Legislatures as
applied to the freedons” enunmerated in clause (1)of t hat
article including the freedomreferred to in sub- cl ause
(f). But clause (1) of article 31 .inposes no such
limtations. Wy should such absolute power be conferred
on the Legislature in relation to private property, whereas
the exercise of restrictive power under cl auses (2)
to (6) of article 19 is carefully limted to specified
pur poses and to  the inmposition of only. reasonable
restrictions in each of those cases ? Could it have been
intended that, while restriction inposed on the freedons
nent i oned in clause (1) of article 19 shoul d be
reasonable and in public interest, deprivation of property,
except in the two cases provided for in clause (2) of
article 31, need not be reasonable nor for the public
benefit ? To say that the requirement of "authorisation
by law' was consi der ed sufficient limtation /in al
other cases of deprivation takes no note of the fact that
in the case of restrictions under clauses (2) to (6) of
article 19 also, their authorisation could only be by |aw

and yet other limtations have been i nposed. I'n
fact, aut horisation by |aw can obviously be no
limtation on the Legislature, and "police power ",
as devel oped in the Anerican case law, is

essentially a legislative power.

Now, what 1is this "police power" and how does the
Constitution of India provide for its exercise by the
State ? Referring to the doctrine of police power
(1) Constitutional Law, p. 728.
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in Arerica, | said in Gopalan's case(1l): "Wen that power
(legislative power) was threatened with prostration by the
excesses of due process, the equally vague and expansive
doctri ne of "police power", i.e., the power of
Government to regulate private rights in public interest,
was evolved to counteract such excesses" And Das J. (1),
said that the content of due process of law had to be
narrowed down by the "enunciation and application of the
new doctrine of police power as an antidote or palliative

to the former™. This court held in the af oresaid
case that the franmers of our Constitution definitely
rej ected the doctrine of due process of |aw Is it

to be supposed that they accepted the "antidote"doctrine
of police power and enbodied it in clause(l) of article 31
as a specific power conferred on the Legislatures to
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deprive persons of their property ? The suggestion seens

unwarranted and, indeed, contrary to the schene of our
Constitution. That schene, in narked contrast with the
Constitution of Anerica, is to distribute | egi sl ative

powers anpbng the Union and the State Legislatures according
to the Lists of the Seventh Schedule and anong such

power s was i ncl uded the power of "acquisition or
requi sitioning of property" for Uni on and State
pur poses in entry No. 33 of List | and No. 36 of List
Il respectively. Thus, what is called the power of
em nent domai n, whi ch is assuned to be inherent
in the sovereignty of the State accordi ng to
Continental and Anerican jurists and is accordingly
not expressly provi ded for in t he Ameri can
Constitution, is made the subject of an express grant in
our Constitution. Having granted the power in express
terns, t he Constitution defines in article 31 t he
[imtations on  the exercise ‘thereof as constituting

the fundanental right to property of the owner, al
fundanent'al -~ rights of the people bei ng restraints on
the State [see observations at page 198 in Copal an’ s
case(1l)]. But the power of social control and regul ation of
private rights and freedons for the conmmon good

(1) [1950] S.C.R 88, 200.

(2) [1950] S.C.R 88, 313.
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being an essential attribute of a “social ~ and politica
organi sation otherwise called a State, and pervading, as
it does, the entire legislative field, was not specially
provided for under any of the entries in the legislative
Li sts and was left to be -exercised, wherever desired,

as part of the appropriate |egislative power. Even
wher e such regul ative power s are def i ned and
delimted, as for instance in clauses (2) to (6) of
article 19 in relation to the rights and freedons

specified in clause (1), the powers thenselves are Ileft
to be exercised under laws nmade with respect to those
matters. For exanple, the power  of social control and
regul ation as applied to freedomof speech and  expression
is exercisable wunder a |aw nmade with respect to entry
No. 1 of List Il (Public Order) or entry No. 39 of List

[1l  (Newspapers, books and printing presses) and in
relation to a freedomnot falling under clause (1) of--
article 19, like the freedomto drink or to eat ~what one
likes, such freedom can be restrained or even
prohi bited under a |l aw made with reference to entry No. 8 of
Li st Il (Intoxicating liquors, etc.) or entry No. 19
of List [1l (Drugs and poisons). Thus the Anmerican
doctrine of police power as a distinct and specific
| egi sl ative power is not recogni sed in our

Constitution and it is therefore contrary to the schene of
the Constitution to say that clause (1) of article 31 nust
be read in positive terms and understood as conferring
police power on the Legislature in relation to rights  of
property. | entirely agree with the observations  of
Mukherjea J. in Chiranjit Lal’'s case(l ), t hat "“I'n
interpreting the provisions of our Constitution we should
go by the plain words used by the Constitution nmakers and
the inporting of expressions like ’'police power’, which
is a term of variable and indefinite connotation in
American law, can only nmake the task of interpretation
nore difficult."

The correct appr oach, in nmy opi ni on, to t he
interpretation of article 31 is to bear in nind the
context and setting in which it has ’'been placed. As




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 16 of 59

al r eady st at ed, Part 111 of the Constitution is
desi gned to afford protection to the freedons and rights
ment i oned

(1) [1950] S.C.R 869, 907
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therein against inroads by the State whi ch i ncl udes
the Legislatures as well as the executive Governnments in
t he country. Though, as pointed out in Copalan's case
(1) citing Eshukbayi Eleko v. Oficer Admnistering the
CGovernment of N ogeria( 2 ), protection against executive
action is not really needed under syst ens of
CGovernment based on British jurisprudence according to
which no nenber of the executive can interfere with the
liberty or property of a subject except in pur suance

of power s gi ven by I aw, our Consti tution-makers,
who were framing a witten  Constitution, conferred such
protection explicitly by i ncl udi ng t he executive
Governments of the Union and the States in the definition
of "the State" inarticle 12.© A fundanmental right is thus
sought to be protected not only agai nst t he | egi slative
or gan of _the State but also against its executive

organ. The purpose of article 31, it is hardly necessary
to emphasis, is not to declare the right of the State to
deprive a person of his property but,  as the headi ng

of the article’ shows, to protect the “right to
property"of every person. But how -does t he article
protect the right to property ? It protects it by
defining the limtations on the power of the State to
t ake away private property wthout the consent of the
owner. It is an inportant limtation on that power that

legislative actionis a pre-requisite for its exercise. As
poi nted out by Cooley, "The right to appropriate private
property to public wuses lies dormant in-the State, unti

| egi sl ative action is had, pointing out the occasions,

t he nodes, condi tions, and agenci es f or its
appropri ation. Private property can only be t aken
pursuant to law'(3). In England the struggle bet ween

prerogative and Parlianment having ended in favour of the
latter, the prerogative right of taking private property
becane nmerged in the absolutismof Parlianent, and the
right to conpensation as a fundanental right of the
subj ect does not exist independently of Par | i ament ary
enact ment . The result is that Parlianent alone could
aut hori se i nterference with t he enj oynment of
private property.

(1) [1950] S.C. R 88.

(2) [1931] A C. 662.

(3) Constitutional Limtations, Vol. II, p. 1119,
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Bl ackstone also says that it is the Legislature alone’ that
can interpose and conpel the individual to part “with his
property(1). It isthis limtation which the franers of
our Constitution have enbodied in cl ause (1) of
article 31 which is thus designed to protect the rights to
property agai nst deprivation by the State acting
through its executive organ, the Governnent. ause (2)
i mposes two  further Ilimtations on the Legi sl ature
itself. It is prohibited frommking a |aw authorising
expropriation except for public purposes and on paynent
of compensation for the injury sustained by the owner. These
inmportant limtations on the power of the State, acting
t hrough the executive and legislative organs, to take
away private property are designed to protect the owner
agai nst arbitrary deprivation of his property. C auses (1)
and (2) of article 31 are thus not mutually excl usive in
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scope and content, but should, in my view, be read
together and understood as dealing with the same subject,
nanel vy, t he protection of the right to property by
nmeans of the limtations on the State power referred to
above, the deprivation contenplated in clause (1) being
no other than the acquisition or taking possession of
property referred to in clause (2).

Much argunent was expended to show that clause (2)
dealt only wth tw specified nodes of depriving a
per son of hi s property, nanel y, acqui sition and
requi sitioning and could not, therefore, be considered to
be a nere elaboration of clause (1), which referred to

deprivation generally. It was submtted that clause (2)
should be read with entry No. 33 of List I, No. 36 of List
Il and No. 42 of List |IILl, each of which refers to
acqui sition or requi si tioni ng of property and to no
ot her nmode of deprivation. It. was also pointed out that
sub-section (2) of section 299 of the Governnent of India
Act , 1935, as well as entry No. 9 of List 11 of the

Sevent h Schedule thereof referred only to conpul sory
acquisition of land for public purposes, and it was not
until the Bonmbay Hi gh Court held in Tan Bug Taim and
O hers v. The Collector of Bombay anal Others (2), that
rule 75(a) of the Defence of India Rules

(1) Comentaries, Vol. 1, p, 110.
(2) I.L.R 1946 Bom /517.
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under which a property situated i n Bombay was  requisitioned
was ultra vires on the ground that- entry No. 9 of List 11
di d not confer on- the lLegislature the power of
requi sitioning, that such power was-conferred on the Centra
Legi sl ature by the India (Proclanmations of Enmergency)
Act, 1946 (9 and 10 Ceo. V, Ch. 23). Attention was ‘drawn to
t he Regul ati ons and Acts relating to conpul sory
acqui sition of land in this country including the Land
Acqui sition Act, 1894, all of which provided f or the
vesting of the property acquired in the Governnent or
in one of its officers, and it was suggested ‘that the
framers of our Constitution, who nust have been aware of the
difficulties arising out of the lacuna in the Gover nnent

of India Act, 1935, in regard to the power of
requi sitioning, added the words "taken possession of" in
clause (2) and the word "requisitioning" in the entries
referred to above. It was, therefore, urged that t he
wor ds "acqui red" or "taken possession of" shoul.d not

be taken to have reference to all fornms of deprivation of
private property by the State

I see no sufficient reason to construe the words
"acquired or taken possession" used in clause (2) of
article 31 in a narrow technical sense. The Constitution
marks a definite break with the old order and introduces
new concepts in regard to many natters, particularly
those relating to fundanental rights, and it cannot be
assuned that the ordinary word "acquisition" was used in
the Constitution in the same narrow sense in which it —my
have been used in pre-Constitution legislation relating to

acquisition of land. These enactnents, it shoul d be
not ed, related to | and, whereas article 31(2) refers to
novabl e property as well, as to which no fornal transfer

or vesting of title is necessary. Nor is there any warrant
for the assunption that "taking possession of property"

was intended to :nean the sane thing as "requi sitioning
property" referred to in the entries of the Sevent h
Schedule. |If that was the intention, why was the word

"requi sitioning” not wused in clause (2) as well ? It is
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is synonynobus with "requisitioning”, the power to nmake a

| aw
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authorising the taking of possession of property would be
| acki ng because no entry in any of the Lists of the Seventh
Schedule confers that power. A specific entry in the
legislative Lists is no nobre necessary for conferring
such power than for conferring power to make a jaw
authorising deprivation of property which clause (1) of

article 31 post ul at es. [ See observations in P. D
Shandasani V. Central Bank of India(l)]. The wor d
"acquisition" is not a term of art, and it ordinarily
neans coming into possession of, obtaining, gaining or
getting as one’s own. It isin this general sense that the

word has been used in articles 9, 11 and 19(1) (f)and not
as inplying any transfer or vesting of title. In Mnister of
State Jar ‘the Arnmy v. Dalziel (2 ) a Full Bench of the Hi gh
Court | of Australia had to construe the scope of the

| egi sl ative  power wth respect to "acqui sition" of
property conferred on~ the Conmonweal th Parlianent by
section 51 (xxxi) of the Austrailan Constitution (63 and
64 Vic., Ch. 12),. and the court deci ded by a

maj ority that the power included the power to t ake
possession of property for a tenporary pur pose for an
indefinite period. To say that acquisition inplies t he
transfer and vesting of title inthe Government is to
over| ook the real nature of the power of the State as a
sovereign acting through its legislative and executive
organs to appropriate the property of a subject without
his consent. When the State chooses to exercise such
power, it creates title in itself rather than acquire it
from the owner, the nature and extent of the title thus
created depending on the purpose -and duration of the use
to which the property appropriated is intended to be put as

disclosed in the law authorising its acqui sition. No
formula of vesting is necessary. As already stated, in
the case of noveable property no fornal transfer or

vesting of title apart fromseizing it could have been
contenplated And, what is nmore, clause (5) (b) (ii) of
article 31, which excepts any law made in future "for the

prevention of danger to life or property" from the
operation, of clause (2) shows that the latter clause, but
for such exception, would ent ai | liability to pay
conpensation for deprivation by destructi on, whi ch

nmust t herefore-

(1) [1952] S.C.R 391, 394.

(2) 68 C. L.R 261.
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be taken to fall within the scope of clause (2), for a |aw
nmade for the prevention of danger to life or property nay
often have to provide for destruction of the property

appropri ate. | am of opinion that the word "acquisition"
and its grammatical variations should, in the context
of article 31 and the entries in the Lists referred to
above, be understood in their ordinary sense, and the
addi ti onal wor ds "t aki ng possessi on of " or
"requisitioning" are used inarticle 31(2) and in the
entries respectively, not in contradistinction wth,

but in anplification of the term"acquisition", so as
to make it clear that the words taken together cover even
those kinds of deprivation which do not involve t he
continued existence of the property after it is acquired.
They woul d, for instance, include destruction which inplies
the reducing into possession of the thing sought to be
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destroyed as a necessary step to that end. The
expression "taking possession"” can only nean taking such
possessi on as the property is susceptible of and not

actual physical possession, as "the interest in, or in
any conpany owi ng, any conmerci al or i ndustria
undert aki ng", which is expressly included in clause (2)
of article 31, is not’ susceptible of any actua
physi cal occupancy or seizure. It is, however

unnecessary here to express any concluded opinion on the
preci se scope and neaning of the expression "shal | be
taken possession of or acquired" in clause (2) except to

say that it does not admit of being construed in the sane
wi de sense as the word "taken" used in the Fifth Anendnent
of the Anerican Constitution, but i mplies such an
appropriation of the “property or abridgenent of the
incidents of its ownerships as would amount to a deprivation
of the owner. Any other interference with enj oynent of

private property short of such appropriation or
abridgenent would not be conpensable wunder article 31(2).
It wll nowbe seen that the two objections raised by

Das J. to the view expressed above, nanely, that
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clauses (1) and (2)  mnust be read together and understood
as dealing wth the sane topic, are really baseless. The

first obj ection is that «clause (1) woul d then be
redundant. It would not be so because it enbodi es one of the
three inportant I|imtations on the exercise of the State
power of deprivation of private property, nanely, t he
necessity for t he | egi sl ative action as a condition
precedent to the exercise of the power and  constitutes a
protection agai nst the executive organ of the State. The

second objection that the State’'s power in an energency to
deprive a person of his property w thout payment of
conpensation, as for exanmple, to-denolish an intervening
building to prevent a conflagration from spreading, would
be excluded is equally baseless. Cases of that kind, as we
have seen, would fail wthin the exception in clause
(5)(b)(ii), and no conpensation would be payable  for the
| oss caused by the destruction of property aut hori sed
under t hat cl ause. The | ear ned Att or ney- Gener a
suggest ed that sub-clause (b) was inserted ex-abundante
cautela as even without it no one coul d have supposed that a

law of the kind nentioned in that sub- cl ause woul-d
fall under clause (2). There could have been no
doubt , for instance, t hat the power of taxation
referred to i n paragraph (i) of that sub-clause was a
di stinct power. It is difficult to appreciate this
ar gunent . If the exceptions in sub-clause (b) were so
obvi ous that they need not have been explicitly
provi ded for, then equally nust be second objection of

Das J. fall to the ground. To say that sub-clause (b)is
i ntroduced by way of abundant caution is not to do away
with the exceptions but to enphasise their exi stence

al i unde. \Whet her it was consi der ed necessary to
provi de expressly that destruction of private property
under energency condi tions entails no liability to
pay conpensation or whether the State's power to do so
was SO wel | established t hat sub-clause (b)(ii)was

really unnecessary and must be taken to have been
inserted ex abundante cautela, in either view, the second
objection nmust equally fail. The fact is that all the cases
referred to in sub-clause (b) are different forns

613

of deprivation of property and, as difficulties of
construction mght arise in a witten Constitution if
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they are not expressly and specifically excepted from the
requi r enent under cl ause (2) as to paynent of

conpensation, the franers have thought it necessary to
i nsert clause (5) (b).

VWere was the necessity, it was asked, to provide in
clause (1) of article 31 for protection against the
executive governnent in t he matter of conpul sory
acquisition of property by the State, as no such protection
is provided for in the case of +the regulative powers
exercisable under article 19(2) to (6)? The answer is:
the sane need apparently which dictated the enactment of
article 265 providing for simlar protection in the
matter of taxation. |Inany case, this would be no nore of
an objection, if it be an objection, to the view | have
i ndi cated above than tothe other view which al so recogni ses
the necessity for legislative action bef ore a per son
could be deprived of ~his praoperty.

At tention was called to article 38 as showi ng that
one of the goals set by the Constitution was the
pronmotion of social welfare, and it was urged that the
at t ai nnent of that object as well as t he gr owi ng
conpl exities of nodern conditions of life must call for
an expandi ng power of soci al control and regul ation,
particul arly in the sphere of the enjoynent of private
property and that the exercise of such power wthout
entailing liability to pay conpensation ought not to be
confined within the narrow lints specified in article 31
(5) (b). This is a misconception. “1n the first place,
social welfare is not inconsistent with the  ownership of
private property and does not demand arbitrary
expropriation of such property by the State wi t hout
conpensati on. On t he ot her hand, ~as pointed out by
Bl ackst one "The public good is in not hi ng nor e
essentially interested than in the protection of | every
individual’s private rights as nodelled by the nunicipa
law'(1l). This is not an antiquated view. So npdern a
document as the Declaration of (Human
(1) Comentaries Vol. 1, p. 109.
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Rights in the United Nations has specifically provided for
the protection of private property by  includingthe clause

"No one shall be arbitrarily deprived of his"™ in
article 17 and the franers of our Constitution have
evidently pr oceeded on t hat view.

Secondly, the argunent al so overl ooks that clause (5) (b)
was not intended to define and does not define
exhaustively the power of social control and regulation
in relation to rights of private property. It only
limts the purposes for which the power could be exercised
without liability to pay conpensation, though its exercise
results in deprivation of property in the sense  already
expl ai ned. But where its exercise does not involve
deprivation of property, no question of paying conmpensation
woul d arise, and the Legislatures in the country would, as
already indicated, be free to enact |laws providing for the
exerci se of such power within the fields nmarked out for them
in the Legislative Lists. There is, therefore, no room for
the apprehension that article 31 (5)(b) would unduly cranp
social control and regulation of private property for the
public good or would lead to any alarmng consequences
to the safety of the conmunity.

But why all this ado, it was asked, about protection
agai nst deprivation of property by legislative action *?
There is no such protection provided in the Constitution
agai nst deprivation of property by the Legislature
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exercising the power of taxation. Wy then conplain if

there is no protection agai nst t he Legi sl ature
aut hori sing deprivation of property wi thout conpensation
under article 31(1) ? Qur Constitution-nakers, it was
sai d, trusted the Legislature, as the people of Geat
Britain trust their Parlianent which protects the
Engl i shman’ s right to property. In ultimte
anal ysi s, is not wel | -informed and organised public
opi ni on the true and effective protection agai nst

arbitrary action of the Legislature ? The argunent has
no force. So far as the power of taxation is concerned,

the Constitution recogni ses no fundanental right to
i munity from taxation and that is why presunmably no
constitutional protection is provi ded agai nst t he
exercise of that power. But fundanenta
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rights under the Constitution stand on a different
footi ng. I ndeed, the argunent is a bold chal | enge to

the policy of including a declaration of such rights in
Part H - ‘of 'the Constitution. |In Gopalan's case(1l), |
sai d:

" Madi son (who pl ayed a prom nent part in framng the

First Amendrment  of the Anmeri can Consti tution)
poi nti ng out the distinction, due to hi storica
reasons, between the Anerican and the British ways of

securing 'the great /and essential rights of the people’
observed Here they are secured not by |aws parambunt to
prerogative but by Constitutions paramount to laws.'" This
has been translated into positive lawin Part 111 of the
I ndi an Constitution.

There have al ways been two schools of opi ni on
regardi ng the efficacy of a declaration of fundanenta

rights in a Constitution. Britain never believed in a
formal declaration of such rights. Referring to t he
,demand of the Indian Delegation that the Parlianentary
Bill which was | ater passed as the Government India @ Act,

1935, should enbody certain. fundanental rights, the
Joint Parliamentary Committee observed(2 ):

"The guestion of so-called f undanent al rights,
whi ch was nuch discussed at the three Round Tabl e
Conf er ences, was brought to our notice by the British

India Delegation, many menbers of which were anxious
that the new Constitution should contain a declaration
of rights of different kinds, for reassuring mnorities

for asserting the equality of all persons-before the
law, and for other |ike purposes; and we. —have -exam ned
nmore than one list of such rights which have been
conpi | ed. The Statutory Comm ssion observe with
ref erence to this subject:--"We are aware . that / such
provi si ons have been inserted in many Constitutions,

notably in those of the European States formed after the
war Experience, however, has not shown them to be of
any gr eat practical value. Abstract declarations are
usel ess unless there exist the will and neans to . make
themeffective.” Wth these

(1)[1950] S.cR 88, 198.
(2) Para. 366.
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observati ons we entirely agree; and a cynic m ght
indeed find plausible argunments, in the history during the
| ast ten years of nore t han one country, for
asserting that the nost effective nethod of ensuring the
destruction of a fundanental right is to include a
decl arati on of its exi stence in a constitutiona
i nstrument. "
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But the American viewis different. Answering a simlar
objection to the inclusion of a Bill of R ghts in the

Anerican Constitution, Jefferson said:

"But though it is not absolutely efficacious under al
circunmstance’'s, it is of great 'potency always, and rarely
inefficacious. A brace the more will often keep up the
bui | di ng whi ch woul d have fallen with that brace the |ess.

There is a remar kabl e di fference bet ween t he
characters of the i nconveni ences whi ch attend a
declaration of rights, and those which attend the want of
it. The inconveni ences of the declaration are, that it
may cram Covernnent in its wuseful exertions. But the
evil of this is short-lived, noderate and reparable. The
i nconveni ences of the want of a decl arati on are
per manent , af fective, and irreparable. They are in
constant progressive frombad to worse. The executive in
our Governments is not the sole, it 1is scarcely t he
principal, object of ny jealousy. The tyranny of the
Legi slatures is the nost form dable dread at present, and
wil | be for nmany years. " (Quot ed in Cool ey’ s
Consti tutional Li m tations, 8th ~Edn.Vol. I, p. 535).

It is obvious that the .framers of our Constitution shared
t he American view ~ and i ncl uded Part 111 in t he
Constitution of India. It is, t heref ore, a wong
approach to construe the articles of Part LIl by pointing to

t he British way, which is nore a traditional than a
constitutional way, of protecting the rights and liberties
of the individual by making Parlianent suprerne.

On this view of the meaning and effect’ of article 31
the question is whether section 7 read with section 4 of the
anmendi ng Act infringes the fundanental right  of the
respondent under that article. These provisions
617
by their retrospective operation -undoubtedly abridge the
respondent’s rights of property by nullifying one of the
i nci dents of the estate purchased by himat the revenue

sal e, nanely, the right to annul certain kinds of under -
tenures and evict certain classes of undertenants in
occupati on of portions of the estate. Does such

abridgenent anount to deprivation of - property within the
meaning of article 31 as interpreted above, and, if so, does
it fall within the exception in clause (5) (b) (ii) of that
article ?

Now, the word "property" in the context of article
31 which is designed to protect private property in al
its forms, must be understood both in a corporeal sense as
having reference to all those specific things that are
susceptible of private appropriation and enjoynment as well
as inits juridical or |l|egal sense of a bundle of rights

whi ch the owner can exerci se under the nunicipal law wth
respect to the user 'and enjoynment of those t hings to
the exclusion of all others. This wide connotation of the
term nakes it sometinmes difficult to determ ne whether an
i mpugned law is a deprivation of property wi t hin the
nmeaning of article 31 (2), for, any restriction inmposed on
the wuse and enjoynent of property can be regarded as a

deprivation of one or nmore of the rights theretofore
exerci sed by the owner. The Anmerican courts have experienced
simlar difficulty in deciding whether a given statutory
abridgenent of the rights of the owner is an exercise of
the-police power" for which no conpensation can be cl ai ned,
or a "taking" of property within the neaning of the Fifth
Amendnent clause "Nor shall private property be taken for
public wuse without just conmpensation." "The general rul e
at least"” said Holmes J. in delivering t he majority
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opi ni on in Pennsylvania Coal Co. v. WMhon(l ), "is that
while property nay be regulated to a certain ext ent, i f
regul ation goes too far, it will be recognised as a
taking." The vague and expansive doctrine of "police power"
and the wuse of the term"taken" in the Fifth Amendnent
construed ma very wide sense so as to cover any injury
or damage to property, coupled with the equally vague

(1) 260 U.S. 393.

3--95 S.G1./59
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and expansi ve concept of "due process”, allow a
greater freedom of action to the American courts in

accommodat i ng and adj usting, on what may seem to them a
just basis, the conflicting demands of police power and
the constitutional prohibition of the Fifth Anmendnent.
Under the Constitution of India, however, such questions
must be determined with reference to the expression "taken
possession of or acquired" as interpreted above, nanely,
t hat it must beread along with the word "deprived"
in  clause  (1)and understood as . having ref erence to
such substantial abridgement of the rights of ownership
as would anobunt to -deprivation of the owner of his
property. No cut and dried test can be forrmulated as to

whether in a given case the owner is "“deprived" of his
property within the meaning of article 31; each case nust
be decided as it ,arises on its own facts. Br oadl y
speaking it nmay be said that an abridgenment would be so
substanti al as to ampunt to a deprivation. wthin the
meaning of article 31 if, in effect, it wthheld t he

property from the possession and enjoynment of the
owner, or seriously inpaired-its use and enjoynent by him
or materially reduced its val ue.

The | earned Judges of the High Court did not consider
t he case from this point of view As has been | stated,
they applied article 19 (1) (f) and (5) and held' that
section 7 of the anmending Act, by its retrospective
operation, inposed on the respondent’s enjoynment of the
property purchased by himat the revenue sale restrictions
whi ch wer e not reasonabl e. That view, for reasons
al ready indi cated, cannot be accepted and the matter has to
be | ooked at fromthe point of view of article 31 .as
i nterpreted above. A conparison of —the scope and
effect of the old section 37 which is substituted in its
pl ace by section 4 of the anending Act and which section
7 shows to be clearly retrospective, di scloses that,
although the right of a purchaser to annual —under-tenures
and evict under-tenants is curtailed by the new section 37

by enlarging the scope of the exceptions in the ol d
secti on, it entitles the purchaser, as a countervailing
advant age, to enhance the rent payable by the tenure
hol ders and tenants
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new y brought w thin the exception. The purchaser is
left free in other respects to continue in enjoynent  of
the property as before. In other wor ds, what t he
amending Act seeks to do is to enlarge the scope of the
protection provided by the exception in the old section

as it was found to be inadequate, while conferring certain
conpensating benefits on the purchaser. This anendrment is in
the line wth the traditional t enancy | egi sl ation in
this country affording relief to tenants whenever t he
tenancy |laws were found, due to changing conditions, to
operate harshly on the tenantry. | find it difficult
to hold that the abridgenent sought to. be ef fect ed
retrospectively of the rights of a purchaser at a revenue
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sale is so substantial as to anount to a deprivation
of his property within the neaning of article 31 (1)
and (2). No’ question accordingly ari ses to the
applicability of clause (5) (b) (ii) to the case.

In the result, the appeal is allowed and the judgment of
the Hgh Court is set aside. The first r espondent wil |
pay the costs of this appeal incurred by the appellant
here and in the |ower Court.

MEHR CHAND MAHAJAN J.--For reasons given in nmy judgnent
in Dwar kadas Shrinivas v. Shol apur Spinning and Waving
MIls Ltd., (C A 141 of 1952)(1 ) | agree wth ny Lord
the Chief Justice in his construction of article 31 of the
Constitution. | also concur in the conclusions reached by
him and in his decision of the appeal

DAS J.--1 agree that this appeal nust be allowed but I
have arrived at this conclusion by a different process
of reasoni ng. As the argunents advanced before us
have raised very inportant constitutional issues it 1is
only right that | should give the reasons for ny decision in
sone detail-

The facts and ci rcunst ances | eadi ng up to t he
present appeal are as follows:

At a revenue sale held on the 9th January, 1942, the
respondent Subodh ~Gopal” Bose purchased the entire Touz
No. 341 recorded in the collectorate of the
(1) Reported infra.
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per manent |y settled district of 24-Parganahs in West
Bengal. At the date of that sale the aucti on- pur chasers

at a revenue sale had, under section 37 of the Bengal Land
Revenue Sales Act, 1859, "as it then stood, certain rights
as therein nentioned. That section ran thus:

"37. The purchaser of an entire estate ,in the
per manent | y-settl ed districts of Bengal, Bi har and
Oissa, sold under this Act for the recovery of arrears due
on account of the same shall acquire the estate free from
all encunbrances which may have been inposed upon it
after the tine of settlenent;  and shall be entitled to
avoid and annul all under-tenures and forthwith to  eject
all under-tenants, wth the followi ng exceptions :--

First--Istinrari or Mikarrari tenures which have been
held at a fixed rent from the time of the permanent
settl enent.

Secondl y--Tenures existing at the time of settlenent
whi ch have not been held at a fixed rent ,’

Provided always that the rents of such tenure shal
be liable to enhancenent under any law for the tine being in
force for the enhancenent of the rent of such tenures.

Thi rdl y- - Tal ukdar i and ot her simlar tenure$
created since the tine of settlenent and held i mediately
of the proprietors of estates and farns for terns of years

so held, when such tenures and farns have been duly
regi stered under the provisions of this Act.

Fourthly--Leases of | ands wher eon dwel | i ng houses,
manuf act ori es or ot her permanent buildings have been
erected, or whereon gardens, plantations, tanks, wells,
canal s, places of worship or burning or burying grounds
have been made, or wherein nmines have been sunk

And such a purchaser as’ is aforesaid shall be entitled
to proceed in the manner prescribed by any law for the tine
being in force for the enhancenent of the rent of any |and

conming within the fourth class of exceptions above nade, if
he can prove the same to
621

have been held at what was orginally an unfair rent, and if
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the sanme shall not have been held at a fixed rent, equal to
the rent of good arable land, for a term exceeding twelve
years; but not otherw se;

Provi ded al ways that nothing in this section contained
shall be <construed to entitle any such purchaser as
aforesaid to eject any raiyat having a right of occupancy at
a fixed rent or at a rent assessable according to fixed
rules under the laws in force, or to enhance the rent of
any such raiyat otherwise than in the nanner prescribed by
such | aws, or otherwi se than the f or ner proprietor,
i rrespectively of al | engagenent s made since t he
time of settlement, nmay have been entitled to do."

In exercise of his rights under the section set out
above, the respondent Subodh Gopal Bose annulled all
under -t enures and tenancies appertaining to the sai d
Touzi and on tile 18th March, 1946, instituted a suit,
being Title Suit No. 35 of 1946, in the Fourth Court of the
Subor di nat e Judge at Ali pore 24- Par ganahs for the
ej ect ment ‘of respondents Nos. 2 to 6, claimng that he was
entitled to recover possession of the lands in suit by
virtue of therights conferred on-him by section 37. The
respondent No. 2, who was the defendant No. 1, alone
contested the suit. H's defence was, inter alia, that
he was a raiyat and as  such protected by the proviso to
section 37. He' also clained protection under the fourth
exception to that section. The |earned Subordi nate Judge
who tried the suit delivered his judgnent on the 14th
February, 1949. By that judgnent he overrul ed t he
contentions of the 'contesting  defendant and passed a
decree for ejectnent against him He dism'ssed the suit
against the other defendants (who are now - respondents
Nos. 3 to 6), holding that they were not necessary  parties
to the suit.

On the 25th March, 1949, the respondent No. 2 preferred
an appeal, being Title Appeal No. 252 of 1949, before t he
District Judge at Alipore, 24Parganahs. That appea
was transferred to the court of the Additional /District
Judge for hearing. Wile
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that appeal was pending the Wst Bengal Legislature passed
West  Bengal Act VIl of 1950, called the Bengal Land
Revenue Sal es (West Bengal Anendnent) Act of 1950,
which received the assent of the Governor of Bengal on
the 15th March, 1950, and was published in the Oficia
Gazette on the day.

By section 4 of the anending Act, section 37 of the
Bengal Revenue Sales Act, 1859, was replaced by a new
section the material part of which runs thus:

"37. (1) The purchaser of an entire estate in the
per manent |y settl ed districts of West Bengal / sold
under this Act for the recovery of arrears  due on
account of the sane, shall acquire the estate free.

fromall encunbrances which my have been inposed after
the time of settlenment and shall be entitled to avoid
and annul all tenures, holdings and .leases with the

fol | owi ng excepti ons:

(a) tenures and holdings which have been held from
the time of the pernanent settlenent either free of
rent or at a fixed rent or fixed rate of rent,. and

(b) (i) tenures and holdings not included in exception
(a) above mmde, and

(ii) other |eases of land whether or not for
pur poses connected with agriculture or horticulture,
existing at the date of issue of the notification

for sale of the estate under this Act:
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Provided that notwithstanding anything contained in
any law for the tinme being in force or in any |ease or
contract no person shall be entitled to hold under such a
purchaser as is aforesaid any tenure holding or |ease
coming wthin exception (b) above made, free O rent
or at alowrent or at arent or rate of rent fixed in
perpetuity or for any specified period unless the right
SO to hold has been expressly recognised under any | aw
for the time being in force by any conpetent civil or
revenue court; and the purchaser shall be entitled to
proceed in the manner prescribed; by any law for the tinme
being in force for the
623
determ nation of a fair ~and equitable rent of such
tenure, holding or |ease."

Section 7 of the amending Act provides as follows :-:
" 7. (1) (a) Every suit -~or proceedi ng f or t he
ej ect ment of any person fromany land in pur suance of
section 37 or section 52 of the said Act, and
(b) every appeal or application for review or revision
arising out —of such suit-or proceeding, pending at t he

date of the conmencenent of this Act shall if the suit,
pr oceedi ng, appeal ~or application could not have been
validly instituted, preferred or made had this Act

been in operation at the date of the ‘institution, the
preferring or the naking thereof, abate.

(2) Every decree passed or order nmade, before the date
of commencement of  this Act, for the ejectment of any
per son from any ‘land in pursuance of section 37 or
section 52 of the said Act shall, if the decree or
or der could not have been validly passed or made had
this Act been in operation at the date of the passing or
nmaki ng t hereof, be void ,’

Provi ded t hat nothing in this section shal
affect any decree or order in execution wher eof t he
possession of the land in respect of which the decree
or order was passed or nade, has already been delivered
before the date of comrencenent of this Act.

(3) Wenever any suit, pr oceedi ng, appeal or
application abat es under sub-section (1) or any
decree or order becones void under sub-section (2), al
fees paid under the Court-fees Act, 1870, shal | be
refunded to the parties by whom the sane wer-e
respectively paid."

It is quite clear that under this. section 7 the
suit of the respondent Subodh Gopal Bose must ~-abate
and the decree passed in his favour rmust become voi d

if that section be wvalid law and intra vires the
Constitution of India.

On the 21st July, 1950, the r espondent Subodh
Copal Bose appl i ed before the Addi ti onal District
Judge before whomthe' appeal was pending to nake
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a reference under article 228 of the Constitution of India
for a decision of the question whether the provisions of
section 7 were void being ultra vires the Constitution
The | ear ned Addi ti onal District Judge by his order
dated the 16th September, 1950, dism ssed that application
On t he 24t h November , 1950, t he r espondent Subodh
CGopal Bose applied to the High Court under article 228
and eventually on the 18th Decenber, 1950, the High Court
di rectedt he appeal to be transferred to the H gh Court only
for the deci si on of the constitutional point. The
proceedi ngs were nunbered as Reference Case No. 4 of 1950.
Noti ce having been given by the Court to the Advocate-
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Gener al of Bengal , t he State of West Benga
appeared on the Reference. On the 22nd March, 1951
the High Court held that section 7 inposed an unr easonabl e
restriction on t he respondent Subodh Copal Bose’ s
right to hold property and violated his f undanent a
right guaranteed by article 19 (1) (f) read with article
19 (5) and was, therefore void wunder article 13 (1).
Wth this finding the H gh Court sent back the records to

the | ower appellate court for disposal of the appeal in
the light of that finding. On the 30th Novenber,
1951, the Hi gh Court gave |eave to the State of
West Bengal to appeal to us. Hence the present appeal
Secti on 7 of the  anendi ng Act , the validity
wher eof is challenged before wus, in terns, affects
preexi sting rights. Accordnig to t hat section every

suit or proceedi ngs for ejectnent under old section 37 and
every appeal or - application. for review or revision
arising out of such suit or | proceeding pending at the
commencenent of the anending Act is to abate if the suit,
pr oceedi ng, appeal or application could not have been
validly ‘instituted, referred or nmade, had the anending
Act been in operation at the date of such suit, proceeding,
appeal or application. Further, every decree passed or
or der made before the commencenent of the amending Act
for the ejectnment of any person fromland.in pursuance of
ol d section 37 is |ikewi se to becone void if such decree or
order could not’'have been validly passed or made if the
625

amending Act had ‘been in operation at the 'date of the

decree or order. The~ provi so, however, saves
-decrees or orders in-execution whereof possessi on had
been del i vered before the comencement of t he
amendi ng Act. It is, therefore,clear that section
7 affects pre-existing rights bygi vi ng, in
effect, retrospective operation to -section4 which has
sub-stituted, inter alia, the new section 37 for the
old section 37 of the Act of 1859. A cursory conparison

of the Ilanguage of the old section 37 with that of the
new section 37 wll at once nake it <clear  that t he

subst anti al right given by the ol d sectionto the
purchaser to avoid and annul under-tenuresand to ej ect
under -t enant s is no longer availableto —himunder the

new section 37. Although the opening part of the new
section 37 purports to give to the purchaser the right to
avoid and annul the tenures etc., that right, by reason of

the wi de sweep of exception (b), has, for  all practica

pur poses, ceased to exist. The new section 37 does
not deprive the purchaser of the physical property,
nanel vy, the estate purchased at the revenue sal e
and he continuesto be the owner of that property and
can exerci seand enforce al | the rightes which hi s
owner ship giveshim except that he cannot, by
reason of the new section 37, avoid or annu

the wunder-tenures etc. or eject the under-tenants. In

ot her words, out of the bundle of rights constituting
the ownership acquired by himunder the old section 37,
an item of inportant right has been taken away, thereby
abridging or restrictin.g his ownership. The respondent,
Subodh Copal Bose, cont ends t hat hi s f undanent a

right, under article 19(1)(f) of the Constitution

nanely his right to hold, that is to say, his right to enjoy
and exercise the full rights of ownership in relation to the
property acquired by himunder the old section 37 has been
I violated and, therefore, section 7 which oper at es
retrospectively and gives retrospective operation to
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the new section 37 is ultra vires the Constitution and is
void under article 13(1).

The | earned At t or ney- Gener al has not seriously
contended that the inpugned section has not
626
prejudicially affected the right given to the purchaser
by the old section 37 but he maintains that the abridgenent
of the rights of the purchaser at a revenue sale brought
"about by the new section 37. anpbunts to nothing nor e
than the inposition of a reasonable restriction on the
exerci se of the right conferred by article 19 (1) (f)
in the interests of the general public and is perfectly

legitimate and pernissibl e under clause (5) of that
article. The Hi gh Court repealled the above not ed
contention and hel d t hat the restriction was
unr easonabl e. The Hi-gh Court based its concl usi ons
on three t hi ngs, nanely, -~ (1) t he retrospective
operation of the inpugned section, (ii) the absence
of any provision for the abatement of the purchase
price and (iii) the failure of the State to show any
reason why the i mpugned section was i ntroduced
into the amending Act. The |earned At t or ney- Gener a
submts t hat t he first two elenents t aken into

consi derati on by ‘the Hi gh Court are wholly irrelevant
for the purpose of determining whether t he restriction
i nposed was reasonable in the interest of the genera

public. Odinarily a statute is construed prospectively
unl ess it is made retrospective by express words or
necessary i nt endment; but, the |earned At t or ney-
CGeneral submts, the fact that a statute is. expressly
or by necessary inplication nade retrospective, does
not, by itself, furnish any cogent reason for saying t hat
the statute is prinma. facie wunfair and, t her ef or e,
unr easonabl e. Wiile | see sonme force “in this argument
I am nevert hel ess, not convinced that the fact of
the statute being given retrospective operation may
not be properly t aken into consi derati on in

determi ning the reasonabl eness of the restriction inposed
in the interest of the general public. Nor aml  satisfied
that the 1loss occasioned to the purchaser by reducing,
wi t hout any abatement of the 'purchase price, an-estate .in
possession into one in reversion my not also be taken -into
account in determ ning the reasonabl eness of t he
restrictions permssible under article 19 (5). As said by
ny Lord the Chief justice in The State of Madras v. V.G
Row( 1)

(1) [1952] S.C.R 597 at 7.607.
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"It is inportant in this context to bear in. mnd /that
the test of reasonabl eness, wherever prescribed,” should
be applied to each individual statute inmpugned,  and no
abstract standard, or general pattern, of reasonabl eness
can be laid down as applicable to all cases. The ' nature
of the right alleged to have been infringed, the underlying
purpose of the restrictions inposed, the extent and urgency
of t he evil sought to be. renedied t her eby, t he
di sproportion of t he i mposition, t he prevailing
conditions at the tinme, should all enter into the judicia
verdict."

As regards ,the third element, the H gh Court has
pointed out that no suggestion had been nmde before it
that the nunber of ©pending suits or proceeding for
ejectment of tenants was abnornally large or that there
was any other cogent reason for introducing the inpugned
section in the anending Act. Indeed, in the |ater case of
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Iswari Prasad v. NNR Sen(l1) a special bench of the sane
High Court, consisting of three |earned Judges i ncluding
t he two who had deci ded the case under appeal before us,

has di stingui shed the very judgment from the one then
under appeal, and in doing so, laid great enphasis on
the absence of any such suggestion in this case. The

Hi gh Court held that those circunstances were present in
the later case and accordingly held that the |law i npugned
in the | ater case was not unconstitutional

It is, indeed, very unfortunate that several inportant
matters which would have assisted the Hi gh Court in
arriving at a right conclusion as to the reasonabl eness of
the restrictions inposed by the inpugned section were

not brought to the notice of the Hi gh Court. Thus, for
exanple, the statenent of objects and reasons appended
to the Bill which eventually becane the amendi ng Act does

not appear to have been pl aced before the High Court. The
statenment . of the objects and, reasons appended to the

Bill quite clearly refers to the great hardship caused
by the —application of the old section 37 to a |arge
nunber of people in the urban area  and particularly in
Cal cutta

(1) 55 CWN. 719 at p. 727.
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and its suburbs 'where the then prevailing phenonenal
i ncrease in land wvalues had supplied t he necessary
incentive to speculative purchasers  in exploiting t hat
section for unwar r ant ed | ar ge-scal e evi ction and
mai ntai ns, according to the sponsor-of the Bill, that such

| ar ge-scal e evictions  necessitated the _enlargenent of
the scope of protection of that section, with due safeguards
for the securing of Governnent revenue. It is well " settled
by this court that the statenent of objects and reasons is
not admissible as an aid to the construction of a | 'statute
(see Aswi ni Kumar Ghose v. Arabinda Bose(1l)) and 1 am not,
therefore, referring to it for the purpose of construing
any part of the Act or of ascertaining the nmeaning of any
word wused in the Act but | amreferring to it only for the
limted purpose of ascertaining the conditions prevailing at

the time which actuated the sponsor of the Bill to introduce
the same and the extent and urgency of the evil ~which _he
sought to renmedy. Those are all matters which, as al ready
st at ed, nmust enter into the judicial verdict as to the

reasonabl eness of the restrictions which article 19 (5)
permts to be inposed on the exercise of ~the right

guar ant eed by article 19 (1)(f). Fur t her, there is
anot her significant fact which does not appear to have been
pressed on the attention of the Hi gh Court. The Bill . had
been. introduced in the Legislature on the 23rd Mar ch,
1949, and was referred to a select comittee. On t he
25th April, 1949, when the Bengal Legislature was not in

session West Bengal Ordinance No. 1 of 1949 was passed, The
two preanbles to that Ordinance recited as foll ows:

"\Wher eas it is expedient, pending the enactnent  of
further legislation, to provide for the tenporary stay
of certain suits, proceedings and appeals in pursuance of
the Act:

And whereas the West Bengal Legislature is not in
sessi on and t he CGover nor is satisfied t hat
circunstances exist which render it necessary for him to
take i mredi ate action "

The fact that an Ordi nance had to be passed pending the
passing of this Bill and the preanbles to the
(1) [1953] S.CR 1.
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Ordinance do undoubtedly indicate that, in the opinion
of the authorities, t he t hen prevailing condi tions
disclosed a serious evil which urgently necessitated

the taking of imediate action. Further, it appears from
the judgment del i vered by the H gh Court on t he
application subsequently nade by the State for leave to
appeal to this court that a number of cases were pending
before the courts in which the sane question was involved.
This is also a circunstance which was not brought to the
notice of the Hi gh Court before the judgment under
appeal was pronounced. Finally, in the judgment under
appeal | find no reference to the proviso to the new
section 37 which enlarges, as it were, by way of
conpensation for the loss of the right of ejectnent, the
purchaser’s right to claim enhancenent of rent nmuch
beyond the very |linited right of enhancenent of rent
whi ch, wunder the  old section, was confined only to the
fourth ~excepted under-tenures. ‘Then there is the fact,
found by the H gh Court, that'|and val ues had gone up so
hi gh that auction-purchasers coul d now be found who, even
wi t hout the right to eject “the  under-tenants, woul d
willingly pay a sum _nuch in excess of the arrears of
CGover nirent revenue ~which” remains constant si nce t he
per manent settlenent. The cunul ati ve ef fect of the
foregoing facts which were not placed before the High Court
nmuch out wei ghs the consideration of the pecuniary
| oss of the respondent, Subodh Gopal Bose, as the aucti on-
pur chaser and in the circunstances the infliction of
the loss of the right to eject under-tenants can only be
regar ded as a reasonabl e restriction permtted by
article 19(5) to be inposed on the exercise of ~the right
guaranteed under article 19(1) (f). In ny j udgrment the
reasons for which the H gh Court declared section 7 of the
amending Act to be ultra vires the Constitution are no
| onger tenable in view of the circunstances now before us
whi ch were not brought to the notice of the H gh Court and

the decision of the Hgh Court cannot, therefore, be
sust ai ned.

An alternative-argunment, however, has been rai sed by
| ear ned advocat e for the respondent, Subodh Gopal

Bose, that the inmpugned section violates the
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fundanental right secured to himby article 31(2) of the
Constitution and is, therefore, void under article 13(1).
The contention, shortly put, is that the right,” conferred

by the old section 37 to avoid and annul the under -
tenures and to eject t he under-tenants is, by
itself,"property" anti that as the new section 37 has
taken away that property without havi ng nmade any
provision for | conpensation there for the inpugned section
is unconstitutional in that it violates the provisions
of article 31 (2).

The Bill which eventually becane the Bengal Land Revenue

Sal es (West Bengal Amendment) Act, 1950, was introduced
in the West Bengal Legislature on the 23rd March, 1949, and
after having been passed by the Legislature it received
t he assent of the Governor on the 15th March, 1950. The
Bill was, therefore, pending in the Wst Bengal Legislature
when the Constitution ,of India came into force and was
passed into law after the date of the Constitution. It
does not appear, however, that the Bill was reserved for
t he consi deration of the President or received hi s
assent. Therefore, the inpugned |l aw cannot claim the
protection of article 31 (4) and, what is nore, if it s
such alawas is referred to in clause (2) of article 31
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then, by virtue of clause (3), it cannot have any effect at
al | . The questi on, therefore, is as to whether the
i mpugned section is or is not such a law as is

referred to in article 31(2). The question requires, for
a proper answer, a close scrutiny of the provi si ons of
article 31 and ot her rel evant articles of the
Constitution bearing on it.

At the outset it is well to bear in mnd the decision of
this court in A K Copalan's case(l), explaining t he
correlation between the provisions of sub-clauses (a) to
(e) and (g) of clause (1) of article 19 and articles 20, 21
and 22 of the Constitution. Kania C J., at page 101, ny
Lord the present Chief Justice at pages 191-192, Mahajan
J., at page 229, Mikherjea J., at pages 255256 and | at
pages 302-306 expressed the view that the validity of
the Preventive Detenti on Act could not be judged by the
provisions of article 19. The majority
[1950] S.C. R 88
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of the Bench took the viewthat the rights conferred by
article 19(1) (a) to (e) and (g) could be enjoyed only so

long as the citizen was freeand had the liberty of hi s
person but that, the noment he was lawfully deprived of
hi s personal |iberty wunder article 21 he ceased to
have the ri ght sguar ant eed by article 19 (1)
(a) to (e) and (g). The result of this part of the dec

sion in A K Copalan’s case(1) was sunmmari sed in
the later case of Ram Singh v. The State of Delhi(2), by ny
Lord t he pr esent Chi ef Justice in the j udgment

t hat he delivered on behalf of hinmself, ~Kania C. 1, and
nysel f. Said his Lordship at pages 455-456:

" Al t hough personal |iberty has a content sufficiently
conpr ehensi ve to includei the freedons enunerated in
article 19 (1), and its deprivation would result 'in the
extinction of those freedons, the Constitution has
treated these civil liberties as distinct fundamental rights
and nade separate provisions in.article 19 and articles 21
and 22 as tothe limtations and conditions subject to
whi ch al one they could be taken away of abridged. The
interpretation of these articles and their correl ation
were el aborately dealt wth by the full court i'n
CGopal an’s case(1l). The question arose whether section 3 of
the Act was a |law inposing restrictions on "the right to

nove freely t hroughout the territory of I ndi a"
guar ant eed under article 19 (1) (d) and, as such, was
liable to be tested with reference to its reasonabl eness
under clause (5) of that article. It was decided by a
majority of 5 to 1 that a |aw which authorises | deprivation
of personal liberty did not fall within the purview of

article 19 and its'validity was not be judged by the
criteria indicated in that article but depended on its
conpliance with the requirenents of articles 21 and 22, and
as section 3 satisfied those requirenents, it was
constitutional."

Mahaj an J., who by a separate judgnent dissented fromthe

nmajority on another point, not material for our present
pur pose, said at page 467:

"On the other points argued in the case | agree
j udgrment of Sastri J."
(1) [1950] S.C.R 88. (9) [1951] S.C.R 451
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It nust, therefore, be regarded as settled that the
freedom referred to in article 19 (1) sub-clauses (a) to
(e) and (g) are guaranteed to a citizen of India while he is
a free man. These freedons, even when they are so avail abl e,
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are, however, not absolute and unbridled Iicence but are
subject to social control in that reasonable restrictions
may be inposed on themby law as indicated in clauses (2) to
(6) of article 19. But as soon as the citizen is lawfully
deprived of his personal liberty as a result of detention

punitive or preventive, he l|oses his capacity to exercise
the several rights enunerated in sub-clauses (a) to (e) and
(g) of article 19 (1) and cannot conplain of the infraction
of any of those rights. The validity of the Ilaw which
deprived a citizen of his per sonal [iberty which
inevitably destroys his rights under t he sub- cl auses
ment i oned above cannot be judged by the test of
reasonabl eness laid down in clauses (2) to (6) of article
19 but falls to be determ ned according to the provisions
of articles 20, 21 and 22 of the Constitution. Thi s, I
apprehend, is the result of the two decisions of this court
referred to above:.

Such being the correct correlation between article (1)
sub-clauses (a) to(e) and (g) on the one hand and article
21 on the other, the question necessarily arises as to the
correlation between article 19 (1)(f) and article 31.
Article 19 (1)(f) gquarantees to a citizen,as one of his
freedons, the right to ~acquire, hold and dispose of
property but reasonable restrictions may be inposed on the
exercise of that right to the extent indicated in clause
(5). Article 31, as its headi ng shows guarantees to al

per sons, citizens and non-citizens the “right to
property" as a fundanmental right to the extent therein
mentioned. \What, | ask myself, is the correlation between

article 19 (1) (f) read with article 19 (5) ~and article 31
? I f, as hel d by ny Lord in A K Gopal an’ s
case(1) at page 191, sub-clauses (a) to (e) and (g) of
article 19 (1) read with the relevant clauses (2) to (6)
"presuppose that the citizen to whomthe possession of
these fundanmental rights is secured retains the substratum
of personal freedom on which al onethe enjoynment of these
rights necessarily

(1) [1950] S.C.R 88.
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rests", it must follow logically that article 19 (1)(f) read
with article 19 (5) must |ikew se presuppose that the
per son to whom that fundamental right —is guar ant eed
retains his property over or with respect to which al one
that right my be exercised. | found nyself unable to

escape fromthis |ogical conclusion and sol said in A K
Copal an’ s case at pages 304-305:

" But suppose a person | oses hi s property by
reason of its having been conpulsorily acquired under
article 31 he loses his right to hold that property and
cannot conplain that his fundanental right under subcl ause
(f) of clause (1) of article 19 has been infringed. It
follows that the rights enunerated in article 19 (1) subsi st
whil e the citizen has the legal capacity to exercise
them |If his capacity to exercise themis gone, by reason
of lawful conviction wth respect to the rights in sub-
clauses (a) to (e) and (g), or by reason of a Ilawfu

conpul sory acquisition with respect to the right in sub-
clause (f), he ceases to have those rights while his
i ncapacity lasts."

| reiterated the same opinion in ny judgnent in

Chiranditlal’'s case(l). Nothing that | have heard on the
present occasion has shaken the opinion | expressed in those
cases as to the correlation of article 19 (1) (f) read
with article 19 (5) and article 31 of our
Constitution.
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A suggestion was thrown out by nmy Lord in course
argunents, that article 19 (1) (f) was concerned only
the abstract right and capacity to acquire, hold
di spose of property and had no reference or relation
any rights in any particular property but that article
only was concerned with the right to a concrete property
there was no correlation between the two articles.
matter, however, was not argued by either side and | am
prepared to express any final opinion on it. For
purpose of this appeal | amcontent to proceed on
footing that article 19 relates to abstract right as
as to right to concrete property.

(1) [1950] S.C.R 869 at p. 919.
4--95 S.C.1./59
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I nowturn to article 31 which appears under the heading
"right to Property". The clauses of that article which

are material for the purposes of determ ning the questio
debate run as foll ows-:

nin

"(1) No person shall be deprived of his property save
by aut hority of |aw.
(2) No property, novable or immovable, including any
interest in, or in any conpany oOw ng, any conmercia
or i ndustrial undertaking, shall be taken possession
01: or acquired /for public pur poses under any | aw
aut hori sing the taking of such possession or such
acqui sition, unl ess the |l aw provides f or conpensati on
for the property taken possession of or acquired and either
fixes the ampunt of the compensation, or specifies t he
principles on which, and the manner in_~which, the
conpensation is to be determ ned and given.

* * * *

(5) Nothing in clause (2) shall affect-

(a) the provisions of any existing |aw other than a

law to which the provisions of clause (6) apply, or

(b) the provisions of any law which the State
hereafter make-

(i) for the purpose of inposing or |evying any tax
penal ty, or

(ii) for the pronotion of public health  or
preventi on of danger to life or property, or

(iii) in pursuance of any agreement  ent ered
bet ween the Governnent of the Dom nion of India or
CGovernment  of India and the Governnent of any o}
country, or otherwise, with respect to property dec
by I aw to be evacuee property."

It is suggested that the two clauses are
nmut ual |y exclusive but nust be read together and
they are only concerned with what has -been described
the State’s power of enminent domain which, according
Professor WIlis, nmeans the | egal capacity of sovereig
or one of its governmental organs, to take pr
property for a public use, upon the
635
paynent of just conpensati on. Reference is nade
certain passages culled fromthe works of eminent anc
witers |ike the Dutch publicist and statesman Hugo G o

who flourished in the 17th century and WI1liam

Bl ackst one t he cel ebrated English jurist who wote
Comment ari es round about 1769 and from Judge Cool ey’ s
known book on Constitutional Limtations to show
from early times jurists have insisted on three things
pre-requisites for 'the exercise of this power of em
domain, nanely, (1) the authority of |aw, (2)
requi rement of public use, and (3) the payment of

may
or
t he

into
t he
ther
ar ed

not
t hat
as
to
nty,
vat e

to
i ent
tius

his
wel |
t hat
as
nent
t he
j ust




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 34 of 59

conpensation. These three prerequisites which constitute
[imtations on the power of em nent domain are said to have
been epitomsed in 1791 in the last two clauses of the
Fifth Arendment to the Constitution of the United States of
Aneri ca. The contention is that article 31 repr oduces
those three limtations on the power of enmnent domain

nanely, that «clause (1) announces the necessity for
legislative sanction as a pre-requisite for the exercise
of the power, thus protecting all per sons agai nst
expropriation by the State acting through its executive
organ, the Governnment, and that’ clause (2) reproduces the

necessity of a public pur pose and paynent of
conpensati on. It i s concluded that t hese i mport ant
[imtations on the State's power of eminent donain are
desi gned to pr ot ect a per son agai nst arbitrary

deprivation of his property and they constitute hi s
fundanental right-in relation to his property.

The proposition t hus f.oornul at ed is certainly
attractive and, indeed, has found favour with ny |earned
col | eagues ~but appears to ne to be open to certain
obj ecti ons. I say in all” humlity  that | consider the
met hod of approach and the line of reasoning in
support of that proposition entirely fall aci ous and
wong. The steps in the argument seemto be (i)that the
power of em nent /domain and the limtations thereon as
expl ai ned by emnent jurists are incorporated in t he
Fifth Anendnent to the Constitution of the United States,
(ii) that clauses (1) and (2) of article 31 ‘are concerned
with the sane topic of
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em nent domain and (iii) that, therefore, clauses (1) and
(2) of article 31 nust be read as havi ng reproduced t he
same |limtations on the power of eninent domain. Thi s

line of reasoning amounts, in effect, tolikening one thing
wi th another thing and then saying that as that other 'thing

nmeans such and such this thing must, therefore, bear
the sanme neani ng--a nethod whi ch has been deprecated by
Lord Halsbury in Styles’ case(l). Further, if this line
of reasoning were correct or perm.ssible then we night as
"well have said,as indeed we were -asked to say, t hat
article 21r epr oduced t he Anmer i can constitutional
[imtationsa gainst deprivation of life and per sona
liberties and that, t herefore, t he expression

"procedure established by law' to be found in article 21
neant exactly what the expression "dueprocess of |aw'
occurring in the Fifth Anmendnentdid. This  we resolutely
and definitely declinedto do in A K Copalan’s case
(supra). At page 108 of the report of that |('case Kania
C-1- expressed the view that that |ine of reasoning was not
proper and was msleading. M Lord t he present /Chief
Justice’ at page’ 197 repel l ed that contention., After
quoting the wor ds of Madi son about the gr eat and
essential rights of the people" ny Lord concluded at  page
199:

"This has been translated into positive law — in
Part 11l of the Indian Constitution, and | agree that in
construing these provisions the high purpose and spirit
of t he Preanbl e as wel | as t he constitutiona
significance of a Declaration of  Fundanent al Ri ghts
shoul d be borne in mnd. This, however, is not to say t hat
the | anguageof the provisions should be stretched to
square withthis or that constitutional theory in
disregard of the cardinal rule of interpretation of any
enact nment, constitutional or other, that its spirit, no
less than its intendment should be collected primarily
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from the natural nmeaning of the words used"

After noticing the argunent of |earned counsel for the
petitioner Mukherjea J. at page 266 et scq found
(1) [1889] L.R 14 A C. 381
637

It inmpossible to introduce the Anerican doctrine of due

process of lawinto our article 21. If the | anguage of our
articlc 21 could not be stretched to square wth the
American due process clause so as to give effect to t he
suggest ed enl argenent of the scope of our fundanmental

right to life and personal liberties but had to be
i nterpreted by gi vi ng the wor ds their ordi nary
nat ur al nmeani ng I cannot see why the |anguage of

article 31 should not bc construed in the usual way so as
to give effect to theplain intention our Constitution-
maker s. I say with ~the wutnost humility that t he
proper nethod of approach is to adopt the golden rule of
construction referredto in the judgment of nmy Lord guot ed
above 'and not to start off wth any kind of assunption
that our Constitution nmust be regarded as havi ng reproduced
this or that doctrine.

Apart fromthe erroneousline of reasoning referred to
above, the conclusion arrived at by follow ng that
reasoning appears ‘to ne to be open to serious obj ecti ons
on nerits also. If it were correct to say that the two.
clauses, (1) and (2), of article 31 deal with the sane
topic of the State’s power of eminent domain which is
inherent in its sovereignty then, as | pointed out in nmy
j udgment in Chiranjitlal’s case(l) at page 925, clause
(1). rmust be held to be wholly redundant and clause (2)
by itself would have sufficed, for the necessity of a |aw
is quite clearly inplicit in clause (2) itself which alone
woul d have served as a protection against State ' action
through its executive organ, the government. Another and
nor e serious obj ection against reading both the clauses
as dealing only with the sane topic of em nent donmain is,
as pointed out by nme in Chiranjitlals case (supra), t hat
such construction will place the deprivation of  property
ot herwi se than by the taking of possession or acquisition of
it outside the pale of all constitutional protection. As
| said there and as | shall also do hereafter in detail
one can conceive of circunstances where the State, in
exercise of the State’'s police power, nay have to
deprive a person of his property w thout taking possession
of it or acquiring it wthin the nmeaning of
(1) [1950] S.C.R 869.
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article 31(2). This police power of the State is al so one of
the powers inherent in the sovereignty of the State.  The
suggestion that the first two clauses of article 31 should
be read as dealing only with emnent domain wll, if
accepted, lead us to hold that our Constitution has not
dealt wth the State’'s police power to deprive a person of
his property and has not provided for wus any pr ot ection

agai nst the State by inposing any limtation on t he
exerci se of that power. The suggest ed construction
will render the enunciation of our fundanental "Ri ght
to property" patently i nconplete. It has been ur ged
t hat the State's police power is recogni sed and
regulated by article 19 clauses (2) to (6) and article 31
(5) (b). | shall deal with that argunent in det ai

hereafter and show that it is quite untenable. Apart
from that ar gument , t he result of readi ng article

31, clauses (1) and (2) together will be to hold that our
Constitution has not provided for us any protection
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agai nst t he exercise of the State's police power
either by the Legislature or by the executive. Such a
conclusion | amnot prepared to accept. Accordingly | thus

expl ai ned what | conceived to be the true scope and effect
of clauses (1) and (2) of article 31 in Chiranjitlal’s case
(supra) at page 925, nanely, that «clause (1) deals wth
deprivation of property in exercise of police power and
enunci at es the restriction which our Constitution-makers
t hought necessary or sufficient to be placed on the
exerci se of that power, nanely, that such power can be
exerci sed only by authority of lawand not by a nmere

executive fiat and that clause (2) deals with the
exerci se of the power. of eninent domain and pl aces
l[imtations on the exercise of that power. It is t hese
[imtations whi ch constitute our fundanent al right
agai nst the State’'s power of em nent domain. The | anguage

used in article 31(2) clearly indicates beyond doubt
t hat t he power of em nent domain as adopted in our
Constitution is concerned “with only that ki nd of
deprivati'on of property which is brought about by the taking
of possession or acquisition contenplated by that cl ause.
| again adverted to this matter in The State of Bihar v.
Mahar aj adhi raj a
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Kanmeshwar Singh of Darbhanga(l ). It is said that such a
construction of article 31(1) instead of enunciating any
fundanental right. of the people at —all - wll, on the
contrary, declare the fundanental right of the Legislature
to deprive a person of his property by nmerely. enacting a
I aw. Thi s appears to me to be a very superficial
criticism which conpletely overlooks that article 31(1),
as far as it goes, does lay down a fundanental right by

inmposing a limtation at | east on the executive power. It
is this [imtation pl aced on the executive power
t hat constitutes our fundamental ~right to property
under article31(1l). | see no conpelling or cogent’ reason

for changing the views | expressed on this point in ny
judgrments in those two cases.

It is necessary, at this stage, to exam ne the severa
ot her objections that have been taken to the correctness
of the interpretation suggested by ne. It is -said that
the State’'s. police power in relation to the citizens’ right
to freedom is fully recognised in article 19. C ause
(1) of that article secures to the citizens of India
seven specified rights but clauses (2) ~to (6) permt
the State to make | aws inposing reasonable limtations on
t he exerci se of these seven rights as therein mentioned.
The argunent is that clauses (2) to (6)recognise. the
police power of the State in that they permt it to  make
laws inposing restrictions on the seven rights of the
citizens and that they at the sanme tinme regulate that power

by placing [imtations upon it by requiring that the
restrictions which my be inposed nust be reasonable. It
is then pointed out that the State's police power is

further saved by article 31(5) (b) and it is concluded
that the police power having been recognised and provided

for in article 19 and article 31(5) (b)- there is no
necessity to read article 31(1) as concerned with the
State’s police power at all. | see no force or wvalidity

in the aforesaid objection

I first deal wth the objection in so far as it is
founded on the recognition of the State’'s police power
in
(1) [1952] S.C.R 889 at pp. 988-989.
article 19. | say that there is no force in this objection
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for the foll owi ng reasons:

(a) article 19(1) enunerates seven rights to freedom and
guarantees themto the citizens of India. Cdauses (2) to
(6) of that article recognise and regulate the exercise
of police power over those rights by the State through its
| egislative organ, for the State is, by those cl auses,
permtted to i npose reasonable restrictions by law only.
Therefore, it follows that article 19 does not give any

protection to the citizens agai nst t he executive
government in respect of even those seven rights. The
citizens, however, have protection against the executive
as well as the Legislature under article 21 but that
protection covers life and personal liberties only.
Were, then, s the citizen's protection agai nst the
exerci se of police power. by the executive over his
property? It is nowhere except in article 31(1) as

construed by me.

(b) Article 19 guarantees the seven rights of the
citizens only and recognises ~and regul ates the exercise
of police power  over those rights by the legislative
or gan of the State. A non-citizen is entirely out si de
that article and consequently he has none of those seven
rights and has no protection against the State under that
article. He has, therefore, to fail back upon article 21 and
cont ended that all hi's personal liberties including the
six rights enunciated in article 19(1)(a) to (e) and (g)are
pr ot ect ed against the exercise of police power by t he

State through its ‘executive or legislative i nb. But
article 21, as already observed, only protects him from
deprivation of l|life and personal |liberties.  \Were, t hen

is the non-citizen's protection against deprivation of his
property by the exercise of police power by the executive
gover nment . It is no where unless article 31(1) is
read in the way | have suggested.

(c) Finally, clauses (2) to (6) of article 19 authorise

the State to make ['aws i mposi ng reasonabl e
"restrictions" on the citizen's (rights wunder clause (1).
It is true that in A K Gopalan’s case (supra) Fazl Al

J. in his dissenting judgnent took the view that
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"restrictions” m ght cover t he case of tota
deprivation, but none of the other nmenbers of that Bench
accepted that position. Kania C. J. said at page 106:

"Ther ef ore, article 19 (5) cannot apply to a
substantive |aw depriving a citizen of personal liberty. |
am unable to accept the contention that t he wor d
"deprivation’ includes within its scope. "restriction”

when interpreting article 21".

My Lord the present Chief Justice expressed his views at
p. 191 in the words foll ow ng:
"The use of the word "restrictions’ in t he
vari ous sub- cl auses seenms to inply, in t he cont ext,
t hat the rights guaranteed by the article are stil
capabl e of being exercised, and to exclude the idea of

i ncarceration t hough the wor ds "restriction’ and
"deprivation’ are sonetines used as i nt erchangeabl e
terns, as restriction nmay reach a point where it may well
amount to deprivation. Read as a whole and viewed in
its setting anong the group of provisions (articles 19-
22) relating to 'Right to Freedoni, article 19 seens

to nmy mnd to presuppose that the citizen to whom the
possessi on of these fundamental fights is secured retails
t he substratum of personal 'freedomon which alone the
enj oynment of these rights necessarily rests".

The contrary view expressed by a Bench of the Allahabad
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Hi gh Court was rejected by ny Lord at the end of page 193
with the follow ng renark:

" their major prenmise that deprivation of
personal liberty was a ’'restriction” wthin the mean-
ing of article 19 is, in ny judgment, erroneous’. Mahajan J.
expressed the same view in the foll owi ng passage at page 227
in his judgnent in that case:

"Preventive detention in substance is a negation the
freedom of | oconotion guar ant eed under article
19(1)(d) but it cannot be said that it nerely restricts it".
Mukherjea J. said at page 256:

..... and the purpose of article 19 is to indicate
the limts wthin which the State could, by |egislation
642
i mpose restrictions on the exercise of these fights by

t he i ndi viduals. The reasonabl eness or ot herw se of
such legislation can indeed be determ ned by the court to
the ext ent laid down in the sever al cl auses of’
article 19, though no such reviewis permssible with regard
to | aws relating to deprivation oflife and persona
i berty".
Hi s Lordship concluded thus at page 264:
"The result is- that, in my opinion, the first

contention rai sed” by M. Nanbiar cannot succeed and it
must be held that we are not entitled to exanmine the
reasonabl eness or otherwise of the Preventive Det enti on
Act and see whether it is within the permssible bounds
specified in clause (5) of article 19".

After discussing the natter at some | ength at pages 302-
305 | concluded on page 306:

“"In my judgnment article 19 has no - beating  on the
guestion of the wvalidity or otherwse of preventive
detention and, that being so, clause (5) which prescribes
a test of reasonableness to be defined and applied by
the court has no application at all™

A suggestion was nmade that although in A K  Copalan’s
case (supra) the word "restriction" occurring in clauses
(2) to (6) could not, in its application to, sub-clauses (a)
to (e) and (g) be taken as extending to "deprivation ",
there is no conpelling reason to hold that the word
"restriction” occurring in clause (5 my not in its
application to sub-clause (f) cover "derivation” There
is no substance in this contention. Cause (5) covers
sub-clauses (d), (e) and (f) and surely one and the sane

word "restriction" used in one and the sane clause (5)
cannot have one nmeaning in its application to sub- cl auses
(d) and (e) and a different neaning and connotation in

its application to subclause (f). Further,  the reasons
why, in A K Gopalan’'s case (supra), that word was given a
narrower neaning in its application to sub-clauses (a) to
(e) and (g) apply mutatis mutandis in its application to
sub-clause (f) read’ in correlation to article 31. It is,
t her ef ore, clear from the decision of this court in
A. K. CGopalan’s case (supra) that article 19 does not  give
any protection
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agai nst deprivation of property as distinct from nere
restriction i mposed on the right ’'to property. For
protection agai nst deprivation of life and per sona

liberties i ncl udi ng the several rights to freedom

enunciated in sub-clauses (a) to (e) and (g) of article 19
by the exercise of police power by the Ilegislative or
t he executive organ of the State the citizen as well as
the non-citizen will have to look to article 21. For
protection against the deprivation of property by
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| egi sl ative or executive State action both the «citizen
and the non-citizen will have to rely on article 31.
If, as | shall show presently, clause (5) (b) were
inserted in article 31 ex abundanti cautela and not as a
substantive provision defining the anbit or scope of the
police power or formulating any limtation on that power,
then the protection against deprivation of property wll
have to be derived from only clauses (1) and (2). I f,
in such circunstances, both those clauses are read in the
way suggested by learned counsel for the respondent,
Subodh Gopal Bose, namely, as dealing only with the topic of
the State’s power of emnent domain then there wil |
remain no escape from the conclusion t hat in the
Republic of |India neither a citizen nor a non-citizen has
any constitutional protection against the exerci se of
police power either by the legislative or executive or gan

of the State. On the other hand, if the construction
suggested by ne  be adopted, everybody, citizen or non-
citizen, 'will~ have, under article 31 (2), full protection
agai nst the exercise the power . of em nent domain by

both the _executive as well as Legislature and in addition
to that will also have protection against the exerci se
of police power over property by the executive. The
preservation of thi's protection alone,  even if sone may
regard it as very neagre, is, tonmy mnd, a sufficiently
cogent reason for adopting the construction suggested by ne
in preference to the other const ruction whi ch, i f
adopted, will not save even this meagre protection

The next objection to the conclusion arrived at by ne
is that police power of depriving a person-of his property
is anply provided for in article 31 (5) (b) and it is not
necessary to read it into article 31 (1).
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A perusal of clause (5) of article 31 which 1 have | al ready
quoted wll at once show that that clause excepts
certain laws fromthe operation of clause (2) only. It wll

al so appear that the exception  covers, under sub-clause
(b), only certain kinds of future laws. Item (i) under sub-
clause (b) conprises future [|aws inposing or levying any
tax or penalty. Item (ii) under that sub-clause saves future
laws for the pronotion public health or the prevention  of
danger to life or property. It is said that this clause
(5)(b)(ii)saves laws to be nade in exercise of the State's
police power. The argunent is that the State's poli ce
power of inposing “restriction” on t he citizens’
right to acquire, hold and dispose of property is
recogni sed and controlled by clause (5) of article 19 and
t hat when it becones necessary for the police power

to extend beyond "restrictions" and to inflict
"deprivation" property it can do so by the kind of |aw
which is, by clause (5)(b) (ii) of article 31, saved from
the operation of clause (2). It is pointed out that in the

matter of inmposition of "restrictions" on the exerci se
of the right to acquire, hold and dispose of property the
only limtation on the police power is that t he
"restrictions" to be inposed by |aw nust be reasonabl e
as indicated in article 19 (5) but that in the natter
of "deprivation" of property by authority of |law under
article 31 the Ilimtation on the police power is nore
"stringent, nanely, that such | aw may be made only for the
pronoti on of public health or the prevention of danger to
life or property as nentioned in clause (5) (b) (ii)
and for no other purpose. The argunment thus fornulated is
attractive for its sinplicity and has the appear ance
of plausibility but cannot stand the test of cl ose




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 40 of 59

scrutiny. | say so far the follow ng reasons :-

(i) Every student of Constitutional |aw is wel |
aware that constitutional Ilawers classify the State’
sover ei gn power into three cat egori es, nanel y,
t he power of taxation, t he power of em nent
domain and the police power . These are di stinct
cat egori es of sover ei gn power s with di fferent

connotations subserving different needs of the society and
the State. |If both

645

clauses (1) and (2) of article 31 deal wth and i mpose
restrictions only on the State’s ’power of em nent
domain, then there was 'no real necessity for exenpting by
article 31 (5)(b)the taxation power or the police power from
the operation of the power of emnent donmain, for, ex
hypot hesi s, t he two first mentioned powers, bei ng
distinct from the power of emnent domain, did not and
could not fail~ within the last nmentioned power and,
therefore, needed no exenption. Even a casual student of
Constitutional law knows that nmoney is one of the kinds of
property which, it is said, cannot be taken in exercise of
the State’s power of eminent domain and that being so there

could be no necessity for exenpting | aws i mposi ng taxes
from the operation of article 31 (2) which enbodies only
the doctrine of em nent dommai n. Further, the police
power , like the pOner of taxation  and the power of
em nent domain, is an attribute of sovereignty itself.It
is, as Professor WIllis calls-it, "the of f spring
of political necessity". Thi s coercive | ega
capacity is inherent in _every sovereign and
requires no specific reservation. |ndeed, in the
Constitution of t he Uni t ed St at es there. is no

specific reservation of the police power of the State.
There was, therefore, no necessity for expressly 'saving
t he police power of our State by a constitutiona
provi si on. Wiy, then, was clause (5) (b) (ii) inserted
inarticle 31 at all ? The answer ‘wi ||l becorme obvious if it
is renmenbered that it is extrenely difficult to define
precisely the anbit and scope of the State's police power
over or in relation to private property and some of the
instances and forms of the exercise of such police power
over or inrelation to property may superficially resenble
the exercise of the power of em nent domai n. The
conclusion, therefore, becones irresistible that although
clause (5)(b)(ii) was not strictly speaki ng necessary
for saving the police power , neverthel ess, our
Constitution-makers, out of abundant caution and with a
view to avoid any possible argunent, thought fit to insert
sub-clause (5) (b) (ii)in article 31. It is inmpossible to
hold that the entire police power of the State to deprive a
person of his property is contained in that sub-clause.
646

(ii) According to the argurment article 31 (5)(b)  'saves
the power of’ the State to nmake certain | aws in exercise
of its power of taxation or its police power. It wll - be
noti ced that it does not give us any protection against
t he Legi sl ature by laying dowmn any test for the wvalidity
of those |l aws. The acceptance of the suggested construction
will rnean that laws thus saved mmy be as archaic,
of fensive and unreasonable as the legislature may choose
to make them so long as they relate to the subj ects
referred to in that sub-clause. If our sense of the
sanctity of private property is not shocked at the
prospect of |eaving our property at the unfettered mercy of
the Legislature in respect of |laws of the kind specified in
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clause (5) (b) (ii), I do not see why the construction
suggest ed by me should be rejected only on the ground
that it will give a carte blanche to the Legislature to
make any law it pleases for the deprivation of property
in exercise of police power.

(iii) Article 31 (5 (b) gives us no protection
agai nst the executive with respect to the exercise of these
powers. Take article 31 (5)(b)(i)first. That it was. not
i nt ended to be a protection against the executive in
t he exerci se of the power of taxation cannot for a
nonent be doubted, for if it were so intended, there was no
necessity, then, for inserting into the Constitution

article 265 providing that no taxes. shall be levied or
collected except by authority of law, which clearly neans
that the executive cannot, on its own authority, |evy or
collect any t ax. It is, therefore, quite plain that

article 31 (5)(b)(i)was not designed to give any protection
agai nst- the executive in the matter of the exercise of the

power 'of  taxation  and that our Consti tuti on- nmakers,
precisely for that reason, considered t hat it was
necessary that such _protection shoul d be gi ven

expressly and, therefore, inserted article 265. Likew se,
article 31 (5)(b)(ii) saves certain |aws and does not in
terns give us any protection against the exercise of police

power by the executive. Wer e, t hen, is our
protection against deprivation of property by the exercise
of police power by the executive Gover nment ? It is
nowhere to be
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found in our Constitution except-in article 31(1). This, to
ny mnd, clearly indicates that article 31(1)was  designed
to formulate a fundanmental right against deprivation of
property by the exercise of police power by the executive
arm of the State. The protection against the exercise of
the power of emi nent domain by the executive government is
to be found in the requirenent of a |law which alone my
aut horise the taking of possession or the acquisition of
the property which, as wll ‘be explained | ater, is
implicit in article 31(2) itself and.it is, therefore, not
necessary to have recourse to article 31(1) to secure that
protection.

(iv) To say that the entire police power of the State to
deprive a person of his property is to be found only in
article 31(5)(b)(ii) will be to confine the exercise of that
power by the Legislature within a very narrow and inelastic
limt, nanmely, only for the pronotion of public heal t h
or the prevention of danger to life or property. On the
assunption that article 31 (5)(b)(ii) 1is <concerned wth
savi ng the police power it may cover t he | aws
aut hori sing t he destruction of rotten or adulterated
foodstuff or the pulling down of a dangerous dilapidated
building or the denplition a building to prevent fire from
spreading. But it is quite easy to contenplate |laws which do
not fall wthin article 31 (5) (b) (ii) but are
nevert hel ess, made mi stakably in exerci se of t he
State’'s police power. Consi der the case of a | aw
authorising the seizure and destruction of, say, obscene
pi ctures or bl asphenmpus literature. Such lawis clearly
necessary for t he promotion or protection of public
norality. Nobody can for a nonment think of contending that
such law will be void if it does not provide for
conpensation and yet that will be the result if we are to
accept the suggested construction, for such a law rmade
for protecting public norality is obviously not cover ed
by article 31 (5)(b)(ii) and wll, according to such
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construction, be hit by article 31(2). A construction which
| eads to the astounding result of conpelling the State to
buy up obscene pictures and.blasphemous literature if it
desires to preserve public norality cannot nmerit serious
consideration and nust be discarded at once. Take
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the case of a |law providing for the conpul sory contribution
by all banks based upon the average daily deposits for
the purpose of creating a guarantee fund to secure the ful
repaynent of deposits to all depositors in case any such
bank becones insolvent and i$ ordered to be wound up
This law quite clearly deprives the banks of property in
the shape of their respective contributions and it is not
covered by clause (5) (b) (i) as it cannot be said to inpose
a tax or a penalty and does not fail within (5) (b) (ii)
either, for it is not a lawfor the pronmotion of public
health or for the prevention of danger to life or
property. . This l'aw being thus outside clause (5)(b)cannot,
according to the suggested construction be supported as
an instance of exercise of police power for, ex hypothesis
the entire police power with regard to deprivation of
property is contained in clause (5)(b)and consequently the

law | have nentioned w1l not be protected from the
operation of article 31(2) and nust  be void for not
provi di ng any conpensati on. Yet in the United

States where so much is nmade of the sanctity of private
property and fromwhere we are prone to -draw-inspiration in
these matters such a'l aw has been upheld as , constitutional
as an instance of a valid exercise of the State’s-police
power "which extends to all the -great public needs." [See
Nobl e State Bank v. Haskell (1)]. Agai n, suppose there is
a |abour dispute between, say, a tramwmay company and its
workers and the running of the tramcars i's stopped. A |aw
which in such circunmstances authorises the State to
take possession of the tram depot and run the tram cars by
the mlitary or other personnel during such energency for
the convenience of the travelling public is not wthin
clause (5)(b)(ii) and on this construction will be void if
it does not provide for conpensation to the tramway conpany.
On t he suggested construction pushed to its |ogica
conclusion it will not be possible in future to inpose any
social control on the profiteers or blackmarketeers, for a
law controlling and fixing prices of essential supplies wll
al ways deprive them of property of the value to  be
neasured by the difference between

(1) 219 U. S 104.
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the bl ackmar ket price and the controlled price. The
suggested construction may even nake it difficult to support
any future |law containing provisions sinmlar to those in
the procedure codes or other laws not strictly- falling
within the clause (5)(b)(ii)but authorising the seizure of
books, documents or other property or the appointnent of
a receiver or sequestrat or to take possession of

property, for in all such cases there wll be a
"deprivation" of property. It is unnecessary to
mul tiply instances. The several instances | have just

gi ven above appear to ne to furnish anple justification
for rejecting a construction which may nmake it inmpossible
for the State to undertake beneficial |egislation to
pronmbote social interest and nmmy invalidate laws of the
kind | have mentioned.

(v) Article 31 (5) (b) (ii) saves fromthe operation of
clause (2) laws to be nmade in future for the pronotion of
public heal th or the prevention of danger to life or
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property. (Qoviously it was contenplated that the |aws
thus saved would involve the taking of possession or
acquisition of private property, for otherwise there would
be no necessity for the exemption at all. Take the case
of a law authorising the opening out of a congested part
of a town and the acquisition of land for the |laying out of
a public park for affording fresh air and ot her heal th
anenities to the public. Consider the case of a I|aw
authorising the clearing up of sluns and the closing down
of putrid and unhealthy surface drains and acquisition of
land for broadening the lanes so as to I ay under gr ound
sewers thereunder. One may also refer to a | aw authorising
the acquisition of land for the erection of a hospital for
patients suffering frominfectious diseases, e.g., plague,
smal | -pox and cholera. Al these laws will ,come under the
headi ng of pronotion of public health or the prevention of
danger to life. _According to the suggested construction
the acquisition of property authorised by each of these

laws wll be exenpt from paynent of conpensation to the
owner, florthese |laws are, by clause (5)(b) (ii) exenpted
from article 31(2). And-yet acquisition of land for such

public purposes is precisely the kind of acquisition whi ch
is always made on- paynent of
5--95 s.C.1.159

650
conpensati on under / the Land Acquisition Act 1894. A
construction which takes a law  made real ly and

essentially in exercise of the power of emninent donmain out
of article 31(2) cannot readily be accepted as. cogent or
correct.

(vi) The conplexities of nobdern St ates constantly
give rise to conflicts between opposing social interest and
it is easy to visualise circunstances when nuch w der
social control legislation than is envisaged or recognised

in the laws referred toin article 31(5)(b) wll be
i mperatively necessary. |Indeed, as Professor WIIoughby
states in his Constitutional  Law of the United States,
Vol. IlI, p. 1774, "the police power knows no  definite
[imt. It extends to every possible phase of what the Courts
deemto be the public welfare". In the |anguage used by
Holmes J. in Noble State Bank v. Haskell (supra), "it nay
be said in a general way that the police power extends to
all the great public needs". In Eubank v. Richnmond(1)
the Court said of the police power:

"It ext ends not only to regul ation whi ch
pronot e the public health, norals, and safety, ~but to
those which promte the public convenience or the
gener al prosperity  ...... It i s the nost
essenti al of power s, at times nost
i nsi stent, and al ways one of the least Ilimtable of
the powers of government . "

And all the nmore wll such wide police powers be
required in a State which,’” like our own, ainms at being a

wel fare State governed by the directive principles of State
policy such as are to be found in Chapter 1V of —our
Consti tution. To so confine the State's police power
as suggested by | earned advocate for the respondent will be
to bring about social stagnation and thereby to retard the
progress of our State. There is nothing in the |anguage of
our Constitution which conpels us to adopt such a

construction. In my judgnment a construction which is
cal cul at ed to produce the wundesirable result | have
nmentioned nust, | feel sure, be rejected.

(1) 226 U.S. 137.
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The last objection to reading article31(1l) as the
enunci ati on of the fundamental right against deprivation of
property by the exercise of police power and reading article
31(2)as laying down limtations on the State's power of

em nent domain is that so read article 31 will, in reality,
afford no effective protection at all, for the State wll
al ways exercise its police power under article 31 (1) and
deprive a per son of his property wi t hout any

conpensation by the sinple device of making a law and will
never exercise its power of em nent domain under article
31(2). Wiere, then, it is asked, is our protection against
the State with respect to our property ? The objection
t hus formul ated overlooks the difference bet ween t he
nat ure and purpose of the two powers which | shal
presently discuss and explain and is not otherwise well
rounded for the foll owing reasons:

(1) It is _incorrect to say that article 31 (1) as
construed by me gives no protection at all. It certainly
gi ves protection —against deprivation of property by
executive fiat just as didthat part of the famous 29th
Clause of the Magna Charta which proclainmed that no free
per son should be dispossessed of any free tenenent of
his except by the law of the land. As pointed out by
Mathews J. in joseph Hurtado v. People of California(l),
by the 29th O ause /of the Magna Charta the English Bar ons
wer e not providing for security against their own body or
in favour of the commons by limting the power of Parlianent
but were protecting thenselves against oppr essi on and
usurpation of the King’s prerogatives. 1In other wor ds,
t hat clause of the Magna Charta was not ~designed as a
protection against Parlianent at all and indeed did not
purport to fornulate any limtation onthe Sate' s power of
em nent domain but was only intended to be a protection
agai nst the exercise of police power by the | highest
executive, the King. There is wunmistakably a famliar
ring in the |l anguage of our article 31(1) echoing the sound
of the language of the 29th  d ause of that gr eat
charter which the English Barons had wested from their
King. The purpose and function

(1) (1883) 10 U.g. 516 at p. 531
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of our article 31(1), as | apprehend it, are the sane as
t hose of the Magna Charta. OQur Constitution has
gi ven us anple protection against the executive in
relation to all the three sovereign powers of the State
Thus the executive cannot, on its own “authority, and
without the sanction of a |aw deprive any person of his
life or personal liberty by reason of article 21 or of . his

property because of article 31(1) or take possession of or
acquire private property under article 31 (2) or inpose
any tax under article 265. ’CQur Constitution makers
evidently considered the protection against deprivation
of property in exercise of police power or of the power of
em nent domain by the executive to be of greater inportance
t han the protection against deprivation of property
br ought about by the exercise of the power of taxation
by the executive, for they found a place for the first
nmentioned protection in article 31(1) and (2) set out in
Part 11l dealing with fundanental rights while they placed
the last mentioned protection in article 265 to be found
in Part Xl dealing with finance etc. So with regard to al
the three sovereign powers we have conplete protection
agai nst the executive organ of the State.

(2) It is said we have no protection agai nst
| egi sl ative tyranny in respect of our property. Thi s
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conpl ai nt obvi ously is not well rounded, for our
Constitution has given us sone neasure of protection
against the legislature in respect of our property. Thus if
the State exercises its power of eninent domain by taking
possessi on of or acquiring private property of any

per son it must do so upon the three condi tions
prescribed by article 31 (2). There is no shorter cut in
such a case. Apart from this the citizens of I ndi a
have further protection agai nst the | egi sl ature in
respect of their right to acquire, hold and dispose of
property. Thi s right is guaranteed to them by

article 19(1)(f). The Constitution, however, recognises by
clause (5) t hat the State has police power to
restrict the right in the interest of the general public
or for the protectionof the interests of any Scheduled
tribe but prescribes a limtation on this police power
by requiring that the restrictions to be inposed by
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| aw must be reasonable. This requirenment constitutes the
citizens' fundanental right agai nst t he exerci se of
police power by the legislature inrespect of his fight
under article 19 (1)(f)whilst they are in possession and
enj oynment of this right.

(3) It is thenurged that our Constitution, according
to ny construction /of it, does not give us any protection
against the legislature in the nmatter of deprivation of
property in exercise of the State's police power. This is
no ground for rejecting my construction, for, on t he
construction suggested to the  contrary, the position is
exactly the sanme, for article 31 (5) (b) only saves certain
laws from article 31(2), that is to say, recognises the
police power but does not fornmulate any test for
determining the wvalidity of those laws which nay be as
unreasonabl e as the | egislature may nake them  Apart from
this, what , | ask, is our protection agai nst t he
| egi sl ature in the matter of deprivation of property by
the exercise of the power of taxation ? None. whatever. By
exercising its power of taxation by law the State nmay
deprive usS, citizen or non-citizen of al nost si xt een
annas in the rupee of our incone. Wat, | next ask, is the
protection which our Constitution gives to any per son
agai nst the legislature in the matter —of deprivation
even of I|ife or personal |iberty ? None, except t he
requi r enent of article 21, nanmely, a procedure to be
established by the legislature itself and a skeleton
procedure prescribed in article 22. In A K. Gopal an’'s case
(supra), notw thstanding the reference made to t he
epi grammati c observation of Bronson J. in Taylor v. Porte(1)
to the effect that it sounded very much like the
Constitution speaki ng to the | egi sl ature t hat t he
latter could not infringe our right unless it chose to do
so, the mjority of this Court declined to question the
wi sdom and policy of the Constitution or to stretch
the |language of article 21 so as to square it with its —own
notions of what the anbit of the right should be but felt
bound to give effect to the plain words of the Constitution
(See Kania C.J. at page 11, Mikherjea J. at page 277 and
nmy judgnment at page 321). If,

(1) 4 HIl 140.
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therefore, in the matter of deprivation of property by the
exerci se of the State’'s power of taxation our

Constitution has only given us protection by article 265
agai nst the executive but none whatever against the
legislature and if, in the matter of deprivation of our
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life and personal liberty our Constitution has given us no
better protection agai nst t he | egi slature than t he
requirenment of a procedure to be established by t he
legislature itself: and the skeleton procedure prescribed
by article 22, and seeking that our Constitution has, by
article 31(2), given us protection against the |egislature
at least wth respect to the exercise of the power of
em nent domain, what is there to conplain of ,if, in the
matter 015 deprivation of property by the exercise of the
State’s police power, our Constitution has, by article
31 (1), given us protection only against the executive but
none against the legislature ? What is abnormal if our
Constitution has trusted the |egislature, as the people of
Great Britain have trusted their Parliament ? Right to life
and personal Iliberty “and the right to private property
still exist in Geat Britainin spite of the supremacy of
Parliament. Wy shoul d we assune or apprehend that our
Parliament or State legislatures should act like nad nen
and deprive us of our property w thout any rhyne or reason ?
After all ~our —executive governnent is responsible to
the legislature and the legislature is answerable to
the people. Even if the | egislature indulges in occasiona
vagaries, we have to put upwith it for the time being. That
is the price we nust pay for denocracy. But the
apprehensi on of such vagaries can be no justification for
stretching the |Ilanguage of the Constitution to bring it
into line wth our notion of what an ideal Constitution
should be. To do'so is not to interpret the  Constitution
but to make a new Constitution by unnaking the one which the
peopl e of India have given to thenselves. That , I
apprehend, 1is not the function of the court. | f the
Constitution, properly construed according to the cardina
rules of interpretation, appears to sone to disclose any
defect or lacuna the appeal nmust be to the authority
conpetent to anend the Constitution and not to the court.
655

(4) Further, there may be quite cogent and conpelling
reason why our Constitution does not provide  for any
protection against the legislature in the matter of
deprivation of property otherwise than by taking of
possession or acquisition of it. It is futile to cling to
our notions of absolute sanctity of individual liberty
or private property and to wshfully think that our
Constitution-makers have enshrined m our Constitution
the notions of individual liberty and private property  that
prevail ed in t he 16t h century when Hugo ~ Grotius
flourished or in the 18th century when Bl ackstone wr ot e
his Comentaries and when the Federal Constitution of
t he United States of America was framed. W'/ nust
reconcile ourselves to the plain truth that enphasis has
now unm stakably shifted from the individual ~-to the
comunity. We cannot overlook that the avowed purpose of
our Constitution is to set up a welfare State by
subordinating the social interest in individual |iberty or
property to the larger social interest in the rights  of
the comunity. As already observed, the police power of the
State is "the nost essential of powers, at times nost
i nsistent, and always one of the least linitable powers of

the governnent". Social interests are ever expandi ng
and are too nunerous to enunerate or even to anticipate
and, therefore, it is not possible to circunscribe t he

limts of social control to be exercised by the State or
adopt a construction which will confine it within the narrow
limts of article 31 (5) (b) (ii). It nust be left to the
State to deci de when and how and to what extent it
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shoul d exercise this social control. Qur Constitution has
not thought fit to |eave the responsibility of depriving
a person of his property, whether it be in exercise of
the power of emnent donmain or of the police power, to the
will or caprice of the executive but has left it to that of
the legislature. In the mtter of deprivation of
property otherwi se than by the taking of possession or by
the acquisition of it within the neaning of article 31 (2)
our Constitution has trusted our |egislature and has
not t hought fit to inmpose any [imtation on t he
| egi slature’s exercise of the State’s police power
over

656
private property. Qur ~ protection agai nst | egi slative
tyranny, if any, lies, in ultimte analysis, in a free and

intelligent public ~opinion which mnust eventually assert
itself.
Having dealt with the correlation between clauses (1)

and (2) /of ~article 31 as | apprehend it and having
consi der ed and rej ected the obj ections to t he
conclusions | -have arrived at, [ proceed nowto exam ne
and analyse the provi sions of clause (2). As I

explained in ny judgment in the Darbhanga case (supra) at
pp. 989-990, article 31 (2) has inposed three condi tions
on the exercise /of the State’s power of eninent donmain

over private property and those limtations constitute
the protection granted tO the owner of the property as his
fundanental right. It insists that this sovereign power
may be exercised only if it is authorised by a |law. It
is, therefore, clear that the executive Iimb. of the
State cannot’ exercise this power on its own

authority and wthout the sanction of |aw The taking
of possession or acquisition nust be for a public purpose
which inplies that this power cannot be exercised except
for inplementing a public purpose. It cannot be exercised
for a private purpose. Wat is a public purpose has been
el aborately dealt with in that case and need  not be

di scussed over again here. Finally, t he | aw
authorising the taking of possession or acquisition of
t he property nmust provi de for conpensati on

Conpensation, therefore, 1is payable only when the State
takes possession of or acquires private property.
What , then, is the neaning of the wor ds. "t aken
possessi on of or acquired", and their grammatica

variations as wused in article 31 (2) ?

It is pointed out that the last clause of the Fifth
Amendnent  whi ch deals with em nent domain uses the word
"taken" and it is suggested that as our article 31 (2)

deals with the sane topic of emnent domain it wll be
reasonable to hold that our article 31 (2) reproduces t he
Anmeri can constitutional [imtations and t hat,
t her ef or e, t he expr essi on "taken possession of or
acquired" wused in our article 31 (2)
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nust be read as having the sane neaning which has been
attributed , by the Judges of the Supreme Court of

t he United States to the word "taken" occurring in
their Fifth Amendnent. | am quite unable to accept
this construction and the line of reasoning on which it
is founded. In the first place, | deprecate the line

of reasoning which starts by likening one t hi ng with
another and then ends by (inputing the qualities of the
other thing to the first nentioned thing. The cardina
rule of interpretation is to ascertain the nmeaning and
effect of an enactnent, constitutional or ot herw se,
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from the words used 'therein. |[If the words used have
acquired a technical or special neaning, t hat nmeani ng

nust be given to them To say t hat t he expr essi on
"taken possession" of or acquired" nust be read as "taken"
and given. the same wide nmeaning as the ’'American courts
have given to the word "taken" is to i gnore the
entire historical background of the law relating to
conpul sory acqui sition of private property by t he

State. Under the English law, on which 'nore or | ess
our nmodern |aws are rounded, the term "acquisition" has
a special meaning. It connotes the idea of transfer
of title, voluntary or involuntary. When the acqui sition
by the State is ef fected by agr eenment after

negotiation there is a regular conveyance transferring the
title from the vendor to the State. Even when t he
acquisition by the  State is effected by the coercive
-process of exercisingits sovereign power the i dea of
purchase is nevertheless present, for there is vesting of
the property-in the State by operation of law. Acquisition

of private property by the State under the English I aw,
t her ef or e, connot es t he concept of a pur chase,
vol untary or involuntary, ’and involves a ’'transfer
of the entire title fromthe owner to the State or a
third party for whomthe State acquires “the property. In
I ndi a, the conpul sory acquisition of private property
was first introduced by Bengal Regul ation | of 1824. Si nce
then we have had no less 'than seven Acts dealing with the
conpul sory acquisition of private property by t he

St at e, nanmely, Act | of 1850, ‘Act XLII of 1850, Act XX
of 1852, Act | of
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1854, Act. XXIl of 1863, Act X of 1870 and lastly t he
present Land Acquisition Act, Act | of 1894. Each, of these
Acts provides for the vesting of the acquired property in
the State. This neans that the owner is divested and his

title passes, by operation of law to the State. The word
"acqui sition", therefore, has becone, as it wer e, a
wor d of art having a | ong accepted | egi slative neani ng
implying the transfer of title. It - will be quite 'wong,
according to the correct principles of interpretation

not to give the word "acquisition" —and its granmatica

variations this techni cal and speci-al neani ng I,

therefore, respectfully agree-with what Mikherjea J. said
in Chiranjit Lal’'s case (supra) at page 902, nanely:

"It cannot be disputed that acquisition neans and
implies t he acquiring of the entire title of t he
expropri at ed owner, whatever the nature or extent of
that title mght be. The entire bundle of rights which

wer e vested in the original holder would pass on
acqui sition to the acquirer ||eaving nothing in t he
former. In taking possession on the other hand, the
title to the property admittedly remains in the origina
hol der, though he is excluded from possession or
enj oynent of the property. Article 31 (2) of the
Constitution itself nakes a clear di stinction, between

acquisition of property and taking possession of it for
a public pur pose, though it places both of them on the

sane  footing in the sense t hat a legislation
aut hori si ng either of these acts nmust nake provi si on
for payment of ’conpensation to the di spl aced or

expropriated’ holder ’'of the property. In the context in
which the, word "acquisition" appears in article 31 (2),
it can only nean and refer to acqui sition of t he
entire, interest of the previous holder by transfer of
title and.......... "
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It” follows fromwhat has been stated above that the
word "acquired" used in article 31 (2) nust be given t he
speci al nmeani ng whi ch t hat wor d has acquired and
cannot be read as synonynous with: "taken" as wused in
the Fifth Anmendment to the Constitution of the United
St at es.
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It is then suggested that any rate the expression "taken
possession of" shoul d be read in the sense in which the
word "taken" is understood in the American |law.  But even
in Arerica the word “"taken" has not al ways been
interpreted in the same way. The old viewwas that in
order to be a "taken" there nust be either an actual taking
of physical property or a physical occupancy of sone
physical property. This view was, however, regarded as too
narrow and nechani cal. It was said that the ownership
of a thing, tangible or intangible, was made up of
the rights, powers, privil eges and i Mmunities
concerning that thing and that the property was not
the thing “itself but consisted of these rights, powers,
privileges and inmmunities. It ~was, therefore, concluded
that there nust be a "taking" whenever there was any
infjury to property otherwise than by the police power or
taxation which, if ‘done by a private individual, would be
actionable as a tort; in other words that it nust be held
t hat there would /be a "taking" whenever any of the
rights, powers, privileges or imunities making up the

ownership was taken fromthe owner. |Indeed, this w de
interpretation of the word "taken" was facilitated by the
fact that, in order to avoid the old, narrow view of the

nmeani ng of that word, nany of the States so anmended their
Constitutions as to require conpensation for property
"darmaged, injured or destroyed" for-a public use. (See
Professor WIlis Constitutional -Law, ~pp. 820-821). Qur
Constitution-makers were well —aware of the very wde
meani ng eventually given to the word "taken" by the American
courts. They did not, however, ( use the word "taken" in
article 31 (2) which they would surely have done  if they
i nt ended to reproduce the w de Anerican concept of
"t aking". Qur Constitution-makers,  on the contrary,
del i berately chose to adopt the narrower view -point and
accordingly used the words "taken possession of™ in order to
nmake it quite clear that they required conpensation to be
paid only when there was an actual taking of the property
out of the possession of the owner or possessor - into t he
possessi on of the State or its nominee. O course the
manner of
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t aki ng possessi on nust depend on the nature of the property
itself. | repeat with humility that it is not pernissible

to ignore the historical background and the actual words
used in our Constitution.

It is finally said that both clauses (1)and (2)of
article 3ldeal wth the topic of emnent domain and,

therefore,the expression "taken possessi on of or
acquired"occurring in clause (2)has the sane neaning which
the word "deprived" wused in clause (1) has In other

words, both the clauses are concerned with deprivation of
property and there is no reason to think that t he
expression "taken possession of or acquired® was usedin
clause (2) to indicate any particular kind or shadeof
deprivati on. The Qbvious retort that at once cones to
one’s mind is that if it were intended by our Constitution-
makers to convey the sane general idea of deprivation of
property by whatever neans or node it was brought about why
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did they wuse the word "deprived" in clause (1) and why
did they wuse in clause (2) a different expression which

as comonly used and under st ood, connot es a nmuch
narrower neaning ? It would have been quite easy to
franme clause (2) by using the word "deprived" instead of
the expression "taken possession of oracquired". As

our Constitution-makers used different expressions in the
t wo clauses it nust be held that they had done so for a
very definite purpose and that purpose could be nothing
el se but to provide for conpensation for only a
particul ar kind of deprivation specifically nmentioned and
not for any and every kind of deprivation. |In this
connection reference may be nmade to Entry 33 in List |,
Entry 36 in List Il and Entry 42 in List Il of the Seventh
Schedul e. The words used in those entries are "acquisition
or requisitioning" ~ortheir granmmtical variations. The
| egi sl ative powerbei ng - confined only to "acquisition or
requisitioning"it wll not be unreasonable to hold t hat
"taking of possession” referred to in article 31 (2) is in
the nature of "requisitioning". |In. section 299 (2) of the
Governnment of I'ndia Act the words "“taking of possession”
did not occur nor did they occur in any of the |egislative

lists in the Seventh Schedule to that Act , but t hey
have
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been introduced in article 31 (2) and in the three
entries nentioned above the word- "“requisitioning" has
been added after the word "acquisition". If "taken

possessi on of or acquired"-occurring in article 31 (2)
be given a neaning wider than what is neant by "acquired
or requisitioned" or their variations used inthe entries
then it wll anpbunt to saying that article 31- (2) even
contenpl at es a lawwith the respect to natters whi ch

are beyond t he | egi sl ative  powers conferred on
Parliament and the State Legislatures, for they can, only
make a | aw with respect to "acqui sition or
requi sitioning". To count er this reasoning it is

poi nt ed out that Parlianent under the Union List  has the
residuary power of |egislation and, therefore, there'is no
difficulty in giving a wider neaning. to the expressi on
"taken possession of or acquired". It will then anount
to giving one and the sane expr ession di fferent
nmeani ngs. Thus in its application to a law nmde by
the State Legislature "taken possession of or —acquired"
nmust perforce nean "requisitioned" or "acquired" wher eas
in its application to a |l aw made by Parliament it wll
have a much wi der meaning. This is opposed to the cardina
rules interpretation. Therefore, "taken possessi on of
or acquired" should be read as indicative of the concept
of "requisition or acquisition".

A further question, however, arises at this stage and it

may be now considered. Does every taking of a  thing
into t he custody of the State or its nom nee
necessarily mean the taking of possession of that thing
wi thin the neaning of article 31 (2) so as to call for

conpensation ? The exercise of police power in relation
to property may conceivably result in the extinction or
destruction of the property or in the State taking
the property in its control. Take the case of the |aw
aut hori sing the muni ci pal bailiff to sei ze rotten
veget abl es or adulterated foodstuffs and destroy themor to
enter upon the property of a private owner to pull down the
di | api dated structure. ’'Consider the |aw authorising the nmen
of the fire brigade to go upon the property of a private
owner and denolish it to prevent the fire fromspreading to
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the houses beyond or on the
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other side of that house. Take the case of the Ilaw
authorising the seizure and destruction of property for
the protection of public norality. Although in none of
the above cases there is any acquisition of property
involving a transfer of title, there is in each of the above

cases a "t aki ng of possession” and destruction of
property by the State by authority of law and yet nobody
will say that any of the above | aws authorise the "t aki ng

of possession” of the property wthin the neaning of
article 31 (2) so that if such | aw does not provide for
conpensation the law wi Il be unconstitutional and voi d.
Take the case of the Court of Wards Act. It is a | aw
whi ch authorises the State to take possession of the estate
of a disqualified proprietor and to nanage it for him The
State only manages the estate on behalf and for the
benefit~ of the disqualified proprietor. The disqualified
propri et or does not appoint the State or any State
official “to manage his estate and he cannot disnmss or
di scharge the nmanager _appointed by the State. The
possessi on of the manager can hardly, in such a situation
be descri bed as the possession of the disqualified
proprietor. The disqualified proprietor is, therefore, in a
sense, deprived of the possession of his estate and the
State takes the estates mits possession. The sanme thing
may be said of the Lunacy Act. There is no transfer of title
to the State and, therefore, there is no acquisition of
property by the State. This law, however, takes the
property out of the possession of the owner who is
adjudged a lunatic.’ But nobody will say that the  Court of
Wards Act or the Lunacy Act calls for conpensation

The | earned Attorney-General has also dr awn our
attention to statutes, namely, Act XctVIl of 1950 (The
I nsurance (Anendnent) Act, 1950) passed on the 20th My,
1950, and which has added several sections to the Insurance
Act , 1938, Act LI of 1951 (Railway Conpanies (Energency
Provisions) Act, 1951), passed on the 14th Sept enber,
1951, and Act LXV of 1951 (Industries (Developnent and
Regul ation) Act, 1951) enacted on the 30th Cctober, 1951
in support of his contention. He points out that each of
those laws is :strictly Speaking outside article 31 (5)  (b)
and that the
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result of our holding that the taking of ~ possession
aut horised by those Acts fails within article 31 (2) so as

to call for conmpensation will be to prevent i mposi tion
of soci al control SO urgently necessary for the
protection of the larger interests of the society. H s

argunent is that the taking of possession authorised by none
of these three Acts fails within article 31 (2)and only
illustrates the exercise of the State’s police power. As
all the three Acts were passed after the Constitution came
into force and as they may be <challenged in future _an
argunent rounded on themw |l really be beggi ng the question
in debate before us. |, therefore, prefer just to note t he
Attorney-General’s contention and pass on and not to base ny
deci sion on consideration of any of those Acts.

Confining nmyself then to the illustrations given by me |
think it is fairly clear fromthe foregoing discussion that
none of the laws referred to above by nme authorise any
"acquisition" of property in the sense explained above
and al t hough each of them does authorise a sort of
taki ng of possession of the property yet nobody can contend
that the taking of possession so authorised by them fails
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within article 31 (2). In other words, the taking of
possession authorised by those | aws does not anmount to the
exerci se of the power of eminent domain but is the result of
the exercise of police power. It follows, therefore, that
every t aki ng of possessi on does not fail wi t hin
article 31 (2). Wuat, then, is the test for determning
whet her a taking of possession authorised by a particular
law is a taking of possession in exercise of the power of
eminent domain or is a taking of possession in exercise of
the State’'s police power. | have already referred to the
nature of the State’'s police power and quoted from sone
American decisions showing that the State’s police power
extends not only to regulations which pronote public health,
norals and safety but to those which pronote the public
conveni ence or the general prosperity. In its application to
private property it, in sone measure, resenbles the exercise
of the power of em nent domain. Thus the police power is
exercised in theinterest of the community and the power
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of em nent domain is exercised to inplement a public’
purpose and in both casesthere is a taking of possession
of private property. There is, however , a marked

di stinction bet ween the exercise of these two sovereign
powers. According to Professor WIllis at page 717 em nent
domai n takes property for wuse by the public or for the
benefit of the public, while the police power prevents
people from so using their own property as to injure
others. The fundanental principle whichis held to justify
the exercise of police power is-that no one shall use his

property or exercise any of  his | egal rights as
-injuriously tointerfere with or affect the property
or ot her | egal rights of ot hers. ~ (See W | oughby,
Vol. IIl, p. 1775). The primary purpose of police power
is protection or prevention that per sons may be
restrained from so exercising their private rights of
property, contract or conduct as-to infringe the 'equa
rights of others or to prejudice the interests of the
conmuni ty. (W11l oughby, Vol. I, p. 1783). When the

State finds t hat a certain. public pur pose needs
fulfillment and then in order to _inplenent that  public
purpose the State takes possession of private property

on its own account after acquiring it or even wi t-hout
acquiring it and having taken possession of the property
t he State itself uses or utilises t he property or
nakes it over to a third party to do SO for
i mpl enenting that public purpose which the State has

taken upon’ itself to serve and for which the property was
taken possession of or acquired the State is said to have
exercised its power of em nent domain. This power can
only be exercised under a and that |aw rmust provide for
conpensation. The point to note is that in such acase the
public purpose is one which the State has set out to fulfi
as its own obligation and the State takes possession.on its
own account to discharge its own obligation. In police power
the State destroys or extinguishes or takes possessi on
of property in order to prevent the owner fromindulging in
anti-soci al activities or otherw se inflicting injury
upon the legitimte interests of other nmenbers of the
conmuni ty either by using his property in a nanner he
should not do or by omitting to use it in a manner
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he should do. In such a case the State steps in and
destroys or extinguishes only to prevent an injury to
soci al i nterest or takes possession and assunes the

superintendence of the property not on its own account
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for i mpl enenti ng its own public pur pose but for
protecting the interests of the comunity. It is easy to
per cei ve, t hough somewhat difficult to express, t he
di stinction between the two kinds of taking of possession
whi ch undoubtedly exists. In view of the w de sweep of

the State’s police power it 1is neither desirable nor
possible to lay down a fixed general test for determning
whet her the taking of possession authorised by any
particular law fails into one category or the other

W t hout , t her ef or e, attenpting any such genera

enunciation of any inflexible rule it is possible to say
br oadl y that the aim_ purpose and the effect of the
two kinds of taking of possession are different and that in

each case the provisions of the particular law in
guestion wll have to be carefully scrutinised in order
to determne in _whichcategory falls the taking of

possessi on aut horised by such Jlaw. A consideration of the
ultimte ~aim the inmmrediate, purpose and the node and

manner of° thetaking of possession and the duration
for which “such possession i's taken, the effect of it on
the rights of the person dispossessed and ot her such like
elements mnust all deternmine the judicial verdict. The
task is difficult and onerous but the court wll have
to hold the scale even between the social control and
i ndi vi dual rights and determ ne whether, in the Iight
of the constitutional Ilimtation, the operation of the
law is confined to the legitinate sphere of the State’'s
police power or ‘whether it has overstepped its limts

and entered into the field of ‘emnent domain. It is only
in this way that the Court -serves and uphol ds the
Constitution by reconciling the conflicting soci a
i nterests.

In the light of the foregoing discussions ‘and the
concl usi ons reached by me I now proceed to examine the
contention. that the inpugned section 7 of the anending
Act (Vi1 of 1950) is wunconstitutional ’'in that it
i nfringes Subodh Gopal Bose’'s fundanental right to property
guaranteed by article 31. The argument is
6--95 S.C. Indial59.
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that having purchased the entire Touzine at a revenue sale
the respondent Subodh CGopal Bose had under the old section
37 of the Act of 1859, acquired the valuable right to annul
the under-tenures and to eject the under-tenants and
t hat he had actually obtained a decree for ejectnent
but that he had been deprived of those vested rights by the

operation of section 7 of the anending Act whi ch, in
ef fect, gave retrospective operation to the new
secti on- 37. Assum ng t hat the right to annul under-
tenures and to eject under-tenants and the decree for
ejectment come within the term "property", as -used in

article 31(2) as to which | have considerable doubts the
guestion at once arises whether they have been taken
possessi on of or acquired under the inmpugned Act. The Touz

still renmains the property of the respondent Subodh CGopa

Bose. He can realise rents and exercise all acts of
owner ship except that he cannot exercise the right to
annul the under-tenures or eject any under-tenants or
execute the decree he has obtained. But have these |ast
mentioned rights been taken possession of or acquired by
the State within the neaning of article 31(2) 7
There is no doubt that the State has not "acquired" these
rights in the sense | have explained, for there has been no
transfer, by agreenment or by operation of Ilaw, of those
rights from the respondent Subodh Gopal Bose to the State
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or anybody el se. The inpugned | aw has not vest ed t hose
fights in the State or anybody else and does not

aut hori se t he State or anybody else to exercise these
rights. Referring to the position of the sharehol ders
under t he Shol apur Spi nni ng and Weavi ng Conpany
(Enmergency Provision) Act, 1950, Mikherjea J. sai d in
his judgment in Chiranjitlal’s case (supra) at pp. 905-
906 : -

"The State has not usurped t he shar ehol der s’
right to vote or vested it in any other authority. The
State appoints directors of its own choice but that it does,
not in exercise of the shareholders’ right to vote but in
exerci se of the powers vested in it by the inpugned
Act. Thus there has been no di spossessi on '’ of t he

sharehol ders from their right of voting at all. The sane
reasoni ng applies to the other fights of the
667

shar ehol der s spoken - of above, « nanely, their right of
passi ng resol utionsand of presenting wi nding up petitions.
These rights have been restricted undoubtedly and may not be
capabl e of being exercisedto the fullest extent as long as

the nmnagenent by the State continues. Whet her t he
restrictions are such as would bring the case within the
m schief of article 19(1)(f) of the Constitution I will

exam ne presently; 'but 1 have no hesitation in holding that
they do not ampunt to dispossession of the shar ehol ders
fromthese rights in the sense that the rights have been
usur ped by ot her people who are exercising themin place of
the di spl aced sharehol ders. ™

The above reasoning applies nmutatis nmutandis to the case
now before wus. The truth is that these rights ‘have not
been taken possession of or acquired at all in exercise of
the power of emninent donain but have been extingui shed or
destroyed in exercise of the State s police power to
prevent public m schief and anti-social activities referred
to in the objects and reasons appended to the bill ‘which
eventually becane the inpugned llaw. In the prem ses, the
respondent Subodh CGopal Bose has been deprived of hi s
“property", if these rights can be properly SO
descri bed, by authority of law and the case fails wthin
article 31(1) and not within article 31(2) at all

If the impugned section is regarded as inmposing a
restriction on the right of Subodh Gopal Bose to hold
property t hen, for reasons | have nentioned, | hold
such restrictions, in the circumstances of this case, to
be quite reasonabl e and permi ssible wunder article 19
(5). If the inmpugned section operates as an " extingui shnent
of his right to property, treating the right to annul under-
t enures and to eject wunder-tenants and to execute the
decree for ejectnent as property, then, in ny judgment,
these rights of the respondent Subodh CGopal Bose “have not
been taken possession of or acquired by the State within
the nmeaning of article 31(2) but he has been deprived of
his property by authority of |aw under article 31(1) which

calls for no conpensation. In the prem ses, the pl ea
of unconstitutionality cannot prevail and nust be
rejected. |
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woul d, therefore, allow the appeal with costs both here
and in the Hi gh Court.

GHULAM HASAN J.--1 concur with ny Lord the Chief

Justice that the view of the High Court, Calcutta, that
section 7 of the West Bengal Revenue Sal es (West
Bengal Amendment) Act, 1950, is void as abridging the
fundanental rights of the first respondent wunder article
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19(1)(f)and (5) of the Constitution cannot be sustained and
| agree with the order proposed by him

JGANNADHADAS J.--1 have had the advantage of reading the
judgrments of ny Lord the Chief Justice and of ny |earned
brot her Justice S.R Das.

On the assunption that the question raised in this case
is one that arises under article 19(1) (f) and (5) of the
Constitution--that bei ng t he footing on which the
| earned Judges of the Hi gh Court dealt wth the case--I
agree with that portion of the judgment of ny |earned
brother Justice S.R Das which holds that the imnmpugned
section 7 of the Bengal Land-Revenue Sal es (West Benga
Amendnent ) Act, 1950 (West Bengal Act VII of 1950) is
intra vires and for the Treasons stated by him

A larger guestion has, however, been raised as to
whet her this is acase which falls within the scope of
article 19(1) (f) and (5) or article 31 of t he
Constitution. Since, on either view, we are all agreed as
to the final result of this appeal, | have felt rather
reluctant. to go-into thi's larger question. But out of
profound respect for ny Lord the ~Chief Justice and ny
| earned brother Justice S R Das who have dealt with the
matter fully and out of a sense of duty to the Court, |
venture to express ny views briefly.

My Lord the Chief Justice is inclined to the viewthat the
fundanental right declared in article 19(1) (f) has no
reference to concrete property rights but refers only to the
natural rights and freedons inherent in the status ’'of a
citizen. Even so, wth respect, 1 fail to see how the
restrictions on the exercise of those fights referred to in
article 19(5) can be otherwise than wth reference to
concrete property rights. To ne, it
669
appears, that article 19(1) (f), while probably neant to
rel ate to the natural rights of the citizen, conprehends
within its scope also concrete property rights. That, |
believe, 1is howit has been generally understood with out
guestion in various cases these nearly four years in this
Court and in the H gh Courts. At any rate, the restrictions
on the exercise of rights envisaged in 'article 19(5)

appear to relate--normally, if not invariably to concrete
property rights. To construe "article—19(1) (f) and
(5) as not havi ng reference to concrete property

rights and restrictions on them would enabl e t he
| egi sl ature to inpose unreasonable restrictions on the
enj oynent of concrete property (except where such
restrictions can be brought within the scope of article
31(2) by some process of construction). As  at pr esent

advised, | amunable to give ny assent to such a view

Now as regards article 31, | agree that clause (1) cannot be
construed as being either a declaration or- inplied
recognition of t he Aneri can doctri ne of "’'police
power " . The negative |anguage used therein cannot, |
think wth respect, be turned into the grant, express or
inmplied, of a positive power. | need as ny Lord t he

Chief Justice has pointed out in his judgnent, no such
grant of police power is necessary having regard to the

scheme of the Constitution. That schene, as | understand
it, is this. The respective ’'legislatures in t he
country have pl enary powers assi gned to them wth

reference to the various subjects covered by the entries
enunerated in the Lists of the Seventh Schedul e by
virtue of articles 245 to 255. These power s are
subj ect to the limtation wunder article 13 that the
power is not to be so exercised as to infringe t he
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f undanent al rights declared in Part 11 of the
Consti tution. And, t her ef or e, t he | egi sl atures 'can
exercise 'every power--including the police power, ' if

it is necessary to inport that concept--within these
l[imts, in so far as it is not provided for in article 19(2)
to (6) and article 31 (5 (b) (ii) or other specific
provisions in the Constitution, if any. The only problem
thus presented to the Courts is not as to what is the
extent of the police power, 'but as to what is the scope
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and limt of the fundamental right which is alleged to have
been infringed by Ilegislative action. | agree wth nmny
| ear ned brother Justice S.R Das that the Constitution
envisages a large neasure of social control a neans to
achieve the goal set out in the preanble and in the

directive principles enunerated in Part IV. | am also of
the view that the Courts may. not ignore the directive
principles, as having no bearing on the interpretation of
consti tutional pr obl ens, si nce article 31
categorically states that "it shall be the duty of the
State (including the legislature by virtue of the definition
of "State’ in Part |1l made applicable by article 36) to
apply t hese principles in maki ng [ aws" . Wi | e,
t her ef or e, | agree i'n thinking t hat a substantia
neasur e of social control | egi sl ation nay becone
necessary in the fullness of tine, that tony mnd, is no

reason for construing article 31(1) as - inmplying sone
undefined police power, though sucha consideration may

have rel evance iln.the determination of the anbit of a
fundanental right.

On the other hand, | amunable to agree with the view
that article 31(1) has reference only to the power of
Em nent Donmain. | do not dispute that it conprehends wthin
its scope the requirenment of the authority of law, as

di stingui shed from executive fiat for the exercise of
the power of Eminent Domain. But it appears to me that
its scope may well be wider. This really depends on /what is
the exact nmeaning to be assigned to the word "property" as
herein used and on whether "deprivation" contenplated by

article 31 (I) is in substance the same as "t aki ng
possessi on"” or "acquisition" cont enpl at ed in article
31(2). %% Lord the Chief Justice 1is inclined tothe
view that "taking possession” or "acquisition" is “to be
construed as havi ng ref erence to and nmeani ng
"deprivation” or vice versa. Undoubt edly "taki ng
Possessi on” and "acquisition" anmount to "deprivation”

but the converse may not follow in the particular context
in which these words and phrases are wused. (Wth great
respect, I can see no warrant for the const ruction
adopted except the assunption that article 31(1) and
article 31(2) refer to the sane and identical topic of
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eminent domain and that they provide for the different
requi renents thereof, i.e., the requi rement authority
of law under article 31(1) and the requirenents of public
pur pose and conpensation under article 31(2). But it
appears to ne that if in article 31 (2) "acquisition"
and "t aki ng possessi on” were neant to be synonynous
with "deprivation" already used in article 31 (1) there
was no reason to drop the use of the word "deprivation”
in article 31(2) and to use other words and phrases
therein. For instance, article 31(2) my well have run as
fol | ows. "There shall be no deprivation of property,
novable or inmovable, ............ for public pur poses
under any | aw " aut hori sing the sane unl ess t he | aw
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provides ........ " or sonme other such cl ause nay
have been suitably drafted. It appears to ne that whil e
t he framers of the Constitution | aid down t he
requi renment of the authority of law for "deprivation of
property" with a larger connotation, they limted the
requi r enent of paynent of compensati on to what may
reasonably be conmprehended w thin the concepts of
"acqui sition" and "taking possession'. Wth respect, to
read these words and phrases in article 31 (2) as

nmeaning the same thing as "deprivation" wused in article
31 (1) and to make the test of "substantial abridgenent” or

"deprivation” as the sine qua non for paynent of
conpensation under article 31 (2) is to open the door for
introduction of nost, if not all the elements of wde
uncertainty which have gathered round the word "taken"
used in the corresponding context in the Anerican
Constitution, notwi t hstandi ng. caution to the contrary
whi ch my Lord the Chief | Justice has indicated in
his judgrment. | aminclined to think that it is in order
to obviate this that the franers of the Constitution
del i berately avoided the use of the word "deprived" or
"deprivation" in article 31(2).

I am conscious of ‘the principle that a Constitution has
to be liberally construed so as to advance the content of
the right guaranteed by it. But where, as in this case,
there is, what appears, a deliberate choice of the |anguage
used, and where it is not unlikely that having regard to the
goal that the Constitution has
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set to itself in Part IV, certain degree of caution and
restraint may well have been-intended as to the limts of
the right, the intendment of the | anguage used has, in ny
opi nion, to prevail

On the other hand, | amunable to agree with ny ' |earned
brother Justice S.R Das that "acquisition" and "t aki ng
possessi on” in article 31 (2) have to be taken as

necessarily involving transfer  of title or possession. The
words or phrases appear to nme to conprehend all cases  where
t he title or possession is taken out of the  owner and

appropri at ed wi t hout hi s consent- by transfer or
extinction or by some other process,  which in subst ance
amount s to it, the possessi on in this context
meani ng such possession as the nature of the property
adnmits and which the law recognises as possession

Thi s seens to follow fromthe enunmerati on of the classes

of property in article 31 (2) to which it is applicable
and al so by reason of the broader consideration t hat
from the point of view of the owner or possessor whose
title or possession is appropriated, every such act of
appropriation st ands on the same footing. That t he
i dea of transference of title or possession- is not
necessarily to be inplied by article 31 (2) appears to nme to
be also indicated by article 31 (5) (b) (ii), which nore
often than not, would cover cases of destruction of
property. Incidentally, | my nention that | am inclined
to the view, in agreement with ny LOrd the Chief Justice,
that article 31 (5) (b) (ii) is an exception to article 31
(2) and is intended to absolve the need for paynent of

conpensation for "acquisition" or "taking possessi on”
of property for the purposes specified t herein. It,
t her ef ore, seens to inply paynent of conpensati on, i f
such "acquisition" or "taking possession" of property

is for other purposes.
The question then renmains as to what is "property"
contemplated by article 31 (2), apart from the specified
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categories included therein by enuner ati on in" the
' phrase "any interest in, or in any conpany owning, any
conmer ci al or industrial wundertaking."" It is no doubt

true that in a wide sense, property connotes not
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only a concrete thing--corporeal or i ncor por eal - - but
all the bundle of rights which constitute the ownership
thereof and probably al so each individual fight out of that
bundle in relation to such ownership. But in the ’'context
of article 31 (2)--as in the cognate context of article
19 (1)(f)--the connotation of the word is limted by

the acconpanyi ng wor ds "acqui sition” and "taken
possession". Hence out of the general and w de cat egory
falling wi thin t he connot ati on of the wor d
“property", only that which can be the subject
matter of "acquisition" or "taking possession", is t he
"property" whi ch is within the scope of ’Tarticle
31(2). Thi s to ny mnd excludes, for instance, a bare

i ndividual' right, ~out of the bundle of rights which go
to nmke up property as being itself property for purposes
of article 31 (2), wunless such ‘individual right is in
itself recognised by |law as property or as an interest in
property--an easenent, a profits-a-prendre and t he
like--and as capabl e of distinctive acqui sition or
possession. Thus for instance in the case with which we are
concerned in the present appeal, the ri ght to annu
under -t enures cannot in itself be treated as property,
for it is not capable of independent acquisition or
possession. The deprivation of it can only ambunt to a
restriction on the exercise of the rights as regards the
main property itself and hence nust fail under article 19
(1) (f) taken with 19 (5), according to ny  understanding
t her eof .

In rmy view, however, the word "property" as used in
article 31 (1) may have been intended to be wunderstood in
a w der sense and deprivation of any individual right out
of a bundle of rights constituting concrete property
nay be deprivation of “"property" which would require
the authority of law. | amaware of the possible criticism
that in two parts of the sanme article the same word nust be
i ntended to have been used in the sane sense. Wile this is
a normal rule of construction, it <can vyield to the
requi r enent of the cont ext ari sing from the
j uxt aposi tion of other words or phrases. To nmy’ mnd
article 31 (1), though part of an article is inessencel an
i ndependent provision to some extent overlapping with the
requi renents of the | aw
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of Emnent Domamin. It is on a par with article 21. It ~ seemns
to nme to serve a distinct purpose over and above that

relating to the |aw of Enminent Domain, Vviz., that it
relates also to deprivation of property other than that
which may fall wthin the scope of article 31 (2). It

enjoins that such deprivation shall not be brought about
save by authority of |aw.

In view of what | have said above, it follows that the
assunption wth which | have started, viz., that this is a
case falling wunder article 19 (1) (f) and (5) is, in ny
opi ni on, correct.

In the result | agree that the appeal should be all owed
with costs here and in the H gh Court.

Appeal al | owed.
Agent for the appellant: P.K Bose.
Agent for respondent No.1l: R R Biswas.
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