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Vs.
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SMI. SUNDARI BHAGWANDAS KRI PALANI AND OTHERS
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SAIKIA K N (J)
PUNCHHI , M M

Cl TATI ON
1991 SCR (1) 592 1991 SCC (2) 180
JT 1991 (2) 24 1991 SCALE (1)303
ACT:

Bonbay Rents, Hotel and Lodgi ng House Rates (Control )
Act, 1947] Transfer of Property Act, 1882: Ss. 5(4A),
5(11) (bb), 15A/s. 105- Agreenent giving tenporarily for a
fixed period, use of Premises with furniture and fittings on
conpensation for | use and occupation without creating any
interest in the grantee-Wether a |l eave and licence or a
| ease-Licence termnated w.e.f. 10.3.1972-Status of the
occupant thereafter-Wether entitled to Protection as a
deened tenant under s. 15-A ‘lLeave and |icence’ -and ‘Lease’-
Di stinction between.
Constitution of India: Art. 14: S. 91, Maharashtra Co-
operative "Societies Act, 1960-\Wether ultra vires.
Maharashtra Co-operative Societies Act, 1960: 'S. 91-
Eviction of a nom nal nenber by a tenant copartner nenber of
a tenant copartnership Co-operative Housing Society-Wether
a dispute touching ‘business of a society -Wether the
society and tenant co-partner nenber can raise  a dispute
under-Jurisdiction of Co-operative Courts-Wether bared by
s. 28(1) of Bonbay Rents, Hotel and Lodging House rates
(Control) Act, 1947.

HEADNOTE

The second respondent was a tenant copartnership co-
operative Housing Society and father of the first respondent
was its tenant co-partner nenber. By an application  dated
10. 6. 1969 he sought perm ssion of the society to temporarily
induct the appellant into his flat. On the sane “date the
appellant applied to the said Society for its 'nomna
menbership stating that he intended to take the flat for
tenmporary use and occupation, that he would not claim any
right of pernmanent nature and that on receipt of notice he
woul d vacate the flat. By an agreenent of |eave and |icence
dat ed 11. 6. 1969, the father of respondent no. 1
(licensor)gave wuse of the flat with its furniture and
fittings to the appellant (licensee) on Rs. 1,000 per nonth
as conpensation for use and occupation for a period of 11
nonths with a facility of renewal of the agreenment for two
such further periods. The Mnaging Committee of t he
Society, by its Resolution dated 13.6.1969. | granted the
per mi ssion.
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The licensor by letter dated 22.1.1972 purported to
termnate the licence we.f. 10.3.1972, and asked the
appel l ant to vacate the flat, but the latter declined to do
so. On receiving intimation fromthe |licensor, the Society,
by its letter dated 22.2.1972, required the appellant to
vacate the flat and deliver its possession to the |licenser
before the stipulated date, but in vain. |Instead, the
appel l ant on 13.3.1972 applied to the Court of Snmall Causes,
Bonbay for fixation of standard rent of flat.

In April 1972 the licensor and the Society raised a
di spute under s. 91 of the Maharashtra Co- operative
Societies Act, 1960 to recover possession from the
appellant,who in turn filed a suit in the Court of Snal
Causes, Bonbay for declaration that he was tenant of the
flat. He also filed aninterimapplication for stay of the
di spute proceeding till disposal of his application for
fixation of standard rent, which was rejected and his wit
petition against the said order was al so dismssed by the
H gh Court on-7.9.1977.

The ' Co- operative Court, Bonbay dism ssed the dispute
proceedi ng holding that the appellant was a |icensee and not
a tenant but the society was an idle party which acted in
collusion with the licensor to evict the appellant.

On appeal by the licenser and the Society, the
Maharashtra State Co-operative Appellate Court set aside the
order of the Co-operative Court, against which the appell ant
filed a wit petition before the H gh Court contending that
the agreenent, though style as a leave and licence, was a
| ease; that s. 91 of the Maharashtra Co-operative Societies
Act was not attracted and could not have been invoked by the
respondents; and that s. 91 itself was ultra vires Art. 14
of the Constitution to the extent it tried to reach non-
nmenbers of co-operative societies. The H gh Court dism ssed
the wit petition. Hence the present ~appeal by | specia
| eave.

By Maharashtra Act 17 of 1973, 'ss. 5(4A), and 15-A were
introduced in the Bonbay Rents, 'Hotel and Lodging House
Rat es (Control) Act, 1947,to confer the st at us and
protection of a tenant on a licensee, who, on the first day
of Feb. 1973, had a subsisting agreenent and was on that
date in occupation of any prem ses or part thereof, which
was not |less than a room as a licensee.

On the question whether:(1) the agreenent dat ed
11.6.1969 was one of |leave and licence or if lease, and  if
it was so, whether the

594
occupant was entitled to benefit of s. 15-A of the Rent Act;
and (2) the matter was one touching the business of the
society so as to attract s.19 of the Maharashtra co-
operative Societies Act wthin the jurisdiction of Co-
operative Courts.

Di smi ssing the appeal, this Court

HELD: 1.1 By nere use of the word | ease or licence the
correct categorisation of an instrument under |aw cannot - be
affected. Whether a particular grant anmpunts to |ease or a
Iicence, depends on its substance. |If a docunent gi ves
only a right to use the property in a particular way or
under certain ternms while it remains in possession and
control of the owner thereof, it will be a |licence. | f
there is a transfer of interest in law and exclusive
possession is given to the grantee or where the ingredients
of a l|ease are present and the licensee is, according to
law, a tenant, then it is a | ease and he ought to be given
benefit of the Rent Act. [602B- E]

1.2 In determ ni ng whet her the agreenent was a | ease or
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licence, the test of exclusive possession, though of

significance, is not decisive and exclusive possession
itself will not amobunt to creation of interest nor would it
mlitate against the <concept of a licence, i f t he

ci rcunmst ances negative any intention to create a tenancy.
[ 602G E-F]

1.3 The intention of the parties in naking the
agreenment is determ native of the question whether it was a
| ease or licence. The intention has to be gathered fromthe
terns of the agreenent construed in the context of the
surroundi ng, antecedent and consequent circumnstances. The
crucial test would be what the parties intended. |If in fact
it was intended to create an interest in the property it
would be a lease, if it did not, it would be a Iicence
Interest for this purpose nmeans a right to have the
advantage accruing from the premises or a right in the
nature of property in the prenmses but less than title.
[ 603H, 602F-H

2. In the instant case, it is clear fromthe tenor of
the agreenment that the intention of the parties was to
create only a licence and not a lease. Positively it speaks
of a licence for the use of the flat and negatively that the
i censee woul d not-claimany tenancy or subtenancy. What
was given to the licensee was the use of the flat with
furniture, fittings etc., which could not be said to have
created any interest in the flat though in effect the use
continued for a stipulated period of tinme. [602A-C
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Board of Revenue etc. v. A-M- Ansari etc.,[1976] (3)
SCR 661; Tarkeshwar Sio Thakur Jiu v. Dar Dass Dey & Co. &
Os., [1979] 3 SCC 106, relied on; Sohan Lal Naraindas v.
Laxm das, Raghunath Gadit (1971) 1 SCC 276, foll owed.

Antoniades v. Villiers and Anr., [1988] (3) All. ER
1058; N E. Railway v. Hastings, [1900] A.C. 260, Isaac v.
Hotel De Paris, Ltd. [1960] (1) Al E.R 348, Booker .
Pal mer [1942] 2 AIl E.R 674 referred to.

3.1 Section 15A read with s. 5(11)(bb) of the Bonbay
Rents, Hotel and Lodgi ng House Rates (Control) Act, /1947,
makes the tenant one of status rather than of contract.
Intention to create a licence as defined in the Act'if the
other requirements fulfilled, would, therefore, be enough to
confer that status fromthe specified date. Section - 15A
required that the occupant mnmust be in occupation of the
premses as a licensee as defined in s.5(4A) on the first
day of Feb. 1973. |If he be such a licensee, the non-
obstante clause of s.15A(1) gives him the status and
protection of a tenant in spite of there being anything to
the contrary in any other law or in any contract. Even as
against the express terns of the subsisting contract
licence, a person in occupation of any premses ~or/ part
thereof, which is not less than a room as a "licensee,
shall, in view of these provision, be deenmed to have becone
a tenant on the first day of Feb. 1973, and woul d enjoy the
benefits of s. 15A. But if he was not a |icensee under a
subsisting agreenent on the 1st of Feb. 1973, then he did
not get the advantage of the anmendi ng provision of the Rent
Act. [608E-F, 610AB]

3.2 The sine qua non for the applicability of s. 15A of
the Rent Act was that a |licensee nust be in occupation as
on Feb.1, 1973, under a subsisting |icence. A person
continuing in possession after termination, wthdrawal or
revocation of the licence is a trespasser or a person who
has no senblance of any right to continue in occupation of
the prem ses. Such a person by no stretch of inagination
could be called a licensee. [612B-C, 610(C]
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4. The appellant would, otherw se, be included in the
definition of licensee under s. 5(4A) of the Rent Act, but
as he had no subsisting licence, the sane having stood
term nated by notice on 10.3.1972, the licence as defined by
the Rent Act itself would not apply to appellant’s case, and
he was nothing but a rank trespasser not entitled to the
protection of s. 15A of the Rent Act and could not,
therefore, plead the bar of s. 28(1) thereof.[608A, 609A,
612C- D]
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D.H Maniar and Ors. v. Waman Laxman Kudav, [1976] 4
SCC 118, O N. Bhatnagar v. Snt. Rukibai Narsindas & O hers,
[1982] 3 SCR 681, relied on. Chandavarkar Sita Ratna Rao v.
Ashalata S. Guram [1986] 4 SCC 447, referred to.

Hi ndustan Petrol eum Corporation Ltd. & Anr. v. Shyam
Cooperative Housing Society & Os, [1988] 4 SCC 747,
di sti ngui shed.

5./ The mtter ~of eviction of the appellant was a
di spute touching the business of the society as envi saged by
s.91 of the Maharashtra Co-operative Societies Act and the
Co-operative Courts rightly exercised jurisdiction.[611B
613B]

Smt. Krishna Rajpal Bhatia and Ors. v. Mss Leela H
Advani & Ors., [1989] 1 SCC 52, relied on. Deccan Merchants
Cooperative Bank Ltd. v. MS Dalichand Jugraj Jain & Os.,
[1969] 1 SCR 887 referred to.

6. Since the appellant was involved in a dispute
touching the business of the society of which he was a
nom nal nenber, his contention that's. 91 of the Mharashtra
Co-operative Societies Act tothe extent it-tries to reach
persons who are not nmenbers is ultra vires Art. 14 of the
Constitution, was not tenable. [613C- D]

JUDGVENT:

ClVIL APPELLATE JURI SDICTI ON: Givil Appeal No. 2846 of
1989.

From the Judgnent and Order dated 24.4.1989 of the
Bonbay Hi gh Court in WP.No. 4118 of 1986.

H. S GQuru Raja Rao, S. Markandeya and Ms. C.
Mar kandeya, for the Appellant.

L.A Kriplani and S.K Jain for the Respondents.

The Judgrment of the Court was delivered by

K.N.  SAIKIA J. This appeal by special leave is  from
the Judgment and Order of the High Court of Bonbay dated
24.4.1989 in Wit Petition No. 4118 of 1986 dismi'ssing the
petition.

The second respondent Shyam Cooperative Housi ng Soci ety
Ltd. was a tenant co-partnership cooperative society (for
short, ‘the
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Society’) and Panjumal H. Advani |late father of the ‘first
respondent (for short, ‘Advani’) was its tenant co-partner
nmenber. By an application dated 10.6.1969, Advani obtained
per m ssi on of the Society to induct t he appel | ant
temporarily into his flat and accordingly, the appellant
took on rent from Advani flat No. 24, Block No. 1,second
floor, Nanik N was, situate at Bhul abhai Desai Road, Bonbay
(for short, ‘the flat’) on a nonthly rent of Rs. 1,000
(Rupees one thousand) on 10.6.1969. On the same date the
appel l ant, under the Society's rules, applied for its
nom nal nenbership stating, inter alia, that he intended to
take the flat for tenmporary use and occupation; that he
woul d not claimany right of permanent nature; and that he
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woul d vacate the flat on receipt of notice thereof. By an
agreenment of | eave and |icence dated 11.6.1969 entered into
between the appellant and Advani, the appellant t ook
exclusive possession of the flat. The agreenent was for a
period of 11 nonths and was renewable for 2 further periods
of 11 nmonths each. Vide Resolution No. 208 dated 13.6.1969,
the Managi ng Conmittee of the Society grant ed the
per m ssi on.

By letter dated 22.1.1972 Advani purported to term nate
the licence with effect from 10.3.1972 and asked the
appel lant to vacate the flat and the appellant having not
acceded to the request, Advani informed the Society, which
vide letter dated 22.2.1972 required the appellant to vacate
the flat and to deliver possession thereof to Advani on or
before the 10th March, 1972. The appellant instead of
vacating the flat filed an-application in the Court of Snal
Causes, Bonbay on13.3.1972 for fixation of its standard
rent. In April 1972, Advani \and the Society raised a
di spute under section 91 of the Mharashtra Cooperative
Societies Act to recover possession fromthe appellant who
inturn filed declaratory suit No. 989/5305 of 1972 in the
Court of Small Causes, Bombay on 10.11.1972 seeking a
declaration that he was the tenant of the flat, wth an
interim application for stay of the proceeding till the
di sposal of his application for fixation of standard rent;
but that application was rejected and - the appellant was
t hereafter unsuccessful in the H'gh Court which was
dism ssed on 7.9.1977. The | earned Judge of the IInd
Cooperative Court,  Geater Bonmbay by his Judgnent dated
6.3.1985 dism ssed the suit holding that the appellant was a
licensee and not a tenant, but the Society was an idle party
and had acted in collusion with Advani to vacate the
appel | ant .

Advani and Soci ety appealed therefrom to t he
Maharashtra State Cooperative Appellate Court, Bonbay in
Appeal No. 397 of 1985 which was allowed and the inpugned
Judgnment of the Ilnd
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Cooperative Court was set aside on 31.7.1986.

The appellant inpugned the appellate order in Wit
petition No. 4118 of 1986 in the H gh Court of Judicature at
Bonbay, contending, inter alia, that the agreenent between
the appellant and Advani, though styled as a |eave and
licence, was a |lease; that section 91 of the Miharashtra
Cooperative Societies Act, 1960 was not attracted and could
not have been invoked by Advani and the Society; and that
section 91 itself was ultra vires the Article 14 of the
Constitution of |India to the extent it tried to reach
persons who were not nenbers of cooperative societies.

The High Court, while disnmssing the wit petition,
inter alia, held that the agreenent was of tenporary nature
and no interest in the flat having been created in favour of
the appellant, even though he had exclusive possession, it
could not have been a lease; that the alleged collusion
bet ween Advani and the Society to evict the appellant was
based on conjectures and could not take the matter out of
the purview of section 91 of the Cooperative Societies Act
whi ch was not ultra vires.

M. S S. Q@iruraja Rao, the learned counsel for the

appel l ant submits, inter alia, that the agreenment dated
11. 6. 1969 between Advani and the appellant was one of | ease
with all its ingredients and not one of |eave and |icence;

that the agreenment having been a | ease the cooperative Court
had no jurisdiction in respect thereof and it was the G vi
Court envisaged under the Bonbay Rents, Hotel and Lodging




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 16

House Rates (Control) Act, 1947 that woul d have jurisdiction
in the matter; and that even assuming that the Cooperative
Court had jurisdiction in respect of a |leave and licence
created under the provisions of the Act, that Court would
not have jurisdiction in this natter, the appellant being
only a nomnal nmenber and not a tenant nmenber of the
Soci ety.

M. L.A Kripalani, the Ilearned counsel for t he
respondents, submits that the agreenent was one of |eave and
licence and not of |lease; that in the matter of the
agreement the Cooperative Court alone has jurisdiction and
no other court; and that being a nominal menber of the
Society in view of his application for such a nenbership the
appel l ant woul d cone within the jurisdiction of t he
Cooperative Court.

The first question to be decided in this appeal
therefore, is

599
whet her the agreenent dated 11.6.1969 was one of |ease or of
| eave and licence.

In the agreenent dated 11.6.1969 the Party of the First
part has been called the ‘licensor’ and the Party of the
Second part has been-called the ‘licensees’. The Iicensor
is stated to be a‘'shareholder and nenber of the Society.
Its recital s said:

"AND WHEREAS t he Licensor is the absolute owner of
the said flat and whereas the party of the Second
part has approached the Party of the First part to
all ow themthe use of the said flat with, fittings,
fixtures and furniture lying therein.

AND WHEREAS the Party of the First part has agreed
to allow the party of the Second part to use the
said flat along with fittings, furniture, ‘fixtures

etc.
The following were the relevant terns of the agreenent:
"1. The ‘licensor’ has given the use of his flat

No.24, 2nd floor, Nanik N was, Block /No. 1,
Bhul abhai Desai Road on Leave and Licence basis.

2. The licence in the initial stage is for the
period of 11 nonths to be renewed by another period
of 11 nonths and a second option of 11 nonths al so,
to nmake up the period of 33 nonths.

3. The Licensees shall pay conmpensation of Rs:
1,000 (Rupees one thousand only) per nmonth to the
‘licensor’ the wuse of the said flat along wth
fittings, fixtures and furniture lying therein nore
fully described in the schedul e herewith attached,;
This conpensati on payable by the said | ‘Licensees’

to the said ‘Licensor’ shall include all/ the
charges and taxes leviable either by the /Shyam
Cooperative Housing Society Ltd., Bonbay -26 or by
the Bonbay Minicipal Corporation or by any | |oca

or State authorities except the changes which are
speci al ly menti oned hereunder

XXX XXX XXX XXX XXX XXX XXX XXX XXX

XXX XXX XXX XXX XXX XXX XXX XXX XXX
600

9. It is agreed by this agreement that only

‘ Li censee’ is intended to be given to t he

‘Licensees’ to use the flat and fixtures, fittings,

furniture etc. nmore fully described in t he

schedul e attached herewith and the ‘Licensees’ wll
at no tine claimtenancy or sub-tenancy of the
premn ses. The premises are in Nani k Niwas, Bl ock
No.1l, Second Floor, Flat No.24, of the Shyam
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Cooperative Housing Society Ltd., and the rules
regul ati ons and bye-laws of the said Society do not
permt any tenancy or sub-tenancy being created in
respect of the prem ses.

XXX XXX XXX XXX XXX XXX XXX
XXX XXX XXX XXX XXX XXX XXX

22. That the ‘Licensee’ will not surrender their
rights wunder this agreement in favour of anyone
el se except the ‘Licensors’. That the ‘Licensees’
shall observe all rules, regulations, and by-Ilaws

of the Shyam Cooperative Society as nom nal menbers

during the period of this |licence.
From the above recitals and the termse and conditions
there is no doubt that ex facie it is one of |eave and

licence for wuse of the flat and fixtures, fittings,
furniture etc. and that the licensee would at no tinme claim
tenancy or sub-tenancy in respect of the flat. There is

al so no  doubt~ that” in his application for nom na
menber ship, the appellant stated that he intended to take
the flat for tenmporary use and occupati on and that he would
not claimany right of permanent nature. |In the Managing
Committee Resolution No.208 dated 13.6.1969, the appellant
was admitted as a nom nal nmenber of the Society and was
permtted to tenporarily occupy the flat. Thus, there
appears to be no room for contending, contrary to the terms
of the agreenent, that the agreement was a |lease and the
appel l ant was a tenant of Advani, as such the Bonbay Rents,
Hot el and Lodgiing House Rates Control Act , 1947,
herei nafter referred to as ‘the Rent Act’, was applicable
to him
However, relying on Antoniades v. Villiers —and Anr.

reported in 1988 (3) All E.R 1058, it is submtted for the
appel | ant that he havi ng been gi ven excl usive possession of
the flat for a tine, the agreenent nust be construed @ as a

lease and himas a tenant. In'that ~case the respondent
let a flat to the appellants, a young unnmarried  couple,
under separate but identical agreenents terned ‘licenses’,

whi ch were executed contenporaneously and stipulated with
reiterated enphasis that the appellants were not to have
excl usi ve possession. In particular
601

by cl ause 16, that agreement stated that the licensor shal
be entitled at any time to use the roons together with the
licensee and permt other persons to use all of the roons
together with the licensee and further stated that the rea
intention of the parties in all the circunstances was to
create a licence which did not cone under the Rent Acts.
The rental payable was 87 pounds per nonth by each occupant
and the agreenments were determ nable by one nonth’s notice
by either party. The respondent never attenpted to use any
of the roons or authorised any other persons to . -use the
r oons. In July 1986 the respondent gave the appellants a
notice to quit and applied to the court for an order for
possession, but his claimwas disnssed on the ground  that
the appellants were tenants who were entitled to the
protection of the Rent Acts. The respondent appealed to the
Court of Appeal, which allowed his appeal. The appellants
having appealed to the House of Lords it was held that the
agreements were interdependent on one another and were
therefore to be read together as constituting one single
transacti on. Since it was the intention of the two
appel l ants to occupy the flat as nan and wi fe and since that
intention was known to the respondent, the true nature of
the arrangenment was to create a joint tenancy and the
purported retention by the respondent of the right to share
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the occupation of the snall flat with the appellants or to
i ntroduce an indefinite nunber of third parties to do so was
clearly a pretence to deprive them of the protection of the

Rent Acts. It followed that the agreenments created a |joint
tenancy and not a licence, and the appeal would therefore be
allowed. It may be noted that in the above case there was

no obligation of or relation to any cooperative society and
| aws governi ng nenbers thereof, whereas in the instant case
adnmttedly Advanai was a tenant co-partner nmenber of the
Society and the appellant by virtue of the agreement of
licence was also adnmitted to nom nal nenbership accepting
his statenent in his application. Wiile interpreting the
agreenment we have also to see what transpired before and
after the agreenment. Ex praecedentibus et consequentibus
optima bit interpretation. The best interpretation is made
from the context. "It is-a true rule of construction that
the sense and neaning of the parties in any particular part
of an instrument may be collected ex antecedentibus et
consequenti bus; every part of it nay be brought into action
in order to collect from the whole one wuniform and
consi stent sense, if that may be done." As was said in NE.
Rai | way v. Hastings, [1900] A-C. 260(267):
"The deed nust be read as a whole in order to
ascertain the true neaning of its several clauses,
and the’ words of each clause should be so
interpreted as to bring theminto
602
harmony with the other provisions of the deed if
that interpretation does no viol ence to the nmeaning
of which they are naturally susceptible.

In the agreenent the intention to create a licence is
clear. Positively it speaks of a licence for the use of the
flat and negatively that the |icensee would not «claim any
tenancy or sub-tenancy. That the-intention of the parties
was to create only a licence and not a |l ease is clear from
the tenor of the agreenment. True, by nmere use of the word
| ease or licence the correct categorisation of an instrunent
under law cannot be affected. Wiat was given to the
licensee was to use of the flat with furniture, fittings
etc., which could not be said to have created any interest
in the flat though in effect the wuse continued for “a
sti pul at ed period of tinme. It is true, wher e the
ingredients of a |lease are present and the licensee is
according to law, a tenant, he ought to be given the benefit
of the Rent Act.

As was held in Board of Revenue etc. v. A M~ Ansari
etc., AR 1976 SC 1813: 1976 (3) SCR 661, it is the
substance of the agreement between the parties which is a
deci sive consideration on the question whether a particular
grant anmounts to a |lease or a licence. In Tarkeshwar Sio
Thakur Jiu v. Dar Dass Dey & Co. & Os., AR 1979.SC 1669:
(1979) 3 SCC 106, the docunent though nanmed as |icence was
construed as a lease. |If a docunent gives only a right to
use the property in a particular way or under certain terns
while it remains in possession and control of the owner
thereof it wll be alicence. If thereis a transfer of
interest in |law and exclusive possession is given to the
grantee then it is a |ease. Thus, exclusive possession by
itself wll not anpbunt to creation of interest. Excl usi ve
possession by itself would not mlitate against the concept
of alicence, if the circunstances negative any intention to
create a tenancy.

Foll owi ng Sohan Lal Naraindas v. Laxmidas Raghunath
Gadit, [1971] 1 SCC 276, we reiterate that the intention of
the parties to an agreement has to be gathered from the
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terns of the agreenment construed in the context of the
surroundi ng, antecedent and consequent circunstances. The
crucial test would be what the parties intended. |If infact
it was intended to create an interest in the property, it
would be a lease, if it did not, it would be a licence. In
determ ning whether the agreenent was a |l ease or ||icence,
the test of exclusive possession, though of significance, is
not decisive. Interest for this purpose neans a right to
have t he advantage accruing fromthe premses or a right in
the nature of property in the prem ses but less than title.
603

Lease has been defined in section 105 of the Transfer
of Property Act as under:

"A |ease of imovable property is a transfer of a
right to enjoy such property, nade for a certain
time, express or inplied, or in perpetuity, in
consi deration of a price paid or prom sed, or of
money, -a share of crops, service or any other thing
of value, to be rendered periodically or on
specified occasions to the transferor by t he
transferee, who accepts the transfer on such
terms. "

The essential elenments of a | ease are:
the parties
the subject matter, or inmmovabl e property
the dem se, or partial transfer
the term or period
the consideration, or rent.

The relationship of Ilessor ~and lessee is one of
contract. |In Bacon s Abridgenment, a |lease is defined as "a
contract between the lessor and the |essee for t he
possessi on and profits of land, etc., on the one side and
reconpense by rent or other consideration on the other."
Hence it has been held that "a mere demand for rent is not
sufficient to create the rel ationship of |andlord and tenant
which is a matter of contract assented to by both parties.”
When the agreement vests in the |lessee a right of possession
for a certain tine it operates as a conveyance or  transfer
and is a lease. The section defines a |lease as~ a partia
transfer, i.e., a transfer of a right of enjoynment” for a
certain tinme.

This Court has held that a renewal —of a lease is
really grant of a fresh | ease though it is called a renewa
because it postul ates the existence of a prior |ease. Were
the initial termwas, say one year, it could not co-exist
with a renewal of that very lease within one year. ~Renewa
could take place only on the expiry of the initial |Iease,
and not before.

The intention of the parties in naking the agreenent is
determ native of the question whether it was a |l|ease or
i cence. In Hal sbury’s Laws of England, 4th Edn. “Vol. 27,
at paragraph 6, on Ceneral Principles

agkwNE
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for determ ning whet her agreenent creates |ease or a licence
we read:

"“In determ ning whether an agreenent creates
between the parties the relationship of landlord

and tenant or nmerely that of licensor and |icensee
the decisive considerations is the intention of the
parties. The parties to an agreenent cannot,
however, turn a lease into a licence nerely by
stating that the docunment is to be deenmed a licence
or descri bi ng it as such. The parties

relati onship is det er ni ned by law on a

consi derati on of all relevant provisions of the
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agreenent; and an agreenment |abelled by the parties
toit as a ‘licence’ will still be held to create a
t enancy if the substance of t he agr eenent
conflicts wth that label. Sinilarly, the use of
operative words (‘let’, ‘lessor’ etc.) which are
appropriate to a lease wll not prevent the

agreement fromconferring only a licence if from
the whol e docunent it appears that it was intended
nmerely to confer a licence. Primarily the court is
concerned to see whether the parties to t he
agreement intend to create an arrangement persona
inits nature or not, so that the assignability of
the grantee’s interest, the nature of the land and
the grantor’s capacity to grant a |lease will all be
rel evant considerations in assessing what is the
nature of the interest created by the transaction
In the absence of any formal docunent the parties’
intention nust be inferred fromthe circunstances
and the parties’ conduct."
It ‘has been submitted for the appellant that the very
fact of exclusive possession of the flat being given to the
appel l ant was sufficient to make him | essee and Advani his

| andl or d. W do not agree with the submission in an
unqualified form There have been cases where exclusive
possessi on has been given outside the Rent Act. In |Isaac

v. Hotel De Paris, Ltd., [1960] (1) Al E R 348, the
respondent conpany owning the hotel de Paris where the
| essees of another \ building called the P.Hotel, it was held
that the respondent. conpany were entitled to an order for
possessi on because the relationships between the parties
was not that of |andlord and tenant but ~of Ilicensor and
i censee, even though there was exclusive possession by the
appel l ant and t he acceptance of the anpbunt of the ‘rent by
the respondent company, the circunstances and the conduct of
the parties showing that all that was intended was that the
appel l ant should have a personal privilege of running a
ni ght bar at the P.Hotel with no interest
605

in the land at all, and this privilege cane to an end wth
the notice of My, 1956 and that  after the notice the
appel l ant remai ned in occupation at sufferance, and, in the
circunstances, the acceptance of rent by the respondent
conpany did not waive their right to i mediate possession
It was observed that there were many cases in the books
where exclusive possession had been given of premses
outside the Rent Restriction Acts and yet there had been
held to be no tenancy. Lord Denning quoted from Booker
v.Pal ner, [1942] 2 Al EER 674 (677):

"There is one golden rule which is of very genera

application, nanely, that the | aw does not" inpute

intention to enter into legal relationship where

the circumstances and the conduct of the ‘parties

negative any intention of the kind.

The foll owi ng passaged was al so cited with approval:

"1t is clear from the authorities that t he

i ntention of the parties is t he par anmount

consideration and while the fact of exclusive

possession together with the paynment of rent is of

the first inportance, the circunstances in which

excl usi ve possession has been given and the

character in which noney paid as rent has been

received are also matters to be considered."

On the question of nature and effect of the grant of

excl usive possession in paragraph 7 of Halsbury’s Laws of
Engl and, 4th Edn., Vol.27, we read:
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"The fact that the agreenment grants a right of
exclusive possessionis not in itself conclusive
evi dence of the existence of a tenancy, but it is a
consi deration of the first inportance, although of
| esser significance than the intention of the
parties.
In deciding whether a grantee is entitled to
exclusive posession regard nust be had to the
substance of the agreenent. |In order to give
exclusive possession there need not be express
words to that effect; it is sufficient if the
nature of the acts to be done by the grantee
requires that he should have exclusive possession
However, the grant of an exclusive right to a
benefit can beinferred only from | anguage
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which is clear and explicit. If an exclusive
ri ght of possession  is subject to certain
reservations or to a restriction of the purposes
for whi ch the prem ses my be used, t he
reservations or restriction will not necessarily
prevent the grant operating as a |ease.”

We may now exami ne the position of the appellant under
the Rent Act. The ‘Rent ‘Act has not defined a ‘I ease’. As
defined in section 5(11) ‘tenant’ neans any person by whom
or on whose account' rent is payable for any prem ses and
i ncl udes-

(a) such sub-tenants and ot her persons as have derived
title under a tenant before the 1st day of February,

1973;

(aa) any person to whominterest in premses has been
assigned or transferred as permtted or ~deened to be
permtted, under section 15;

(b) any person remining, after the determnation of
the | ease, in possession, with or without the assent of the
landl ord, of the prem ses leasedto such person or his
predecessor who has derived title before the 1st / day of
February, 1973;

(bb) such licensees as are deened to be tenants for the
purpose of this Act by section 15A;

(c) XXX XXX XXX XXX XXX XXX"

Thus the above sub-section (bb) read with section 15A of the
Rent Act nmakes the ‘tenant’ one of status and not of
contract. the licensee has been conferred the status of a
tenat. This remnds us of what Sir Henry Mine observed in
Anci ent  Law. "The movenent of progressive societies had
been fromstatus to contract". But Lord Simmonds pointed
out in Johnson v. Merston, [1978] 8 All E.R 37, that since
the days of Maine, the nmovenent of the progressive societies
in various fields, has been al nost the reverse, that s,
fromcontract to status. Wth acute dearth of acconmodation
and dire need for it people may agree to a pretence or
unr easonabl e term from whi ch | aw al one can protect them and
render justice to the parties.

As defined in the section 5(4A) of the Rent Act
‘licensee’, in respect of any prenises or any part thereof
nmeans:

607
"The person who is in occupation of the prem ses or
such part as the case may be under a subsisting
agreenment for licence given for a licence fee or
charge; and includes any person in such occupation
of any premses or part thereof in a building
vesting in or leased to a co-operative housing
society registered or deemed to be registered
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under the Maharashtra Cooperative Societies Act,
1960; but does not include a paying guest, a nenber
of a famly residing together, a person in the
service or enploynent of the licensor, or a person
conducting a running business belonging to the
licensor or a person having any accommodation for
rendering or carrying on nedical or para-nedica
services or activities in or near a nursing hone,
hospital or sanatorium or a person having any

accommodation in a hotel, lodging house, hostel,
guest house, club, nursing hone, sanat ori um
dharanmshal a, home for w dows, orphans or |ike
prem ses, marriage or public hall or like
prem ses, or in a place of anmusenent or
entertainment ~or like institution, or in any

prem ses belonging to or held by an enpl oyee or his
spouse who on account of the exigencies of service
or provision-of a residence attached to his or her
post ~or office is tenporarily not occupying the
prem ses, provided that he or she charges |I|icence
fee or charge for such premses of the enployee or
spouse not exceeding the standard rent and
permitted increases for such premses, and any
addi tional ~ sum for services supplied wth such
prem ses, / or person having accomopbdation in any
prem ses or /part thereof for conducting a canteen

creche, di spensary or other _services as anenities

by any ‘undertaking or ~institution; and t he
expressions ‘licence’ ,  ‘licensor’ and ‘prem ses

given on licence’ shall be construed accordingly."
The above definition is conprehensive one. A licence
is a power or authority to do sone act which, w thout such
authority, could not lawfully be done. In-the context of an
i movabl e property a licence is an authority to do ' an act
whi ch woul d otherw se be a trespass. It passes no interest,

and does not anount to a demise, nor does it give the
Iicensee an exclusive right to the use of the property. The
definition in the Rent Act includes any person in occupation
under a subsisting agreenment for licence given for a l'icence
fee or charge of any prenises or part thereof in a building
vesting in or lease to a cooperative housing society
regi stered or deenmed to be registered under the

608
Mahar ashtra Cooperative Societies Act, 1960. The appellant
woul d, otherwi se, be included within this definition. But

he has no subsisting |icence, the sane having been cancell ed
on 10.3.72.
Section 15A of the Rent Act which was inserted by
Maharashtra Act 17 of 1973 provi des:
"Certain |licensee in occupation on 1st February
1973 to becone tenants.
(1) Notwi thstandi ng anyt hing contai ned el sewhere in
this Act or anything contrary in any other law for
the time being in force, or in any contract, where
any person is on the 1st day of February 1973 in
occupation of any prenises, or any part thereof

which is not less than a room as a |icensee he
shall on that date be deened to have becone, for
the purposes of this Act, the tenant of the
landlord, in respect of the premses or part
thereof, in his occupation

(2) The provisions of sub-section (1) shall not

affect in any nanner the operation of sub-section
(1) of section 15 after the date aforesaid.”
Thus, section 15A read with section 5(11) (bb) of the
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Rent Act makes the tenant one of status rather than of

contract. Intention to create a licence as defined in that
Act if the other requirenments fulfilled would, therefore, be
enough to confer that status fromthe specified date. The

above provisions applies to person in occupation of any
prem ses or part thereof which is not less than a room as a
licensee he shall on the date be deened to have becone a
tenant on the first day of February 1973. The licence of
the appellant was cancel l ed on 10. 3. 72. Again, in the
i nstant agreenent what has been given is only the use of the
flat and the furnitures and fittings.
‘Licence’ had earlier been defined in section 52 of

the Indian Easenments Act, 1882:

"Where one person grants to another, or to a

definite nunmber of other persons, a right to do, or

continue to do, in or upon the inmmovable property

of the _grantor, sonething which would, in the

absence  of such right, be unlawful and such right

does not amount to an easement or

609
an interest in the property, the right is called a
i cense. "
In view of |Iicence of the appellant having been
cancelled on 10.3.72, licence as defined by the Rent Act

itself, would not apply, to the appellant’s case. He would,
therefore, not be protected under s. 15A of the Rent Act.

The | earned counsel for the appellant submits that due
to scarcity of accommopdation, the appellant had to accept
the ternms that he would not, by virtue of the agreenent of
| eave and |icence, claimany right of tenancy or sub tenancy
and that should not be a bar to his being giventhe benefit
under the Rent Act. However, considering the facts and
circunstances of this case we are notinclined to hold that
the appell ant shoul d not be bound by the expressed intention
in the agreemnent.

In Chandavarkar Sita Ratna Rao v. Ashalata S. Guram
[1986] 4 SCC 447, this Court  held that Ilicence was a
privilege and not an interest in property. A tenant, / whose
interest in the tenancy is determined for any reason but who
is protected by the statute, was entitled to create a

licence in favour of another person until a -decree  of
eviction has been passed against him A statutory tenant
was in the same position as a contractual tenant until —a
decree for eviction is passed against himand the rights  of
contractual tenant including the right to. create licence
even if he was transferor of an interest which was - not in
fact the transfer of interest. |If the licence “have been

created before February 1, 1973, the licensee nust, by the
express ternms of section 15A of the Rent Act be deened to be
a tenant and he shoul d, subject to provisions of the said
Act be deenmed tenant of the landlord on the terns and
conditions of the agreement consistent with the provisions
of the Act. At paragraph 58 of the report it was observed
that there was no reason and there was nothing in the Rent
Act or the Statenent of Objects and Reasons to i ndicate
that restricted neaning to the expression "licence" should
be given. As the anended section said that whoever was in
possession as a |icensee should be deened to have becone for
the purpose of the Act the tenant of the |andlord and there
was no warrant to restrict the ordinary nmeaning of that
expr essi on. If the restricted neaning was given then the
apparent scheme or the purpose for introduction of the
amendnment woul d be defeated at least to a | arge section of
licensees who were contenplated to be protected, as the
objects of the Act sought to do.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 14 of 16

The Rent Act was anmended by Maharashtra Act 17 of 1973.

By

610

the Amending Act section 5(4A) and section 15A were
introduced in the parent Act to confer on the |licensee, who
had a subsisting agreenent of February 1, 1973 the status
and protection of a tenant under the Rent Act. Section 15A
required that the occupant must be in occupation of the
premi ses as a licensee as defined in section 5(4A) on the
1st of February, 1973. |If he be such a licensee, the non-
obstinate clause of section 15A (1) gives himthe status and
protection of a tenant in spite of there being anything to
the contrary in any other law or in any contract. |In other
words, even as agai nst the express ternms of the subsisting
contract of licence,thelicensee would enjoy the benefits of
section 15A But if he was not a licensee under a
subsi sting agreenent on'the 1st of February, 1973, then he
did not get the advantage of the anending provision of the
Rent Act. A person-continuing in possession of the prenises
after termination, wthdrawal or revocation of the 1licence
continued to occupy it asa trespasser or as a person who
has no senbl ance of any right to continue in occupation of
the prem ses. Such -a person by no stretch of inagination
could be called alicensee. In D.H Mniar and Os. v.
Waman Laxman Kudav, [1976] 4 SCC 118, this position was nmade
cl ear. The appellant in the instant = case was not in
possession as a | |licensee on 1st of ~ February, 1973, the
licence having been terminated prior to that  date. Thi s
t akes us to the next question, namely, = whether t he
Cooperative Court had jurisdiction over the matter

Section 91(1) of the Maharashtra Cooperative Societies
Act which deals with disputes, provides:

"(1) Notwithstanding anything contained in any
other law for the tine being in force any | dispute
t ouchi ng the constitution,~ elections of t he
commttee or its officers other than the elections
of committees of the specified societies including
its of ficers, conduct - of gener al neeti ngs,
managenent of business of a society shall be
referred by any of the parties to the dispute, or
by a federal society to which the society .is
affiliated or by a creditor of the society, to a
cooperative Court if both the parties thereto are
one or other of the follow ng: -
(a) a society its conmittee, any -~ past  comittee,
any past or present officer, any past or - present
agent, any past or present servant or nom nee, heir
or |legal representative of any deceased officer
deceased agent or deceased servant of the society,
or the Liquidator of the society;
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(b) a nmenber, past menber or a person clainng
through a nmenber, past nmenber or a deceased ' nenber
of a society, or a society which is a nenber of the
society or a person who clains to be a nenber  of
the society.
XXX XXX XXX XXX XXX XXX

Under the above provision the matter of eviction of the
appel lant by the tenant co-partner nmenber of the society
can be said to be touching the business of the society.

In Deccan Merchants Cooperative Bank Ltd. v. Ms
Dal i chand Jugraj Jain & O's., [1969] (1) SCR 887, it has
been held that the word "business" in the expression
‘touching the business of a society’ in section 91 (1) does
not mean affairs of the society. 1t has been used here in a
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narrower sense and neans the actual trading or commercial or
other simlar business activity of the society which the
society is authorised to enter into under the Act and the
Rules and its bye-laws. It was, however, held that section
91 of the Maharashtra Cooperative Societies Act did not
affect the provisions of section 26 of the Bonbay Rents,
Hotel & Lodging House Rates Control Act, 1947. Al t hough
bot h these provisions start by excl udi ng "anyt hi ng
contained in any other law', two Acts could be harnonized
best by holding that in matters covered by the Rent Act, its
provisions rather than the provisions of the Mharashtra
Cooperative Societies Act, should apply. The latter Act was
passed in the main, to shorten litigation, |lessen its cost
and to provide a sumary procedure for the determ nation of
the disputes relating to i nternal nanagenent of the society.
But under the Rent Act a different social objective was
intended to be achieved and ~for achieving that socia
objective it was necessary that the dispute between the
| andl ord ‘and the tenant should be dealt with by the courts
set up under the Rent Act and in accordance with the specia
provisions_ of that Act and this social objective did not
i mpi nge on the objective ~underlying the Mahar ashtr a
Cooperative Societies Act.

In O N. Bhat nagar v. Sm. Rukibai Narsindas & Os.,
[1982] 3 SCR 681, which was al so case of Shyam Cooperative
Housing Society Limted, it was held that the claimof the
soci ety together with such nenmber for ejectnent of a person
who was permitted to occupy having beconme a nom nal rmenber
t hereof, upon revocation of |icence was a dispute falling
wi t hin the purview of section 1 of the Mahar asht ra
Cooperative Societies Act, 1960 and that the  proceeding
under section 91(1) of the Maharashtra Cooperative Societies
Act, 1960 were
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not barred by the provisions of section 28 of the Bonbay
Rents, Hotel and Lodgi ng House Rates Control Act, 1947. The
two Acts, could be best harnpbnized by holding that the
matters covered by the Rent Acts, its provisions, rather
than the provisions of the Cooperative Societies Act /should
apply. But where the parties admittedly did not stand in
the jural relationship of landlord and tenant, ~as their
di spute woul d be governed by section 91(1) of the Societies
Act and that the appellant by virtue of his being a noni nal
nmenber, acquired a right to occupy the flat as a licensee,
but his rights were inchoate,. |In the facts of the instant
case upon the terms of sections 5(4A) and 15A of the Rent
Act, it is clear that the appellant was not entitled to the

protection of section 15A. The sine qua non for. the
applicability of s. 15A of the Rent Act was that a |I|icensee
nust be in occupation as on February 1, 1973 under a
subsisting licence. It is not disputed that the “appellant

did not answer that description since the agreenent of |eave
and licence in his favour admttedly stood term nated by the
noti ce of the respondent No. 1 on 10.3.1972. That being so,
the appell ant was nothing but a rank trespasser and was not
entitled to the protection of section 15A of the Rent Act
and could not, therefore, plead the bar of section 28(1)
t her eof .

In H ndustan Petrol eum Corporation Ltd. & Anr. v. Shyam
Cooperative Housing Society & Ors., [1988] 4 SCC 747, at
paragraph 14 it was held under the facts of that case that
the petitioner H ndustan Petroleum Corporation Ltd. was
clearly protected under section 15A of the Rent Act and in
that view of the matter the jurisdiction of the Registrar
under Section 91(1) of the Cooperative Societies Act would
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be as laid down in O N Bhatnagar’'s case (supra). The
proceedings initiated wunder section 91 were accordingly
guashed. This case is, therefore, distinguishable on facts.

Following Bhatnagar’'s case in Snt. Krishna Rajpa
Bhatia and Ors. v. Mss Leela H Advani & O's., [1989] 1 SCC
52, where a tenant co-partner nmenber of a registered co-
partnership type cooperative housing society i nducti ng
another person into her flat for a termof eleven nonths
subject to renewal of the termfromtime to tine after
obtaining society’'s permssion and after the person SO
i nducted becoming a nom nal menber of the society and the
agreement between the parties enbodied in wusual standard
form of leave and licence, it was held that the tenant co-
partner nmenber only created a |icence and not a | ease and
that the Mharashtra Cooperative Societies Act, 1960 was
appl i cabl e. There also the nominal nenbership of the
soci ety was obtained in terns of the society' s bye-laws and
the |icence was
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terminated by notice after expiry of the term but the
occupant ~was - not vacating. C-aimnade by the co-partner
under section 91 of the Maharashtra Cooperative Societies
Act, 1960 for ejectment ~of the occupant was held to
constitute a ‘dispute touching the business of a society’
within the neaning of section 91 and hence the Registrar’s
jurisdiction to entertain the claimwas held not to have
been barred under section 28 of the Rent Act.

Applying the law |laid down in the above decisions we
are of the view that the instant dispute is one envisaged in
section 91 of the Maharashtra Cooperative Societies Act and
the Cooperative Courts rightly exercised jurisdiction

The next question, nanely, section 91 is ultra vires
the Article 14 of the Constitution of India to the extent
it tries to reach persons who are not nenbers ' i's not
tenabl e, inasnmuch as the appellant is involved in a dispute
touching the business of the Society and he was a  nom na
menber of the Society by dint of his agreement of |eave and
Iicence and he was nade so on his application

Result is that this appeal fails and it is dismssed,
but under the facts and circunstances of the case w thout
any order as to costs. Interimorders stand vacated.

R P. Appeal dismissed.
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