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ACT:

Constitution of India, 1950, Art. 14--Provision - in the
Bonbay Municipal Corporation Act. 1888 and the Bonbay
CGovernment Prenmises (Eviction) Act, 1955, for a ' 'speedy
procedure of eviction in addition to procedure in a civi
suit--Special procedure, if discrimnatory.

HEADNOTE

Chapt er VA was introduced in the Bonbay Muni ci pa
Corporation Act, 1888, by Miharashtra Act 14 of 1961. It
consists of ss. 105A to 105H  Section 105A (d) defines
unaut hori sed occupati on. Under 9. 105B (p) t he

Conmi ssi oner, by notice served on the person in unauthorised
occupation could order himto vacate within one nmouth of the
date of service of the notice. on any of the grounds
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nentioned in Causes (a), (b) and (c) of that sub-section

Under sub-s. (2), before naking such an order, t he
Conmi ssioner a ball issue a notice to the persons concerned
specifying the grounds on which the order of eviction is
proposed to be made and to show cause agai nst the proposed
order of eviction. The person concerned can file a witten
statenent, produce docunents and is entitled to appear
bef ore the Conmi ssioner by a lawer. |[|f, after hearing the
person concerned the Conmi ssioner is satisfied that the case
falls under clauses (a). (b) or (c) of sub-@ (1) he issues
a notice of weviction, and, if the person so ordered to
vacate fails to conply with the order be, as well as any
ot her person who obstructs eviction, can be evicted by force
under sub-s. (3). Under sub-s. (6) the Comm ssioner nmay. in
certain cases, in lieu of evicting the person cancel the
order under sub-s. (1) and such person nay continue in
occupation. Under-s. 105E the Commi ssioner, for the purpose
of hol ding any inquiry under the Act. has the sanme powers as
are vested in-a civil court under the CP.C. in respect of.
(i) summoning and enforcing the attendance of any person and
exam ning-_him on oath, (ii) requiring the di scovery and
production of docunments. and (iii any other matter which may
be prescribed by regulations under s.105H. Under s. 105F
every order of eviction i's appeal able to the Principal Judge
of the City CGvil Court of Bonmbay or such other judicia

of ficer of not less than 10 years standing as the Principa

Judge nmay designate. The appellate Judge is given power to
stay the enforcenent of the order of Conmi ssioner on
conditions and is required to -dispose of the appea

expedi tiously. Section 105G provi des that, subject to the
result of the appeal, every order of the Comm ssioner or of
the appellate Judge is final. Under s. 105H regul ations may
be made. inter alia, in respect of holding of inquiries and
the procedure to be followed in appeals.

The Bombay Covernnent Prem ses (Eviction) Act, 1955, also
| ays down special procedure for eviction of persons from
government prem ses which is noreor less simlar to Chapter
V of the Municipal Act. The power to order the eviction is
given to an authority not lower.in rank than a /Deputy
Coll ector or an Executive Engi neer Section 8A of the Act
provides that no civil court shalt have jurisdiction to
entertain any suit or proceedings in respect of eviction

There is no such provision in the Municipal Act but the
pr oceedi ngs in the instant cases arose before s. 8A was
i ntroduced in the 1955- Act by Maharashtra Act of 1969.

The constitutional validity of Chapter VA of the Minicipa

Act and the provisions of the Government Prem ses (Eviction)
Act. as it stood prior to its anendnent by Maharashtra. Act
of 1969, was challenged on the Sound that they  contravene
Art. 14 on the basis of the decision of this Court in
Northern India Caterers [1967] 3 S.C.R 399, wherein it was
held, by the majority of Judges that anbngst occupants of
public prem ses inter se there was discrimnation in as much
as the special procedure in the Punjab Public Prem ses —and
Land

2

(Eviction and Rent Recovery) Act, 1959, was nore drastic and
prejudicial than the ordinary procedure of a civil suit and
that it was left to the arbitrary and unfettered discretion
of the CGovernment to adopt such special procedure against
sonme and not agai nst the others.

HELD (By Full Court) : The inpugned provisions of the two
Acts are not violative of Art. 14.

(Per A N Ray. CJ., Palekar, Mathew and Al agiriswami,
JJ.)
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(1) It ~could not be contended that the special provisions
of law applying to governnment and public bodies are not
based upon reasonable classification or that they offend
Art. 14. [10 F-Q

(2) The nmere availability of tw procedures wll not
vitiate one of them nanely, the special procedure. [23 B]
Were a statute providing for nore drastic procedure
different fromthe ordinary procedure covers the whole field
covered by the ordinary procedure as in Anwarali Sarkar’s
Case [1952] S.C R 284 and Surajnmal Mhta' s case [1965] 1
S.C. R 448, without any guidelines as to the class of cases
in which either procedure to is be resorted to, the, statute
will be hit by Art. 14. 'But a provision for appeal may cure
the defect. Also in such cases, if fromthe preanble and
surroundi ng circunstances as well as the provisions of the
statutes thensel ves, expl ained and anmplified by affidavits,
necessary guidelines could be inferred as in the Saurashtra
Case [1952] S.C.R 435 and Jyoti Pershads’ case [1962] 2
S.CR | 125, the statute will not be hit by the Article.
Where the statute itself covers only a class of cases as in
Hal dar’'s case [1960] 2 S.C.R 646 and Bajoria s case [1954]
S CR 30 the statute will not be bad. The fact that in
such cases executive will choose which cases are to be tried
under the special procedure will not affect the validity of
the statute. [22 G 23 B]

(3) In the present cases, the statutes thenselves, in the
two classes of cases, that is, premises belonging to the
Corporation and the Government, clearly |lay down the purpose
behind them namely that they should be subject. to speedy
procedure in the matter of evicting unauthorised persons
occupying them The fact that the |egislature considered
that the ordinary procedure is insufficient or ineffective
for evicting the wunauthorised occupants  and provided a
speci al speedy procedure therefore, is a cl ear and
sufficient guidance for the authorities on whomthe duty of
evicting such occupants and the power to do so has  been
conferred. [23 B-QG

(4) Further, it would be extrenely unreal to hold that an
administrative officer would, in taking proceedings for
evi ction of unauthorised occupants - of governnent and
muni ci pal property, resort to the procedure prescribed in
the two Acts in sone cases and to the ordinary civil court
in others. In considering whether the officers would be
di scrimnating between one set of persons and another, one
has to take into account normal human behaviour. It is not
every fancied possibility of discrimnation but real risk
that must be taken into account. Discrinmination i's not wit
large on the face of the statute; it nay be possible but
hi ghly i nprobable, and, if there is discrimnation in actua
practice the power of this Court can be invoked. [Z3 DG

(5) Moreover, considering the object with which the specia
procedure has been enacted the procedures laid down by the
two Acts are not so harsh or unconscionable as to suggest
that a discrimnation would result if resort to themis had
in sonme cases and to the ordinary civil court in others.
Even though the officers deciding the guestion are
adnmi nistrative officers there is anple provision in the Acts
for notice of the grounds of eviction and opportunity to the
person affected to file a witten statement and produce
docunents. He can al so be represented by a |lawer and the
of ficer hinself has power to enforce att endance of
wi tnesses, to examne themon oath, and to order discovery
and production of docunents. ’'There is also provision for
appeal to the Principal Judge of the City Gvil Court or a
District Judge. It may be that a second appeal is not
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avail able to the affected person as when procedure before an
ordinary civil court is followed, but the aggrieved party
may resort to the Hi gh Court under either Art. 226 or 227
and this is not less effective than a second appeal. [24 D
H

3

Lachmandas Kewal ram Ahuja V. Bonbay [1952] S.C.R 710; Shree
Meenakshi MIls Ltd. v. Sri A V. Viswanatha Sastri [1955] 1
S CR 787, Muthiah v. CI.T. Madras [1955] 2 S.C.R 1247,
Thangal Kunju Musaliar v. M Venkitachalam Potti & Anr.
[1955] 2 S.C R 1196 and Rankrishna Dalma v. Justice
Tendol kar [1959] S.C. R 279. referred to.

(6) The mpjority of the Court in the Northern India
Caterers’ case in ignoring the obligatory nature of the
notice under s. 4 of the Punjab Act and discretionary power
under s. 5 which was to be exercised after hearing the
patty, were in error in proceeding on the basis of s. 5
al one and holding that it conferred arbitrary power on the
Col l ector / to resort to the power under the Act in the case
of some andto a suit in the case of others. Under s. 4, if
the Collector i's of opinion that a person is in unauthorised

occupation and has to be evicted he shall issue a notice to
him to. show cause why an order of eviction should not be
passed. But after considering the cause shown, evidence

pr oduced and after giving the person a reasonabl e
opportunity of being heard the Coll ector nmay order eviction.
Therefore, if he is of opinion that it is a case where a
suit is nore appropriate he nay not - order ‘eviction, and
then, it would be for the Governnent to institute the suit.
The Col |l ector has no discretion either to file a suit or to
take proceedings under the Act. Nor can the  Governnent
order the Collector to pass an order of eviction in every
case under s. 5 as the power under that ~section is the
Col l ectors’ statutory power. [23 H24 D

Northern India Caterers Ltd. wv.. Punjab [1967] 3 S.C/ R 399,
overrul ed.

(Per Khanna J) :(1) The sinplefact that there ‘are two
forumse with different procedures would not justify the
guashi ng of the inpugned provisions. is being violative of
Art. 14 especially when both procedures are fair and in con-
sonance wth the principles of natural justice. VWhat i's
necessary to attract the inhibition of the Article is that
there nmust be substantial and qualitative di fferences
between the two procedures so that one is really and
substantially nore drastic and prejudicial-thanthe _other.
A dogmatic and finical approach inapplying the Article

shoul d be avoided.[26 C- D

The i mpugned provisions provided for the giving of notice to
the party affected; he has to be infornmed of the grounds on
which the order for eviction is proposed to be made; he
has to be afforded an opportunity to file a witten
statenment and produce docunents; and he can be represented
by |awyers. The provision-, of the CP.C regardi ng
sumoni ng and enforcing attendance of persons and exani ning
them on oath as also those relating to discovery and
producti on of docunents which are nade applicable, provide a

val uabl e saf eguard. The aggrieved party has a right of
appeal and the appeal lies not to an adnministrative officer
but to a judicial officer of the status of a Principal Judge
of the Gty Cvil Court or a District Judge. If the

appel | ate officer concerned acts beyond his jurisdiction his
order would be liable to be assailed under Arts. 226 and 227
of the Constitution. Therefore, the procedure envisaged in
the inmpugned provisions is not so onerous and drastic as
woul d justify an inference of discrimnation. [25 H 26 C
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(2) It would thus appear that sone of the infirmties from
whi ch the Punjab Act, which was struck down in the Northern
India Caterer’s Case 11967] 3 S.C. R 399, suffered, are not
present in the inpugned enactnents. Hence there are no
sufficient grounds for overruling the view expressed by the
majority in the Northern India Caterers Case. [25 D, 29E-F]

This Court may, no doubt, in appropriate cases overrule the
view previously taken by it but that should only be for
conpel ling reasons. Necessity may sonetines be felt of
ridding stare decision of its petrifying rigidity. Some new
aspects may come to light and it may become essential to
cover fresh grounds to neet the new situations or to
overcone difficulties which did not manifest thenselves or
were not taken into account when the earlier view was

pr opounded. Law. if it has to satisfy human needs and to
neet the problenms of life, nust adapt it.;elf to cove wth
new situations. It has to be recognised that there is a
conti nuous process of growh of |aw and one can retard it
only at the risk of alienating law fromlife itself. There

should “not~ be much hesitation to abandon an untenable
position —when the rule to be discarded was, in its origin
the product

4
of institutions or conditions which have gained a new
significance or devel opnent with the progress of years. It

sonetines happen that the rule of law which grew wup in
renote generations may, in the fulness of —-experience, be
found to serve another generation badly. The Court cannot
allow itself to be tied down and becone captive of a view
which, in the light of the subsequent experience, has been
found to be patently erroneous, manifestly unreasonable or
to cause hardship or to result in plaininiquity or. public
i nconveni ence. [27 B-@

In Bengal Inmmunity Co. Ltd. v. State of Bihar, [1955] 2
S .CR 603 although this Court affirmed its power to
overrul e and depart fromthe view expressed in its previous
judgrments, it also stressed the inportance of not lightly
di ssenting from previous pronouncenents of this Court. A
view which has been accepted for a long period of tine
shoul d not be disturbed unless the court can say positively
that it was wong, or unreasonable, or that it was
productive of public hardship or inconvenience. It has to
be borne in mind that certainty and continuity are essenti al
ingredients of rule of law, and certainty in law would  be
considerably eroded and suffer a serious set back if the
hi ghest court of the land readily overrules the view
expressed by it in earlier cases even though that view has
held the field for a nunber of years. |In many cases which
cone up before this Court two views are possible and sinply
because the Court considers that the view not taken by the
Court in an earlier case was a better view would not justify
the overruling of the view taken in the earlier case. The
law laid down by this Court is binding upon all courts in
the country under Art. 141 and nunerous cases all over the
country are decided in accordance with the view taken by

this Court. Many people arrange their affairs and |arge
nunber of transactions also take place on the, faith of the
correctness of the viewtaken by this Court. It would

create uncertainty, instability and confusion if such a view
is held to be not the correct law. [26 F-27 B, 28 E-G 27 E-
F]

The Court has thus to keep the bal ance between the need of
certainty and continuity and the desirability of growmh and
devel opnent of law. On the one band the need is to ensure
that the judicial inventiveness shall not be desiccated or
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stunted and on the other it is essential to curb the
tenmptation to lay down new and novel principles in
substitution of well-established principles in the ordinary
run of cases and the readiness to canonize the new
principles too quickly before their saintliness has been
affirmed by the passage of time. [27 F-H|

It may be that the view expressed by the mnority in the
Northern |India Caterers case appears to be preferable but
that by itself would not show that a decision arrived at by
the mjority was plainly erroneous requiring to be over-
rul ed. It al so cannot be said that the decision had given
rise to public inconvenience and hardship. The |egislature,
in viewof the majority decision in the case nade necessary
amendnments in nmany of the enactnments so as to bar the
jurisdiction of the civil court in matters dealt wth by
those enactnments, and no constitutional amendment was
required to set right the difficulty experienced as a result
of the mpjority decision. [29 F-H]

(Per Bhagwati and krishna lyer, JJ) . (1) It is not uncommobn

to find | egi slation according special t r eat nent to
CGover nment _or ot her public bodies, and such | egislation has
been wupheld by this Court in-numerous decided cases. But

from that it does not follow that every Ilaw which gives
differential treatment to government or other public bodies
is necessarily immune fromchallenge on the ground of
di scrim nation. To / get out of the reach of the equality
cl ause in Art. 14 it nust appear that not only a
classification has been nmade but also that it is one based
on some real distinction bearing a just and reasonable
relation to the object of the legislation and is not a nere
arbitrary selection. [34 CD, GH 3 5 A-B]

In the present case, the speedy nmachinery for eviction of
unaut hori sed occupants of public premsesis justified in
that it is in the interest of -public that speedy and
expedi tious recovery of such prem ses from unauthorised
occupi ers i s nmade possible through the instrunentality of a
speedi er procedure instead of the el aborate procedure by way
of civil suit involving both expense and del ay. There is
thus a valid basis of differentiation and the constitutiona
validity of the inpugned provisions in the tw _statutes
cannot, in the circunstances, be assailed on the ground that
t hey make unjust discrimnation between occupiers of
government or nmunicipal prem ses and occupiers of  other
prem ses. [35 &G36 (]

5

(2) Unlike the decision in Arizona Copper Co. v. Hanmer (63
Law. Ed. 1058; 250 U.S. 400) which was concerned with a
party having several rights to relief arising out of the
same act, the present case is concerned with the existence
of several renedies in enforcenent of a single right to
relief. The only right which is sought to be enforced by
the Municipal Corporation and the Governnent is a  right
based on title given by the general |law of the land and it
is for the enforcement of this right that two alternative
procedures are available to the Minicipal Corporation or the
CGover nrent . Therefore, it could not be urged by the res-
pondents, on the basis of the Hamer case, that the
constitutional guarantee under Art. 14 is not viol ated where
the law gives a free choice of renmedies to a person entitled
to relief even if one renedy is nore drastic and prejudicia
than the other. |If for determ nation and enforcenment of a
liability two alternative procedures are avail able, one nore
drastic and prejudicial than the other and no guiding policy
or principle is laid down by the |egislature as to when one
or the other procedure shall be followed, so that, either
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procedure mmy be indiscrimnately adopted against persons
simlarly situated, the law providing for the nore drastic
and prejudicial procedure would be violative of the equa

protection clause. [40 A-C, E

Arizona Copper Co, v. Hammeer, 63 Law. Ed. 1058; 250 U.S.
400, expl ai ned.

State of West Bengal v. Anwar Ali, [1952] S.C.R 284, Shr

Meenakshil MIls Ltd., Madurai v. A V. Visvanatha Sastri,
[1955] 1 S.C.R 787, Suraj Mill Mhta v. A V. Vishvanatha
Sastri, [1955] 1 S.C.R 448, Kathi Raning Rawat v. The State
of Saurashtra, [1952] S.C.R 435, Kedar Nath Bajoria V.
State of West Bengal, [1954] S.CR 30, and M Cr. Mut hi ah
JUDGVENT:

[1955] 2 S.C.R 1247, referred to.

(3) The initiation of the special procedure provided in
Chapter VA at the Minicipal Act is wth the Minicipa

Conmi ssioner as he is'to issue a notice under s. 105-
B(3)but, so far as the ordinary procedure of a civil suit is
concerned, it can only be filed by the Minicipal Corporation
with the previous approval of the Standing Comittee. It
could not  however be contended, on this basis that the
choi ce between the two alternative procedures is not vested
in the sanme authority and that therefore there is no
violation of Art. 14. [45 E-(Q

it is not necessary in order to incur the condemation of
the equality clause that the initiation of both procedures
should be left to the arbitrary discretion of one and the
same authority. What the equality clause strikes at is
di scrimnation howsoever it results. To t he per son
subjected to the nore drastic and onerous procedure it is
i material whether such procedure is put into operation by
one or the other agency of the government or the public

aut hority. It would be nothing short of hypertechnicality
to say that action against himis not~ initiated by the
Muni ci pal Conmi ssi oner or the Col l ector. The

constitutionality of a statutory provision cannot turn on
nere difference of the hands that harm though both bel ong
to the Governnent or the Corporation for otherwi se;, it would
be easy to circumvent the guarantee of equality and to rob

it of its substance by a subtle and well nanipul ated
statutory provi si on vesting the nor e. drastic and
prejudicial procedure in a different organ of the governnent
or public authority than the one in whose hands lies the

power to initiate the ordinary procedure. One nust | ook at
t he substance and not the form [46 A-H|

(4) Moreover, it is not correct to say that it is the
Muni ci pal Conmi ssioner who initiates the special ~ procedure
set out in Chapter VA of the Minicipal Act. Wen he issues
noti ce under s. 105B (2) against an occupant he really /acts
on behalf of and for the benefit of the Muni ci pa
Cor poration, whose right he seeks to enforce. Sinilarly the
Dy. Col  ector or Executive Engineer acts on behalf of the
CGovernment Therefore, it is really the Minicipal Corporation
and the Governnment that avail thenselves of the special
procedure. [47 B-D]

(5) It <could not also be contended on behalf IS the
respondents that even where two procedures are available
against a person, one substantially nore drastic and
prejudicial than the other and there is no guiding principle
or policy laid down by the |legislature as to when one or the
ot her shall be adopted. there would still be no violation of
the equality clause if both procedures are fair. Such a
contention may be rel evant where the question is as regards
a reasonabl eness of the restriction under Art. 19, But when
the question is under Art. 14, mere fairness of the specia
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procedure which is inmpugned as discrimnatory is

6

not enough to take it out of its inhibition. What has to be
considered is Wether there is equality before Ilaw and
therefore the question whether the two procedures are so
di sparate substantially and qualitatively as to lead to
unequal treatnent, has to be asked and answered. [47 E-48 (]
(6) The «challenge against the constitutional wvalidity of
Chapter V-A of tile Minicipal Act and Governnent Prenises
Eviction Act nust, however, be rejected. [53 G H|

No classification can be logically conplete or precise.
Life is not capable of being divided into water-tight
di vi sions and categories. . The legislature can therefore do
not nore than define broad categories and indicate the
policy and purpose underlying the legislation and |eave it
to a stated authority to nake selective application of the
law in accordance w th such policy and purpose. it is
inevitable that when a special procedure is being prescribed
for a defined class of persons such as occupiers of
nmuni ci pal' _or governnment prem ses, discretion-of course
guided and controlled by the underlying policy and purpose
of the |legislature-must necessarily be left in t he
adm ni strative authority to select occupiers of municipal or
government prenmises to be brought within the operation of
the special procedure.  That would not be obnoxious to Art.

14 because, in such a case, the discretion to nmke the
sel ection would be a guided and controlled -discretion and
not an absolute and unfettered one.  In such cases, the

power given to the executive body would inport a duty on it
to classify the subject-matter of |egislation in accordance
with the objective indicated in the statute. The discretion
has to be exercised in conformty wth the policy to
effectuate which the direction is 'given and it is in
relation to that objective that the propriety 'of the
classification would have to betested. it 1is, therefore,
not correct to say that nerely  because the Minicipa
Corporation or Government is not conpellable to adopt the
speci al procedure set out in the inpugned provisions against

all occupiers of municipal or government premses, but is
vested with the discretionin the matter, the _.inpugned
provisions offend against Art. 14. It would indeed to be
odd and certainly harsh and oppressive to the occupiers of
nmuni ci pal or government prenises i f the Muni ci pa
Cor porati on or Minicipal Comm ssioner or Government were to
be conpelled to adopt the special procedure in _-all _cases.

The nature of the dispute, the conmplexity of the issue
arising for consideration and the |egal conpetence of the
adj udi cating authority to deci de such questions will have to
be wei ghed alongside with the need for speedy and
expedi tious recovery of nmunicipal or governnent prem ses for
public uses which is the basic policy and purpose underlying
the legislation, and, the Municipal Corporation or Minicipa
Conmi ssi oner or Governnment would have to deci de in
accordance wth the guidance furnished by these con-
siderations, whether, in a given case, the special procedure
should be adopted or the occupier of the nmunicipal or
government prenises should be proceeded agai nst under the
ordinary procedure. There is thus clear guidance provided
by the legislature as to when the special procedure should
be adopted and when the case should be, left to be dealt

with under the ordinary procedure and t he i mpugned
provisions do not suffer fromthe vice of discrimnation
[49 C50 F]

Kathti Raning Rawat v. The State of Saurashtra, [1952]
S.CR 435, Ketlar Nath Bajoria v. State of Wst Bengal
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[1954] S.C R 30, and A Thangal Kunjit Misaliar v. M
Venki tachal am Potti, [1955] 2 S.C. R 1196, referred to.
Northern |India Caterers Ltd. v. State of Punjab, [1967] 3
S.C.R 399, overrul ed.

(7) 1t must also be constantly borne in mnd, for otherw se
it islikely to distort the proper perspective of Art. 14,

that nere mnor differences between the two procedures
woul d not be enough to invoke the inhibition of the equality
cl ause. What the equality clause is intended to strike at

are real and substantial disparities, substantive or
processor, and arbitrary or capricious actions of the
executive, and, it wuld be contrary to the object and
i nt endnent of the wequality clause to exalt delicate
di stinctions, shades of harshness and theoretical possi-
bilities of, prejudice into legislative inequality or
executive discrimnation. (54 B-D

There is no formula by which it can be said that one
procedure is substantially nore drastic and onerous than the
other. | It does not follow that

7

nerely because one procedure provides the forumof a civi
court whil e t he other provides the forum of an
administrative tribunal that the latter is necessarily nore

drastic and onerous than-the former. It is well known that
a regular suit inthe civil court has a long drawn out,
expensive and escalating litigative 'system which often

spells ruin to the ordinary man, ~and consequently, by
contrast, a pronpt ‘and i nexpensive instrunent, though nmanned
by admi nistrative personnel untrained in the  sophisticated
court met hodol ogy and_ unaided by |ong “and intricate
argunents of counsel —engaged on onerous terns, nmay be
preferred by nmany in this country. The procedure  of the
civil court also suffers from many technicalities. It
functions on the basis of adversary system of admi nistration
of justice which nmay bring about -inequality where the
opposi ng adversaries are not evenly balanced. It is quite
possible that in certain types of cases people may receive
better justice where judicial formalismis kept out and the
procedure is made informal. The many-tiered  system of
appeals built into the judicial pyramd oftenresults in a
pyrrhic victory and |eads to disenchantment with the end
product of delayed justice. Therefore, whenever a specia
machi nery is devised by the | egislature entrusting the power
of determination of disputes to another authority set up by
the legislature in substitution of courts of |awone should
not react adversely against the establishment of such an
authority merely because of a certain predilection for the
prevailing system of adm nistration of justice by courts of
| aw. [54-155 @

In the present case, it is apparent that the specia
procedure set out in Chapter V-A of the Minicipal Act is not
substantially nore drastic and prejudicial than the ordinary
procedure of civil suit. The initial authority to determ ne
the liability to eviction is no doubt the Muni.ci-pa
Comm ssioner who is the Chief Executive Oficer of the
Muni ci pal Corporati on and who nay not be possessed of any
legal training but s. 68 of the Minicipal Act provides that
this function nay be discharged by any Minicipal Oficer
whom the Municipal Comm ssioner may generally or specially
enmpower and the Municipal Comm ssioner can authorise a
Deput y Muni ci pal Conmi ssioner attached to t he | ega
departrment of the Municipal Corporation to discharge this
function. The determination of liability to eviction is
therefore really, in practice, nade by an officer having
proper and adequate |egal training. Then again, the occupant
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agai nst whomthe special procedure is set in notion would
have a right to file his witten statement and produce
documents and he would also be entitled to exanmne and
cross-examnine- wtnesses. The officer holding the inquiry
is given the power to sumopn and enforce the attendance of

Wi t nesses, exam net hem on oath and also require the
di scovery and production of docunents. The occupant is
entitled to appear at the inquiry by an Advocate. Thus, in
ef f ect and substance the sane procedure which is followed

inacivil court ismade available in the proceeding before
the officer holding the inquiry. There is also a right of
appeal against the decision of such officer to a senior and
hi ghly experienced judicial officer and not to a nmere
executive authority, namely, the Principal Judge of the Cty
Cvil Court or any other judicial officer of not |less than
10 years standing. It is-also open to the aggrieved party
to bring up the nmatter before the Hi gh Court for exam nation
under Art. 226 and 2227 even though a revision application

agai nst the -appellate order is not provided for. The
ultimate decisionis, thus, by a judicial officer trained in
the art and skill of |aw and not by an executive officer

Therefore, in the context of need for speedy and expeditious
recovery of public premses for utilisation for inportant
public uses, where dilatoriness of the procedure may defeat
the very object of recovery, the special procedure set out
in the two Acts cannot be regarded as really and
substantially nore drastic and prejudicial than the ordinary
procedure of a civil court. The two procedures are not
substantially and qualitatively disparate as to attract the
vice of discrimnation.[55 C 56]

&
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M C. Setalvad, Y. S. Chitale, K S. Kadam P. C.
Bhartari, J. B

Dadachanji, O C. Mathur and Ravinder Narain for respondent
Nos. 1 and 2 (in CA No. 249/70).
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The Judgrment of A. N~ Ray, CJ., D. G Palekar, K K Mathew
and A Alagiriswam, JJ., was delivered by A Al agiriswani
J., H ~ R Khanna, J. gave a separate opinion. P. N
Bhagwati, ~ J. ~ al so gave a separate opinion on behalf of
hi nsel f andV. R Krishna lyer, J.

ALAG RI SWAM , J. - These appeals and wit petitions relate to
the legality of certain proceedi ngs taken under Chapter V-A
of the Bonmbay Municipal Corporation Act and the Bonbay
CGovernment Premi ses (Eviction) Act, 1955. Chapter V-A was
i ntroduced in the Bormbay Municipal Act, 1888 by Mharashtra
Act 14 of 1961. That chapter contains sections 105A and
105B. According ' to the provisions of those sections the
Commi ssioner in relation to prem ses belonging to or vesting
in, or taken on | ease by the corporation and the Cenera

9

Manager (also defined as the Comm ssioner) of ~the Bonbay
Electric Supply and Transport Undertaking in relation to
prem ses of the corporation which vest in it ‘for the
purposes of that undertaking were granted certain powers of
eviction in respect of unauthorised occupation of any
corporation prem ses. Unauthorised occupation is defined as
occupation by any person of corporation premnm ses’/ wthout
authority for such occupation and.includes the continuance
in occupation by any person of the premises after the
aut hority under which he was all owed to occupy t he
prem ses has expired, or has been duly deternined. Under
section 105B the Conm ssioner, by notice served on - the
person in unauthorised occupation, could ask himto ~vacate
if he had not paid for a period of nore than two nonths the
rent or taxes lawfully due fromhimin respect of  such
prem ses; or sub-let, contrary to the terns or condi tions
of his occupation, the whole or any part of such preni ses;
or commtted, or is conmitting, such acts of waste as are

likely to dimnish materially the value, or i mpair
substantially the utility, of the prenises, or ot herw se
acted in contravention of any of the terns, express or

inmplied, wunder which he is authorised to occupy such
prem ses; or it any person is in unauthorised occupation of
any corporation prem ses; or any corporation prem ses in-the
occupation of any person are required by the corporation in
the public interest. Before nmking such an order the
Comm ssioner should issue a notice calling upon the person
concerned to show cause why an order of eviction should not
be made and specify the grounds on which the order of
eviction is proposed to be made. The person concerned can
file a witten statement and produce docunents and is
entitled to appear before the Conm ssioner by advocate,
attorney or pleader. Persons failing to conmply wth the
order of eviction as well as any other person who obstructs
eviction can be evicted by force. Under section 105C there
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is power to recover rent or dammges as arrears of property
taxes. A person ordered to vacate on the grounds of being in
arrears of rent or acting in contravention of the termns
under which he is authorised to occupy the prem ses could be
allowed to continue if he satisfies the Conm ssioner. The
Conmi ssi oner has, for the purpose of holding any inquiry,
the sanme powers as are vested in a civil court wunder the
Code «cf CGvil Procedure, when trying a suit, in respect of
(a) sunmoning and enforcing the presence of any person and
examning him on oath,(b) requiring the discovery and
producti on of docunents, and (c) any other matter which nay
be prescribed by regul ations. An appeal fromevery order of
the Comm ssioner lies to the principal Judge of the City
Cvil Court or such other judicial officer as the principa
Judge mmy designate. The appeal is to be disposed of as
expeditiously as possible. Subject to the results of the
appeal every order of the Commissioner or the appellate
officer is final. The power to nake regul ations includes the
power to make regulations in respect of holding of inquiries
and the procedure to be followed in such appeals.

The provisions of the Bonbay CGovernment Premises (Eviction)
Act are nore or less similar except that they relate to
CGovernment prem ses and the power to order eviction is given
to the conpetent authority not lower in rank than that of a
Deputy Collector or an Executive Engi neer appointed by the
State Governnent.  The only other matter

10

in respect of which the provisions of this Act differ from
the provisions of the Bonbay Minicipal Corporation Act, just
now referred to, is that section 8A of this Act provides
that no Cvil Court shall have jurisdiction to entertain any
suit or proceeding in respect of the eviction of any person
fromany Government prem ses on any of the grounds specified
in section 4 or the recovery of the arrears of rent or the
damages payable for use or occupation of such prenises.
Thi s anendnment was nade as a consequence of the decision of
this Court in Northern India Caterers v. Punjab (1967 3 SCR
399). But the natters arising under this Act and now before
this Court were in respect of proceedings taken 'before
section 8A was introduced in the Act by Maharashtra Act 12
of 1969 and this section has, therefore, no relevance for
the purposes of these cases.

It was not and could not be argued that the Acts in so far
as they provided for special procedures applying to the
State and 2the Minicipal Corporation were invalid. The
deci sions in Baburao Shantaram More v. The ' Bonbay -~ Housi ng
Board (1954 SCR 572) uphol ding the exenption of prenises
bel onging to the Governnent or a local authority from the
provisions of the Bonbay Rents, Hotel and Lodgi ng House
Rates Control Act, 1947; The Collector of Malabar v.  Erimal
Ebrahim Hajee (1957 SCR 970) upholding the provision for
speci al nmodes of recovery for income-tax; Asgarali Nazaral
Si ngaporawal la v. The State of Bonbay (1957 SCR' 678)
upholding the validity of Crimnal Law Anendment Act, 1952
providing for the trial of all offences punishable under ss.
161, 165 or 165-A of the Indian Penal Code, or sub-s. (2) of
s. 5 of the Prevention of Corruption Act, 1947 exclusively
by Special Judges; Shri Miunna Lal & Anr. v. Collector of
Jhal awar & Ors. (1961 2 SCR 962) uphol di ng the provision of
the Raj ast han Public Demands Recovery Act, 1952 for
recovering noneys due to a State Bank; Nav Rattanmal v.
State of Rajasthan (1962 2 SCR 324) wupholding a specia
period of limtation for the Governnment; Lachhman Das on
behal f of Firm Tilak Ram Bux v. State of Punjab (1963 2 SCR
353) uphol ding the provisions of an Act setting up separate
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authorities for determ nation of disputes and prescribing a
speci al procedure to be followed by themfor the recovery of
the dues of a State Bank; and Builders Corp. v. Union (1965
2 SCR 289) wupholding the Doctrine of priority of Crown
Debts, are all instances where special provisions applicable
to the State were upheld. It cannot now be contended that
special provision of |aw applying to Governnment and public
bodies is not based upon reasonable classification or that
it offends Art. 14.

The submission was a nuch nore linmted one and that is that
as there are two procedures available to the Corporation and
the State CGovernnent, one by way of a suit under the
ordinary law and the other under either of the two Acts,
which is harsher and nore onerous than the procedure under
the ordinary law, thelatter is hit by Article 14 of the
Constitution in the absence of any guidelines as to which
procedure may be-adopted. For this reliance was wholly
pl aced on the decision in the Northern India Caterers’ case.
In that 'case the question arose under the Punjab Public
Prem ses ‘and Land (Eviction and Rent Recovery) Act of 1959.
The nmmjority consisting of Subba Rao, C.J. and Shelat and
Vai di al ingam ]J. accepted that there is an intelligible

11

differentia between the two classes of " occupiers, nanely,
occupi ers of public property and prem ses and occupi ers of
private property and that it is in theinterest of public
that speedy recovery of rents and speedy eviction of
unaut hori sed occupiiers is nade possible t hrough t he
instrument nmentality of a speedier procedure. ~ However, they
referred to the decisions of this Court in'State of West
Bengal v..Anwar Ali Sarkar (1952 SCR 284), Suraj Mall Mhta
v. A V. Visanatha Sastri (1965 1 SCR 448), Shree Meenaksh

MIlls Ltd. Madural v. A V. Visvanatha Sastri (1955 1 SCR
787) and Banarsi Das v. Cane Conmi ssioner, U P. (1963 ' Supp

2 SCR 760 : AIR 1963 SC 1417) and concluded that the
principle which emerged from these decisions was that
discrimnation would result if there are two available
procedures, one nore drastic or prejudicial to the /party
concerned than the other which . can be applied at the
arbitrary will of the authority. They thought that as s. 5
conferred an additional remedy over and above the remedy by
way of suit leaving it to the unguided discretion of the
Collector to resort to one or the other by picking and
choosing sone only of +those in occupation of public
properties and premses for the application of the nore
drastic procedure under s. 5 that section laid itself open
to the charge of discrimnation and as being violative of
Art. 14, and in that view held that section | void. The
mnority consisting of H dayatullah and Bachawat, JJ.”  held
that the inpugned Act made no unjust discrimnmnation /anpbng
the occupants of governnment properties inter se, that it
promoted public welfare and was a beneficial neasure of
legislation, that it was not unfair or oppressive and  that
the unaut hori sed occupant was not deni ed equal proj ection
of the laws nerely because the Governnment had the option
proceedi ng agai nst himeither by way of a suit or under the
Act they further held that "an authorised occupant has no
constitutional right to dictate that the Governnent should
have no choice of proceedings, and that the argunent based
upon the option of the Governnment to file a suit is wunrea

because in practice the Governnent is not likely to
institute a suit in a case when it can seek relief under the
Act".

The decision in Northern India Caterers’ case led to the
Public Prem ses (Eviction of Unauthorised Cccupation) Act,
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1958 being replaced by Public Premses (Eviction of
Unaut hori sed CQccupant s) Act, 1971 whi ch was gi ven
retrospective operation fromthe date of the 1958 Act and
barred the jurisdiction of the Court to entertain a suit or
proceedi ng in respect of eviction of any person in
unaut hori sed occupation of public premses. It alsoled to
the amendnment of one of the Acts now under consideration,
the Bonbay Governnment Prem ses (Eviction) Act introducing
therein section 8A already referred to, barring resort to
the Cvil Court. |In Hari Singh v. Mlitary Estate Oficer
(1973 1 SCR 515) this Court referred to the decision in
Northern India Caterers’ case and upheld the validity of the
1971 Act on the ground that there was only one procedure for
ej ectment of persons in unauthorised occupation of public
prem ses under the 1971 Act and that there was no vice of
di scrimnation under it.

The argunent based on the availability of two procedures,
one nore onerous and harsher than the other and, therefore,
di scrimnatory has l'ed sone H gh Courts to resort to various
reasoni ng In order to get

12
round the effect of the decision in the Northern India
Caterers’ case. Thi's has happened in the case of Madras

Hi gh Court in Abdul” Rashid 'V. Asst. Engineer (Hi ghways)
(AIR 1970 WMad. 387), the Andhra Pradesh H gh Court in M
Begum v. State (AIR/1971 of 382) and Meharunni ssa Begum v.
State of Andhra Pradesh (1970-1 Andh. - LT 88) and the Patna
H gh Court in Bhartiya Hotel v. Union of India (AIR 1968
Pat. 476). The decision of the Patna H gh Court is one of
the cases which was considered along with Hari Singh’s case.
It is rather interesting that this attack based on Art. 14
of the Constitution should have |ed to the apparently nore
onerous and harsher procedure beconming the rule, the resort
to the ordinary Gvil Court being taken away altogether. It
is difficult to imagi ne who benefits by resort to the ' ordi-
nary Civil Courts being barred. One finds it difficult to
reconcile oneself to the positionthat the mere possibility
of resort to the Cvil Court should nake invalid a procedure
whi ch woul d otherwi se be valid. It can very well be ‘argued
that as long as a procedure does not by itself ~violate
either Art. 19 or Art. 14 and is thus constitutionally
valid, the fact that procedure is nmore onerous and harsher
than the procedure in the ordinary civil courts, should not
nake that procedure void nerely because the authority
conpetent to take action can resort to that-procedure in the
case of sone and ordinary civil court procedure in the case
of others. That a constitutionally valid provision of [|aw
shoul d be held to be void because there is a possibility of
its being resorted to in the case of sone and the ordinary
civil court procedure in the case of others sonehow / nmakes
one feel uneasy and that ha-, been responsible . for the
attenpts to get round the reasoning which is the basis in
the decision in Northern India Caterers’ case.

Let wus now, therefore, see whether the decisions of  this
Court necessarily lead to the conclusion reached by the

majority in Northern India Caterers’ case. |n doing so we
shall take the various decisions of this ,,Court in their
chronol ogi cal order. The first of these is Anwar Al
Sarkar’s case (supra). In that case under S. 5(1) of the
West Bengal Special Courts Act, 1950, which read as foll ows
"5(1). A Special Court shall try such

of fences or classes of offences or cases or
cl asses of cases, as the State Government nay
by general or special order in witing,
direct."
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a nunber of persons were tried by the Special Courts
constituted wunder s. 3 of that Act. The Act was entitled
"An Act to provide for the speedier trial of certain
of fences" and the preanble declared that "it is expedient to
provide for the speedier trial of certain offences.” The
majority came to the conclusion that the necessity for
speedier trial of offences did not provide a reasonable
basis of classification and the procedure laid down by the
Act for trial by Special Courts varied substantially from
that laid down for the trial of offences generally by the
Code of Crimnal Procedure and as it left it to the
uncontrolled discretion of the State Governnent to direct
any case which it liked to be tried by the Special Court, it
was voi d. Das J. (as he then was), who agreed with the
majority’s concl usi on, however, referred to t he
circunstances which may legitimately call for a speedier
trial and swift retribution by way of ,punishment to check
the comm ssion of such of fences, in these words
13
"On"the other hand, it is easy to visualise a
situation when certain offences, e.g. theft in
a dwelling house, by reason of the frequency
of their perpetration or other attendi ng
circunmstances, may legitimately call for a
speedier-trial and swift retribution by way of
puni shnent to check the conm ssion of such
of f ences. Are we not familiar with gruesone
crimes' of nurder,. ~arson, loot and rape
conmitted on a large scale during comuna
riots in-particular localities and. are they
not really different froma case of —a stray
nur der , arson, loot or rape in anot her
district which nmay not be -affected by any
conmunal upheaval ? Do not the existence of
the conmunal riots and the concomtant crines
conmmitted on a large scale call for pronpt and
speedier trial in.the very interest and safety
of the community ? May not political nurders
or crimes against the State or a class of the
conmuni ty, e.g., woren, assune such
proportions as woul d- be suf fici ent to
constitute them into a special class of
of fences requiring special treatment ? Do not
these special circunstances add a  peculiar
quality to these offences ~or classes of
of fences or classes of cases which distinguish
themfromstray cases of simlar
s and is
it not reasonable and even necessary to arm
the State with power to classify theminto a
separate group and deal with them pronptly ? |
have no doubt in my mind that the surrounding
ci rcunst ances and the special features | . have
menti oned above will furnish a very cogent and
reasonabl e basis of classification, for it is
obvi ous that they do clearly distinguish these
of fences fromsinilar or even sane species of
offences committed el sewhere and under ordi-
nary circunmstances. This differentia quite
clearly has a reasonable relation to the
object sought to be achieved by the Act,
nanel vy, t he speedier trial of certain
of f ences. Such a classification will not be
repugnant to the equal protection clause of
our Constitution for there wll be no

crine
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discrimnation, for whoever may commit the
specified offence in the specified area in the

specified circunstances will be treated alike
and sent up before a Special Court for tria
under the special procedure. Persons thus

sent up for trial by a Special Court cannot
point their fingers to the other persons who
may be charged before an ordinary Court with
simlar or even sanme species of offences in a
different place and in different circunstances
and conplain of unequal treatnment, for those
ot her persons are of a different category and
are not their equals."
He, therefore;, held that
"Section 5 (1). in so far as it enpowers that
State Governnment to direct 'offences’ or
"cl asses of offences’ or ’'classes of cases to
betried by a Special Court, also by necessary
implication and intendnent, enpowers the State
CGovernment to - classify the 'offences’ or
“cl asses of offences  or ’'classes of cases’,
that is to say, to nake a proper classifi-
14
cation in-the sense | have explained. In nmny
judgment, this part of the section, properly
construed and understood, does not confer an
uncontrol l ed and ungui ded power on. the state
CGovernnent . On the contrary, this power is
controllled by the necessity for making a
proper classification which is guided by the
preanbl e in the sense that the classification
nmust have a rational relation to the object of
the Act as recited in the preanble. It is,
therefore, not an arbitrary power."
It is interesting to conpare this decision with the decision
of this Court in the next case, Kathi Raning Rawat 'v. The
State of Saurashtra (1952 SCR 435) which was heard /in part
alongwith it (Anwar Ali Sarkar’s case) but was adjourned to
enabl e the respondent state to tile an affidavit ~ explaining
the circumstances which led to the enactment of t he
Saurashtra State Public Safety Measures (Third ~Anendnent)

Ordi nance, 1949. It was heard by the sane Bench which
decided Anwar Ali Sarkar’'s case. Section 11 of t he
Ordi nance there under consideration was exactly in the sane
terns as s. 5(1) of the West Bengal Special Court Act. The

only difference between the two was that  the Saurashtra
Ordi nance was purported to have been passed to provide "for
public safety, maintenance of public order and  preservation
of peace and tranquility in the State of Saurashtra.
However, an affidavit was filed on behalf of the /state
giving facts and figures relating to an increasing nunber of
incidents of |looting, robbery, dacoity, nose-cutting and
mur der by maraudi ng gangs of dacoits in certain areas of the
state and these details were held to support the claim that
the security of the state and public peace were |eopardised
and that it becane inpossible to deal with the of fences that
were commtted in different places expeditiously. The
affidavit also stated that the areas specified in the
notification were the nmain zones of the activities of the
dacoits. The inpugned O di nance having thus been passed to
conbat the increasing tenpo of certain types of regiona
crime, the two-fold classification on the lines of type and
territory adopted in the inpugned Ordinance was hel d
reasonable and valid and the degree of disparity of
treatnment involved as in no way in excess of what the
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situation denanded. It was held that "the reference to
public safety, maintenance of public order and preservation
of peace and tranquillity in the preanble shows a definite

objective and furnishes a tangible and rational basis of
Classification to the State Governnent for the purpose of
applying the provisions of the Ordinance and for choosing
only such offences or cases as affect public safety,
nmai nt enance of public order and preservation of peace and
tranquillity.” It would be noticed thus that Anwar Al
Sarkar’s case was concerned with a piece of legislation
which covered the whole field of crimnal law wthout any
basis for classification except speedier trial which was
held not to be a good ground for classification, while in
Kathi Raning Rawat v. The State of Saurashtra the preanble
as well as the notification.issued under the Act specified
certain types of offences-in certain areas alone, as being
those which were to be tried by the Special Judge and were
held to validate an exactly simlar provision
15
In Lachnmandas Kewal ram Ahuja & Anr. v. The State of Bonbay
(1952 SCR 710) section 12 of ~the  Bombay Public Safety
Measures Act, 1947 enpowered CGovernnent to refer cases for
trial by a Special Judge and was, therefore, held void as it
did not purport to proceed on any classification. Thi s
would belong to the sane category as Anwar Ali Sarkar’'s
case. The next case /in chronol ogical order is of Suraj Ml
Mohta & Co. v. A\ V. Visvanatha Sastri & Anr. (1955 1 SCR
448) . In that case section 5(4) of the Taxation-on |ncone
investigation Commission) Act, 1947 was held as "dealing
with the sane cl ass of persons who fall within the ambit of
section 34 of the Indian Incone-tax Act, and as both these
sections deal t with an persons who have simlar
characteristics and simlar properties, t he conmon
characteristics being that they are persons who have not
truly disclosed their income, and have evaded paynment of
taxation on incone, and the procedure prescribed by the
Taxation on Inconme (lnvestigation Comm ssion) /Act is
substantially prejudicial and nore drastic to the assesses
than the procedure under the Indian |ncome-tax Act, and
therefore, s. 5(4) being a piece of discrimnatory |egis-
[ ati on offends agai nst the provisions of article 14 of the
Constitution and is thus void." It would be noticed that as
in Anwar Ali Sarkar’s case in this case also the ordinary
aw under the Indian Incone-tax Act and the extraordinary
procedure under the Taxation of Income (I.nvestigation
Conmi ssion) Act covered the sane class of people and there
is no indication as to why certain cases should be sent to
the Comm ssion and certain cases be dealt wth by, the
regular Incone-tax authorities. But here again it s
interesting to note the observation
but the overall picture is that though under
the Indian I nconme-tax Act the sane officer who
first arrives at a tentative conclusion ‘hears
and deci des the case, his decision is not fin
is subject to appeal, while under t he
provi si ons of sub-section (4) of section 5 of
the decision of the Conmission tentatively
arrived at in the absence of the assessee
becormes final when taken in his presence, and
that makes all the difference between the two
procedures. |If there was a provision for
revi ewi ng the conclusions of the Investigation
Conmi ssion when acting both as investigators
and judges, there might not have been such
subst anti al di scrimnation in t he t wo
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procedures as would bring the case wthin
article 14; but as pointed out above, there is
no provision of that kind in the inpugned
Act . "
It would, thus appear that if there had been a provision for
appeal against the decision of the Investigation Comm ssion
the reference to that Comm ssion woul d have been held valid.
We are referring particularly to this aspect because in both
the statutes now under consideration there is a provision
for appeal to the Cvil Court which is safer and nore
liberal than the provision of appeal under the |Incone-tax
Act to the Appellate Assistant Comm ssioner and the
Appel late Tribunal. M. Sen appearing for the appellants,

however, tried to argue that the reference to the appeal in
this decision was
16

only a referenceto the appeal against the orders of the
I ncome-tax O ficer tothe Appel late Assistant Comm ssioner
W do not see howthat nakes any difference. As al ready
pointed ‘out, the fact that wunder the statutes under
consi deration the appeal lies tothe ordinary Cvil Court is
a point in their favour. The conmon feature between this
case and Anwar Ali -~ Sarkar’s case is that the specia
procedure covers the whole field covered by the ordinary
procedure and it was hold that there was no rational basis
of classification of cases which could be sent to the
I nvestigation Conm ssion. The decisions in Shree Meenaksh
MIlls Ltd. v. Sri A V. Visvantha Sastri & Anr. (1955 1 SCR
767) and M C. Miuthiah & O s. v. The Conm ssioner of
I ncome- Tax, Madras & Anr. (1955 2 SCR 1247) are on the sane
lines as in Suraj Mall Mhta's case and do not call for any
di scussi on.

It is interesting to pass on next “to A Thangal Kunju
Musaliar v.M Venkitachal am Potti & Anr. (1955 2 SCR ' 1196)
a case referred by the Government of the United State of
Travancore and Cochin wunder.s. 5(1) of the Travancore
Taxation on |Incone (Investigation Comm ssion) Act, 1124

nodel l ed on the Indian Taxation oil income (Ilnvestigation
Conmi ssion) Act, 1947, for investigation by the  Travancore
I ncome-tax Investigation Comm ssion in 1949. ~In 1950 the

Indian Act was extended to Travancore and Cochin and the
Travancore Act was allowed to continue to bein force wth
certain nodifications. It was held that S. 5(1) of the
Travancore Act XIV of 1124 read in Juxtaposition with s. 47
of the Travancore Incone-tax Act, 1121 (XXIIIl of 1121) was
not discrimnatory because s. 47(1) of the Travancore Act
XXIl'l of 1121 was directed only against those persons
concer ni ng whom definite information cane into the
possession of the Incone-tax Officer and in consequence of
which the Inconme-tax O ficer discovered that the income of
those persons had escaped or been under-assessed or -assessed
at too low a rate or had been the subject of excessive
relief, and the, class of persons envisaged by S. 47(1) was
a definite class about which there was definite information
leading to discovery within 8 years or 4 years as the case
nmay be of definite itemor items of inconme which had escaped

assessnent. On the other hand under S. 5 ( 1) of the
Travancore Act XIV of 1124 the cl ass of persons sought to be
reached conpri sed only those persons about whom there was

no definite in formation and no discovery of any definite
item or itens of incone which escaped taxation but about
whom the Governnent had only prinma facie reason to believe
that they had evaded paynent of tax to a substantial anount.
Further, it was definitely limted to the evasi on of paynent
of taxation on income made during the war period, whereas s.
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47(1) of the Travancore Act XXl Il of 1121 was not confined
to escapenent from assessnent of incone-tax made during the
war period." It was, therefore, held that there was no
discrimnation. It would be noticed howthin is the line of
di stinction between the two lines of classification. But
that was held as justifying the different treatnent between
the two classes of cases. It is interesting to note that in
Suraj Mall Mohta's case the provision of s.5(1) of the
Taxation on income (lnvestigation Commi ssion) Act
17
(Act XXX of 1947) referring to the class of "substantia
evaders of Incone-tax" who required to be specially treated
under the drastic procedure provided in that Act was held
not to provide a valid classification. But in this case the
word "substantial" was, by reference to Stroud's Judicia
Dictionary and the statenent of [aw by Viscount Sinmon in
Pal sor v. Giinling (1948 AC 291, 317) taken along wth an
affidavit filed in the case, held to nmean "class of persons
who are intended to be subjected to this drastic procedure”
It was al so held that ~"the possibility of such
di scrimnatory treatnent of persons falling within the sane
group or category, however, cannot necessarily invalidate
this piece of legislation and that it was to be presuned,
unl ess the contrary were shown, that the admnistration of a
particular law would  be done "not with an evil eye and
unequal hand’ and the sel ection made by the Governnent of
the cases of persons to be referred for investigation by the
Conmi ssi on woul d not ‘be discrimnatory." Reference was made
to the judgnent of Mikherjea, J. in the Saurashtra case to
the effect
In such - cases, the power given to the
executive body would inport a duty on it to
classify the subject-matter of legislation in
accordance with the objective indicated in the
statute. The discretion that is conferred on
of ficial agencies in such circunstances i s not
an ungui ded di scretion, it has to be exercised
in conformty with the policy to effectuate
which the directionis given and it /is in
relation to that objective that the propriety
of the classification wuld have to be tested.
| f the admnistrative body pr oceeds to
classify persons or things on a basis which
has no rational relation to the objective  of
the legislature, its action can certainly be
annul | ed of f endi ng agai nst the equa
protection clause. On the other hand, if the
statute itself does not disclose (a definite
policy or objective and it confers authority
on another to make selection at its pleasure,
the statute would be held on the face of it to
be discrimnatory irrespective of the way in
which it is applied."
In Kedar Nath Bajoria v. The State of West Bengal (1954 SCR
30) the West Bengal Crimnal Law Anendnent (Special Courts)
Act, 1949 was under consideration. The Act provided for
special procedure for the trial of certain of f ences.
It was entitled an Act to provide for the nore speedy tria
and nore effective punishment of certain offences. These
of fences were set out in the Schedule to the Act. The Act
enpowered the Provincial Government to constitute Specia
Courts of crimnal jurisdiction for specified areas and to
appoi nt Speci al Judges to preside over such courts. It was
observed t hat
The vice of discrimnation, it is sai d,
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consists in the wunguided and wunrestricted
power of singling out for different treatnent
one anong a class of persons ail of whom are
simlarly situated and circunstanced, be that
class large or small. The argument overl ooks
the distinction
--L131Supreme Court\ 75
18
between those cases where the legislature
itself makes a conplete classification of
persons or things and applies to themthe |aw
which it enacts, and others where the |egis-
lature nerely lays down the law to be applied
to persons or things answering to a given
description or exhibiting certain common
characteristics, but being unable to make a
preci'se and conplete classification, |eaves it
to” an administrative authority to make a
sel ective application of the law to persons or
things within the defined group, while I|aying
down the standards or-at least indicating in
clear ternms the underlying policy and purpose,
in accordance wth, and in fulfillment of,
whi ch the administrative authority i s expected
to select the persons or things to be brought
under the operation of the |aw. A famliar
exanple of this type of legislation is the
Preventive Detention Act, 1950, which, having
indicated in what classes of cases and fir
what purposes preventive detention can be
ordered, vests-in the executive -authority a
di scretionary power to- select particul ar
persons to be brought under the |aw. Anot her
instance in point -is furnished by ' those
provisions of the Crimnal Procedure Code
whi ch provide imunity from prosecution
wi t hout sanction (of the Gover nnent for
of fences by public servants in relation to
their official acts, the policy of the |aw
being that public officials should not be
undul y harassed by private prosecution unless
in the opinion of the Government, there were
reasonabl e grounds for prosecuting the public
servant whi ch accordingly should conditionthe
grant of sanction. It is -not, therefore,
correct to say that section 4 of the Act
of fends against article 14 of the Constitution
nerely because the CGover nient is not
conpellable to allot all cases of offences set
out in the schedule to Special Judges but is
vested with a discretion in the matter."
Later, reference was made to Anwar Ali Sarkar’'s case and it
was pointed out that the observations made therein were not
applicable to the statute under consideration in Bajoria s
case which was based on a classification which, in the
context of the abnornal post-war economic and soci a
conditions was readily intelligible and obviously cal cul ated
to subserve the |egislative purpose. Reference was al so
made to the statement by Miukherjea, J. in the Saurashtra
case that
" The object of passing this new O dinance
is identically the sane for which the earlier
Ordi nance was passed, and the preanble to the
latter, taken along with the surrounding
ci rcumst ances, di scl oses a definite
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| egi sl ative policy which has been sought to be
ef fect uat ed by the di fferent provi si ons
contained in the enactnent. |f special courts
were considered necessary to cope wth an
abnormal situation, it cannot be said that the
vesting of Authority in the State Governnent to
sel ect offences for trial by such courts is in
, any way unreasonable."
19
W may now refer to the decision in Kangsari Haldar & Anr.
v. The State of West Bengal (1960 2 SCR 646). There the
appel l ants were prosecuted for having conmtted offences
under s. 120B read with ss. 302 and 438 of the Indian Pena
Code before the tribunal constituted under the Wst Benga
Tri bunal s of Cri m nal Jurisdiction Act , 1952. A
notification issued under that Act declared certain areas to
be a disturbed area within a specified period, and the

case agai nst the appel lants 'was in respect of their
activities inthat area and during that period. It was held
that the “"classification nmade by the imugned Act is
rational and- the differentia by  which offenders are

classified has a rational relation with the object of the
Act to provide for  the speedy trial of the offences
specified in the Schedule to the Act." It also dealt with
certain other offences not specified in the Schedule to the
Act. In dealing with this case the Court observed
"Thi's question necessarily leads us to inquire
whet her.  the discrininatory provisions of the
Act are based on any rational classification
and whet her the  differentiation of the
of fenders  brought within the mschief of the
Act has a rational nexus with the policy of
the Act and the object which it intends to
achi eve. The preanbl e shows t hat t he
Legislature was dealing with the probl em
raised by disturbances which had thrown a
challenge to the security of the State and
rai sed a grave i ssue about the naintenance of
public peace and tranquillity and t he
saf eguar di ng of i ndustry and busi ness.
It,therefore, decided to nmeet the situation by
providing for speedy trial of the schedul ed
of fences. Thus the object of the Act and the
principles underlying it are not in doubt. It
is true that speedy trial of all crimna
offences is desirable; but there would be no
difficulty in appreciating the anxiety of the
Legi slature to provide for a special procedure
for trying the scheduled offences so as to
avoid all possible delay which may be i nvol ved
if the normal procedure of the “Code was
adopted. If the disturbances facing the areas
in the State had to be controlled and the
m schi ef apprehended had to be checked and
rooted out a very speedy trial of the offences
conmitted was obviously indicated.
The classification of offenders who are
reached by the Act is obviously reasonable.
The offences specified in the four itens in
the schedule are clearly of such a character
as led to the disturbance and it 1is these
of fences which were intended to
speedi |l y
puni shed in order to put an end to the threat
to the security of the State and t he

be
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mai nt enance of public peace and tranquillity.
It would be idle to contend that if the
of fences of the type nmentioned in the schedul e
were commtted and the Legislature thought
that they led to the disruption of public

peace and tranquillity and caused jeopardy to
the security of the State they could not be
dealt with as a class by thenselves. Q her

of fences conmmtted by individuals under the
same categories of offences specified by the
Code could be rationally excluded from the
cl assification
20
adopted by the Act because they did not have
the tendency to create the problemwhich the
Act intended to neet. W are, therefore,
satisfied that the classification made by the
Act is rational 'and the differentiation on
whi ch~ the of fenders included within the Act
are treated as a class as distinguished from
other offenders has -'a rational nexus or
relation with the object of the Act and the
policy underlying it. Therefore, it would be
difficult to accede to the argunment that the
Act violates Art. 14 of the Constitution."
The Court pointed out that the majority decision in Anwar
Al Sarkar’s case was based on two principal = considerations
that, having regard to the bald statement nade in the
preanbl e about the need of speedier trials, it was difficult
to sustain the classification mde by s. 5(1), and that the
discretion left to the executive was unfettered-and for its
exercise no guidance was given by the statute. It was
pointed out that in the Saurashtra case the majority took
the view that the preanble to the “Act gave a  clear
i ndi cati on about the policy underlying the Act and the
object which it intended to achieve, that the classification
on which the inpugned provisions were based was a /rationa
classification, and that the differentia on which the
classification was made had a rational nexus with the object
and policy of the Act. They then referred to Lachmandas
Kewal ram Ahuja’s case and pointed out that it nerely
followed Anwar Ali Sarkars’ case. Reference was then -made
to the decision in Kedar Nath Bajoria s case and to Chief
Justice Patanjali Sastri’'s statenment that "the Saurashtra
case would seem to lay down the principle that if the
i mpugned | egislation indicates the policy which inspired it
and the object which it seeks to attain, the mere fact that
the legislation does not itself nake a conplete and precise
classification of the persons or things to which it is to be
applied, but |eaves the selective application of the law to
be made by the executive authority in accordance with the
standard indicated or the underlying policy and' object
di scl osed, is not a sufficient ground for condeming it as
arbitrary and, therefore, obnoxious to Art. 14". The result
of the earlier decisions was sunmed up thus :
considering the wvalidity of the i mpugned
statute on the ground that it violates Art. 14
it would first be necessary to ascertain the
policy wunderlying the statute and the object

intended to be achieved by it. In this
process the preanble, to the Act and its
nmat eri al provi si ons can and nust be
consi der ed. Having thus ascertained t he

policy and the object of the Act and court
should apply the dual test in examning its
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validity : Is the classification rational and
based on intelligible differentia; and has the
basis of differentiation any rational nexus
with its avowed policy and object? If both
these tests are satisfied the statute nust be
held to be wvalid; and in such a case the
consi deration as to whether the same result
could not have been better achieved by
adopting a different classification would be
foreign to the scope of the judicial enquiry.
If either of the two tests is not satisfied
the statute nmust be struck

21
down as violative of Art. 14. Applying this
t est it~ seenms to us that the i mpugned

provi sions contained in s. 2(b) and the
provi'so to s. ~4(1) cannot be sai d to
contravene Art. '14. As we have indicated
earlier, if in issuing the notification
authorised by s. 2 (b) the State Governnent
acts nmala fide or exercises its power in a
col our abl e way, that can always be effectively
chal | enged; but,, in the absence of any such
plea ‘and w thout adequate material in that
behal'f this aspect of the natter does not fal
to be considered in the present appeal
In Jyoti Pershad v. Administrator for-the Union Territory of
Del hi (1962 2 SCR' 125) section 19 of the Slum Areas
(I'mprovement and Clearance) Act, 1956, which provided that
any decree obtained for the eviction of a tenant in respect
of buildings in areas declared "slum areas" could not be
execut ed wi thout the, permssion of , the "conpet ent
authority", was held not obnoxious to the equal protection
of law on the ground that there was enough guidance to the
conpetent authority in the use of his discretion under s.
19(1) of the Act. It was urged before this Court that s.
19(3) of the Slum Areas Act vested an ungui ded, unfettered,
and wuncontrolled power in an executive officer to” wthhold
perm ssion to execute a decree which the petitioner had
obt ai ned after satisfying the reasonable requirenments of the
| aw as enacted in the Rent Control Act and thus offends Art.
14. In considering this argument the Court referred to the
summary of the decisions of this Court laying down the
proper construction of Art. 14 rendered up to 1959, nade by
Das, C. J., in Ramakrishna Dalm a v. Justice Tendol kar (1959
SCR 279), and made its own sunmary on slightly different
lines. of them2 and 4 are inportant:

2. The enactnent or the rule mght not in
terns enact a discrimnatory rule of 1aw but
m ght enable an wunequal or discrimnatory
treatment to be accorded to persons or | things
simlarly situated. This would happen  when
the legislature vests a discretion in- _an
aut hority, be it the Governnent or an
adm nistrative official acting either as an
executive officer or even in a quasi-judicia
capacity by. a legislation which does not |ay
down any policy or disclose any tangible or
intelligible pur pose, thus cl ot hi ng the
authority wth unguided and arbitrary power
enabling it to discrimnate.

In such circunstances the very provision of
the I aw which enables or permits the authority
to discrimnate, offends the guarantee of
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equal protection afforded by Art. 14.

4. It is not, however, essential for the
legislation to conply with the rule as to
equal protection, that the rules for the
gui dance of the designated authority, which is
to exercise the power or which is vested wth
the discretion, should be laid down in express
terns in the statutory provision itself.

22

(Then a reference was made to the statenent of
law in Bajoria’ s cave, which is al r eady
extracted.)

Such gui dance nay thus be obtained from or
af forded by (a) the preanble read in the |ight
of t he surroundi ng ci rcumnst ances whi ch
necessitated the |legislation, taken in con-
junction wth well-known facts of which the
court might take judicial notice or of which
it is appraised by evidence before it in the
formof affidavits, Kathi Raning Rawat v. The
State of Saurashtra being an instance where
the gui dance was gathered in the manner above
i ndicated, ~ (b) or even fromthe policy and
pur pose of the enactnent which nay be gathered
from other operative provisions applicable to
anal ogous or conpar able si tuations or
generally from the _object sought to be
achi eved by the enactment."

The Court then went on to observe :
“"In the —circunstances indicated under the
fourth head, just as in‘the third, the |aw
enacted woul d be valid being neither a case of
excessi ve del egation-or abdication of |egisla-
tive authority viewed fromone aspect, nor
open to-objection on the ground of vio
| ation of
Art. 14 as aut hori sing or permtting
discrimnatory treatnent of persons similarly
situated. The particul ar executive or~ quasi-
judicial act wuld, however, be  open to
chal | enge as already stated on the ground  not
so nuch that it is in violation of the equa
protection of the | aws guaranteed by Art. 14,
because ex concessis that was not permitted by
the statute but on the ground of the sane
being wultra vires as not being sanctioned or
aut hori zed by the enactnent itself."
Though the Court then went into the question whether  there
was any guidance found or principles laid for t he
authorities’ guidance in the Act, and upheld its “validity,
the fourth proposition is very inportant. In the \present
cases also affidavits have been filed by the officers ‘stat-
ing the purposes for which those provisions were enacted.
The very policy and the purpose of the enactnents clearly
nake it apparent that the legislature intended to nmake them
applicable to a special class (1) the-property belonging to
the Governnent, and (2) property belonging to the Bonbay
Muni ci pal Corporation and provide for a speedy method of
recovering those properties.
To sumari se
Were a statute providing for a nmore drastic procedure
different fromthe ordinary procedure covers the whole field
covered by the ordinary procedure, as in Anwar Ali Sarkar’s
case and Suraj Mall Mehta's case w thout any guidelines as
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to the class of cases in which either procedure is to be
resorted to, the statute will be hit by Article 14. Even
there, as mentioned in Suraj Mall Mehta's ease, a provision
for appeal may cure the defect. Further, in such cases if

fromthe preanble and surroundi ng circunmstances, as well as
the provisions of
23

t he statute t hensel ves expl ai ned and amplified by
affidavits, necessary guidelines could be inferred as in
Saurashtra case and Jyoti Pershad s case the statute will
not be hit by Art. 14. Then again where tile statute itself
covers only a class of cases as in Haldar’'s cave and
Bajoria’s case the statute will not be bad. The fact that
in such cases the executive will choose which cases are to
be tried wunder the special procedure will not affect the
validity of the statute. Therefore, the contention that the
mere availability of two procedures will vitiate one of
them that is the special procedure, is not supported by
reason or ‘aut hority:

The statute itself in the two classes of cases before us
clearly lays down the purpose behind them that is prenises
bel onging to the Corporation-and the Governnent should be
subject to speedy procedure in the matter of evicting
unaut hori zed persons occupying them This is a sufficient
guidance for the /authorities on whomthe power has been
conferred. Wth such an indication clearly given in the
statutes one expects the officers  concerned to avai
thensel ves of the procedures prescribed by the Acts and not
resort to the dilatory procedure of the ordinary G vi
Court. Even normal Iy one cannot imagi ne an-officer having
the choice of two procedures, one which enables himto get
possessi on of the property quickly and the other which woul d
be a prolonged one, to resort to the latter. Administrative
officers, no less than the courts, do not function in a
vacuum It would be extrenely unreal to hold that an
adm nistrative officer would in taking proceedings for
evi ction of unauthorised occupants of Governnent property or
Muni ci pal property resort to the procedure prescribed by the
two Acts. in one case and to the ordinary Civil Court in the

ot her. The provisions of these two Acts cannot be  struck
down on the fanciful theory that power would be exercised in
such an wunrealistic fashion. |In considering whether the

of ficers would be discrimnating between one set of persons
and another, one has got to take into account normal human
behavi our and not behavi our which is abnorrmal. It is not
every fancied possibility of discrinmnation but the rea
ri sk of discrimnation that we nust take into account. This
is not one of those cases where discrimnationis wit |arge
on the face of the statute. Discrimnation nay be possible
but is very inprobable. And if there is discrimnation in

actual practice this Court is not powerless. Further nore,
the fact that the Legislature considered that the ordinary
procedure is insufficient or ineffective in evicting

unaut hori sed occupants of Governnent and Cor por.at.i on
property and provided a special speedy procedure therefore
is a clear guidance for the authorities charged with the
duty of evicting unauthorised occupants. We, therefore,
find ourselves wunable to agree with the mgjority in the
Northern India Caterers’ case’

We should add that the basis of that decision is that
section 5 of the Act enables the Collector to discrimnate
agai nst some by exercising his power under section 5 and
take proceedings by way of suit against others. In
proceeding on that basis the mgjority made an obvious
m stake. Under section 4 of the Act 'if the Collector is of
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OPinion that any person is in unauthorised occupation of-
any public Prenises and that he has to be evicted he shal
issue a notice in witing calling upon such person to show
cause why an order of eviction should not be passed’. Thus
the Collector has no option at all but to issue a notice.
But after considering the cause and the evidence produced by
such person and after giving hima reasonabl e opportunity of
being heard. he may make an order of eviction. Ther ef ore,
if he is of opinionthat it is a case where, a suit is a
nore proper remedy because, of the circunstances of the case
or its conplicated nature he may not order eviction. Then
it would be for the Government to institute a suit. It is
not for the Collector to do so. The Collector has no dis-
cretion either to filea suit or to take proceedi ngs under
the Act. Nor can the Governnment order the Collector to pass
an order of eviction in every case under section 5 as the
power under that section is the Collector’s statutory-power.
Thus, 'the mmjority, in ignoring the obligatory nature of
the, notice wunder section 4 and the discretionary power
under section-5 which has to be exercised after hearing the
party was in error in proceeding on the basis of section 5
alone and holding that it conferred arbitrary power on the
Collector to resort to the power under the Act in the case
of some and a suit /in the case of some others.

It is also necessary to point out that the procedures laid
down by the two Acts now under consideration are not so
harsh or onerous as to suggest that a discrimnmination would
result if resort is nade to the provisions of these two Acts
in some cases and to the ordinary Cvil Court . in other
cases. Even t hough the officers deciding these ‘questions
woul d be adninistrative officers there i's provision in these
Acts for giving notice to the: party affected, to informhim
of the grounds on which the order of eviction is proposed to
be made, for the party affected to file a witten statenent
and Produce docunents and be represented by |awers. The
provisions of the Cvil Procedure Code regarding sunmmoning
and enforcing attendance of persons and exam ning’  them on
oath, and requiring the discovery and production of  docu-
nments are a val uabl e saf eguard-for the person-affected. So
is the provision for appeal to the Principal Judge of the
Cty Civil Court inthe city of Bonbay, or to® a D strict
Judge in the districts who has got to deal with the matter
as expeditiously as possible, also a sufficient safeguard as
was recognised in Suraj Mall Mehta's case. ~The main diffe-
rence between the procedure before an ordinary Cvil Court
and the executive authorities under these two Acts is that
in one case it will be decided by a judicial officer trained
in lawand it mght also be that nore than one appeal- is
avai | abl e. As against that there is only one appea
available in the other but it is also open to the “aggrieved
party to resort to the H gh Court under the provisions of
Art. 226 and Art. 227 of the Constitution. This is no Iless
effective than the provision for a second appeal . On the
whol e, considering the object with which these specia
procedures were enacted by the legislature we would not be
prepared to hold that the difference between the two
procedures is so unconscionable as to attract the vice of

di scri m nation. After all, Art. 14 does not demand a
fanati cal approach. W, therefore, hold
25

that neither the provisions of Chapter V-A of the Bonbay
Muni ci pal Corporation Act nor the provisions of the Bonbay
Covernment Prem ses (Eviction) Act, 1955 are hit by Art. 14
of the Constitution.
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In the result all the appeals and wit petitions art
di smissed. The Petitioners will pay one set of costs. The
Appeal s will be posted for disposal before a division Bench
KHANNA, J. | agree that the wit petitions be disnissed, but
| woul d base ny conclusion on the ground that the procedure
prescribed by the inpugned provisions is not onerous or
drastic when conpared with that contained in the GCvi
Procedure Code. My | earned brother Alagiriswam J. has
anal ysed the inpugned provisions contained in the Bonbay
Muni ci pal Corporation Act as well as. those contained in the
Bonbay Governnent Premi ses (Eviction) Act. It would appear
therefrom that sone of infirmties fromwhich the Punjab
Public Prem ses and Land (Eviction and Rent Recovery) Act of
1959 suffered are not present in the inmpugned enactnents.
The inmpugned provisions provide for the giving of notice to
the party affected. Such a party has to be informed of the
grounds on which the order for-eviction is proposed to be
made and has to be afforded an opportunity to file a witten
statenent /~ and produce docunents.  The party can also be
represented by | awers. The provisions of the Code of Civi
Procedure  regardi ng sumoni ng and enforcing attendance of
persons and exam ning themon oath as also those relating to
di scovery and production of documents provide a valuable
saf eguar d. The aggrieved party has a right of appeal, and
the appeal lies not to an adnministrative officer but to a
judicial officer of the status of a Principal Judge of the
City CGivil Court or a District Judge: 1t is also apparent
that if the officer concerned acts beyond his  jurisdiction
his order would be liable to-assailed under articles 226 and
227 of the Constitution. | would, therefore, hold that the
procedure envisaged in _the inpugned provisions is not
onerous and drastic as would justify an inference of
di scrim nation. The sinple fact that there are two  foruns
with different procedures would not justify the quashing of
the inpugned provisions as being violative of article 14,
especially when both procedures are fair and in consonance
with the principles of natural justice. | agree 'with ny
| earned brother Bhagwati J. that what is necessary to
attract the inhibition of article 14 is that there nmust be
substantial and qualitative differences between the two
procedures so that one is really and substantially nore
drastic and prejudicial than the other and that we should
avoi d dogmatic and finical approach when dealing withlife's
mani fold realities.

| rmust also utter a note of caution against the tendency to
lightly overrule the view expressed in previous decisions of
the Court. It may

26

be that. there is a feeling entertained by certain schools
of thought, to quote the words of Cardozo, that "the
precedents have turned upon us and are engulfing and
anni hilating us-engul fing and anni hilating the very devotees
that worshipped at their shrine. So the air is full of new
cults that disavow the ancient faiths. Some of themtell us
that instead. of seeking certainty in the word, the outward
sign, we are to seek for sonething deeper, a certainty
relative and tenporary, a witing on the sands to be effaced
by the advancing tides. Sone of themeven go so far as to
adjure us to give over the vain quest, to purge ourselves of
those vyearnings for the unattainable ideal, and to be
content with an enpiricismthat is untroubled by strivings
for the absolute.". (see page 9 Selected Witings of
Benjami n Nathan Cardozo by Margaret E. Hall). At the sane
time, it has to be borne in mnd that certainty and
continuity are essential ingredients of rule of I aw.
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Certainty in |law would be considerably eroded and suffer a
serious set back if the highest court of the land readily
overrules the view expressed by it in earlier cases, even
though that view has held the field for a nunber of years.
In quite a nunber of cases which come up before this Court,
two views are possible, and sinmply because the Court
considers that the view not taken by the Court in the
earlier case was a better view of the matter would not
justify the overruling of the view. The lawlaid down by
this Court is binding upon all courts in the country under
article 141 of the Constitution, and nunerous cases all over
the country are decided in accordance with the view taken by

this Court. Many people arrange their affairs and |arge
nunber of transactions also take place on the faith of the
correctness of the viewtaken by this Court. It would
create wuncertainty, ~instability and confusion if the |aw

propounded by this Court on the basis of which nunerous
cases ‘have been decided and nmany transactions have taken
place is held to be not the correct law. This Court may, no
doubt, i'n —appropriate cases overrule the view previously
taken by it but that should only be for conpelling reasons.
Necessity may sonetinmes be felt of ridding stare decision of
its petrifying rigidity. As observed by Brandeis, "stare
decisis i s al ways a desi der at um even in t hese
constitutional cases. But inthem it is never a command"
(see The Unpubl i shed Opi nions, page 152). Some new aspects
may conme to light and it may becone essential to cover fresh
grounds to nmeet  the new situations or to over come
difficulties which did. not manifest thenmselves or were not
taken into account when the earlier view was propounded.
Precedents have a value and the ratio decidendi of a case
can no doubt be of assistance in the ~decision of future
cases. At the sane tine we have to, as observed by Cardozo,
guard against the notion that because a principle has been
fornmul ated as the ratio decidendi of a given problem it is
therefore to be applied
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as a solvent of other problens, regardless of consequences,
regardl ess of defl ecting factors, i nflexibly and
automatically, in all its pristine generality (see Selected

Witings, page 31). As inlife soin lawthings are not
static. Fresh vistas and horizons may reveal-thensel ves as
a result of the inmpact of new ideas and developnents in
different fields. of life. Law, if it has to satisfy human
needs and to neet the problems, of life, nust adapt itself
to cope with newsituations. Nobody is so gifted wth
foresight that he can divine all possible human “events in
advance and prescribe proper rules for each of ‘them There
are, however, certain verities which are of the essence of
the rule of law and no law can afford to do away with /'them
At the sane tine it has to be recognized that there is a
continuing process of the growh of |law and one can' retard
it only at the risk of alienating law from life itself.
There shoul d not be much hesitation to abandon an untenable
position when the rule to be discarded was in its origin-the
product of institutions or conditions which have gained a
new si gni ficance or devel opnment with the progress of years.
It sometimes happens that the rule of |law which grew up in
renote generations may in the ful ness of experience be found
to serve another generation badly. The Court cannot all ow
itself to be tied down by and becone captive of a view which
in the light of the subsequent experience has been found to
be ,patently erroneous, manifestly unreasonable or to cause
har dshi p or to, result in plain iniquity or public
i nconveni ence. The Court has to keep, the bal ance between
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the need of certainty and continuity and the desirability of
growm h and devel opment of law. It can neither by judicia

pronouncenents allow law to petrify into fossilised rigidity
nor can it allow revolutionary iconoclasm to sweep away
establ i shed principles. On the one hand the need is to
ensure that judicial inventiveness shall not be desiccated
or stunted, on the other it is essential to curb the
tenmptation to lay down new and novel principles in
substitution of well established principles in the ordinary
run of cases and the readiness to canonise the new
principles too quickly before their saintliness has been

affirmed by the passage of tine. The votaries of the
pragmatic idea that principles and rul es shoul d be
accommodat ed to ends nust al so take into account t he

truth that of the ends to be achieved defines and order are
thensel ves anobngst the greatest and the nost obvious. The
di stinction between evolution of |aw which is permn ssible by
process of judicial pronouncenents and radi cal changes in
law which can only be brought. about as a result of
| egi sl ati'on” cannot also be lost sight of. As observed by
Cardozo J.

"I think adherence to precedent should be the

rule and not the exception. | have already
had occasion to dwell upon sone of the
considerations that sustain it. To these
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I  may add that the |abour of judges would be
increased alnost to the breaking point if
every past decision could be reopened in every
case, and one could not |lay one’s own course
of bricks on the secure foundation of the
courses laid down by others who had gone
before him..... The situation woul d, however,
be intolerable if the weekly changes ' in the
conposition of the Court were acconpanied by
changes in its rulings. In such circunstances
there is nothing to/'do except to stand by the
errors of our brethren of the week before,
whet her we relish themor not. But | amready
to concede that the rule of adherence to
pr ecedent, t hough it ought not to be
abandoned, ought to be in sone degree rel axed.
I think that when a rule, after it has been
duly tested by experience, has been found to
be inconsistent with the sense of justice or
with the social welfare, there should be |ess
hesitation in frank avowal and ful
abandonnent. W have had to do this sonetines
inthe field of constitutional |aw." (see page
170 and 171 Selected Witings of Benjamn
Nat han Cardozo by Margaret E. Hall).
So far as the question is concerned about the reversal of
the previous view of this Court, such reversal should be
resorted to only in specified contingencies. It may perhaps
be laid down as a broad proposition that a view which has
been accepted for a long period of tine should not be
di sturbed unless the Court can say positively that it was
wong or unreasonable or that it is productive of public
hardshi p or inconveni ence. Question about the overruling of
its previous decisions was considered by this Court in the
case of Bengal Immunity Co. Ltd. v. The State of Bihar &
Os. (1) Das Acting CJ. after quoting from Anerican
Australian and Privy Council decisions observed as under
"Reference is made to the doctrine of finality
of judicial decisions and it is pressed upon
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us that we should not reverse our previous
deci si on except in cases where a nmaterial pro-
vision of |aw has been overl ooked or where the
deci sion has proceeded upon the nm st aken
assunption of the continuance of a repeal ed or
expired statute and that we should not differ
from a previous decision nerely because a
contrary view appears to us to be preferable.
It is needless for us to say that we should
not lightly dissent froma previous pronounce-
ment of this Court. Qur power of review,
whi ch undoubtedly exists, nust be exercised
with due care and caution and only for
advancing the public well being in the [ight
of the surrounding circunstances of each case
brought~ to our notice but we do not consider
it right to continnue out power within

(1) [1955] 2 S.C.R 603.
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rigidly fixed limts as suggested before us.
I'f on a reexam nation of the question we cone
to the conclusion, as indeed we have, that the
previ ous majority deci si on was pl ai nly
erroneous -then it will be our duty to say so
and /‘not ‘to perpetuate our mistake even when
one |learned Judge who was  party to t he
previ ous decision considers it incorrect on
further reflection. ~We should do so all the
nor e readily as our decision is on a
constitutional —question and our erroneous
deci si on has inposed illegal tax burden on the
consum ng public and has otherwi'se given rise
to public inconvenience or hardship,. for it
is by no means easy to amend the Constitution

Sonetinmes frivolous attempts. May be made to
guestion our previous decisions but if the
reasons on whi ch our decisions are founded are
sound they will by thenselves be sufficient
saf eguard against such frivolous attenpts.
Further, the doctrine, of stare decision has
hardly any applicationto an isolated and
stray decision of the Court very recently made
and not followed by a series of decisions
based thereon. The probl em before us does not
involve overruling a series of decisions but
only.involves the question as to whether we
shoul d approve or di sapprove follow or
overrule, a very recent previous decision as a

precedent. In any case, the doctrine

of stare
decision is not an inflexible rule of |aw and
cannot be permitted to perpetuate our | errors
to the detriment to the general welfare of the
public or a considerable section thereof.”
It would follow fromthe above that although this Court
affirmed its, power to overrule and depart from the view
expressed in its previous judgnents, it also stressed the

i mportance of not lightly dissenting from previ ous
pronouncenents of this Court.
Applying the principle enunciated above also, I am of the

view that no sufficient ground has been shown for overruling
the view expressed by the nmpjority in Northern India
Caterers case(l). It may be that the view expressed by the
mnority in that case appears to be preferable, but that by
itself would not show that the decision arrived at in the
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Northern |India Caterers case was plainly erroneous and as
such requires overruling. It also cannot be said that
aforesaid decision has given rise to public inconvenience
and hardship. The legislature has in view of the decision
in Northern India Caterers case made necessary anmendnents in
many of the enactnments so as to bar the jurisdiction of the
civil courts in matters dealt with by those enactnents. No
consti -

(1) (1967) 3 S.C. R 399.
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tutional amendnment was required to set right the difficulty
experienced ,as a result of the decision of this Court in
Northern India Caterers case.

I am therefore, of the viewthat it is not necessary for
the purpose ,,of this case to overrule the mgjority decision
in the case of Northern India Caterers.

BHAGWATI, J., These appeals and wit petitions challenge the
,constitutional validity of Ch. VA of the Bonbay Municipa
Corporation Act, 1888 (hereinafter referred to as the
Muni ci pal' Act) and the Bonmbay Gover nnent Prem ses (Eviction)
Act, 1955 (hereinafter .referred to as the Governnent
Prem ses Eviction Act) as it stood prior to its anendment by
Maharashtra Act 12 -of 1969, on the ground that they
contravene Art. 14 of the Constitution.  The challenge is
based mainly on the decision of this Court in Northern India
Caterers Ltd. v. State of Punjab(l) where this Court held S
5 of the Punjab Public Prem ses and Land (Eviction and Rent
Recovery) Act, 1959 lo be void as being in ‘conflict wth
Art. 14 of the Constitution. The question is whether the
ratio of this decision is applicable to the provisions
contained in Ch. VA of the Minicipal Act and the Governnent
Prem ses Eviction Act, and if it is, whether this  decision
requires to be reconsidered by us.

The Muni cipal Act is an old statute enacted for the | purpose
of providing for the, municipal adm nistration of the city
of Bombay. Ch. VA was introduced in the Minicipal Act by
Maharashtra Act 14 of 1961. It consists of a fasciculus of
sections comrencing froms. 105A and ending with /S. /105H
Secti on 105A is the definition section which gi ves
definitions of wvarious terms used in Ch. VA and one of
those terms is "unauthorised occupation” which is defined by
cl. (d) to mean occupation by any person —of Corporation
prem ses withcut authority for such occupation and includes
continuance in occupation by any person of the prenises
after the authority under which he was all owed to occupy the
prem ses has expired or has been duly determned, Sub-s. (1)
of S. 105B provides inter alia as follows :

"105B. (1) Where the Commi ssioner is satisfied.-

(a) that the person authorised to occupy any corporation
prem ses has, whether before or after the corn-

(1)) [1967] 3 S.C. R 399.
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mencenent of the Bombay Muinicipal Corporation
(Amendrent) Act, 1960.

(i) not paid for a period of nore than two
nonths, the rent or taxes lawfully due from
himin respect of such prenises; or

(ii) sub-let, contrary terms the terms or
conditions of his occupation, the whole or any
part of such premnises; or

(iii) commtted, or is committing, such acts
of waste as are likely to dimnish materially
the value, or inpair substantially the
utility, of the prenises; or

(iv) otherwi se acted in contravention of any
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of the terns, express or inplied, under
whi ch he is authorised to occupy such
prem ses-

(b) that any person is in unaut hori sed
occupation of any corporation prem ses;

(c) that any corporation premses in the
occupation of any person are required by the
corporation in the public interest.

the Commi ssi oner nmay notwithstanding anything
contained in any law for the time being in

force, by notice-order that person,

any other person who nmay be in occupation of
the whole or any part of the prenises, shal
vacate themwithin one nonth of the date of
the service of the notice."
Before, however, ~an order can be made by the Minicipa
Conmi ssi oner agai nst any person under subs. (1) of s. 105B
sub-s. (2) of that section says that the Muni ci pa
Conmi ssioner shall issue a notice in witing calling upon
al |l persons concerned to show cause why an order of eviction
shoul d not be nade. This notice is required to specify the
grounds on which the order of eviction is proposed to be
made and it is intended to give an opportunity to al
persons who are or nmay be in occupation of or claiminterest
in the Corporation premises to show cause against the
proposed order of ‘eviction. Sub-s. (2) of s.
32
105B t hen proceeds to say that the person concerned may file
a witten statenent and produce docunents in-support of his
case and at the inquiry before the Minicipal Conm ssioner
he is entitled to appear by advocate, attorney or . pl eader
This procedure is intended to, give effect to the principle
of natural justice enbodied in the maxi maudi alteim partem
and it is as it should be, for the Minicipal Comm ssioner is
given power to determ ne whether a personis liable to be
evicted from any Corporation prem ses under cl. (a), or cl
(b) or cl. (c) of sub-s. (1), and before any determ nation
adverse to himis nmade affecting his right to hold the said
prem ses, he nust be given a reasonabl e opportunity of being

heard. |If after hearing the person concerned, the Minicipa
Conmi ssioner is satisfied that the case falls wthin  cl
(a), «cl. (b) or cl. (c), and such personis liable to be

evicted under any of these three clauses, he may by notice
order such person to vacate the Corporation premises wthin

one nmonth of the date of the service of the notice. ~If the
person ordered to vacate the Corporation prem ses does not
conply with the order of evi cti on, t he Muni ci pa

Conmi ssi oner can under sub-s. (3) of s. 105B  evict /that
person and any other person who obstructs him and take
possessi on of the Corporation prem ses, if necessary, by use
of force. Sub-s. (6) of s. 105B provides that if a 'person

who has been ordered to vacate any Corporation prem ses
under sub-cl. (i) or sub-cl. (iv) of cl. (a) sub-s. (1),
within one nonth of the date of service of the notice, or
such longer time as the Municipal Commissioner may allow,
pays to the municipal Conmissioner the rent and taxes in
arrears, or as the case may be, carries out or otherw se
conplies with the terns contravened by him to t he
satisfaction of the Minicipal Comm ssioner, the Minicipa

Comm ssioner shall on such terns as he thinks fit, in lieu
of evicting such person under sub-s. (2), cancel the order
made by hi munder sub-s. (1), and thereupon such person nay
continue to hold the Corporation prenises on the sane termns
as before. Then follows s. 105C which inter alia confers

as
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power on the Minicipal Conm ssioner to assess damages on
account of use and occupation of the Corporation premises in
cases where any person is found to be in unauthorised
occupation of the same. Sec. 105D is not material for our
purpose and. we may omt it from consideration. Sec. 105E
is the next section and that says that the Minicipa

Conmi ssioner shall. for the purpose of holding any inquiry
under the Act, have the sane powers as are vested in the
civil Court.under the Code of Cvil Procedure, when trying a
suit, in respect of (a) summoni ng and enforcing attendance
of any person and exam ning himon oath, (b) requiring the
di scovery and production of documents and (c) any other
matter which nay be prescribed by Regul ati ons made under
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S. 105H. This section clearly contenplates that the
Muni ci pal Commi ssi oner, while holding an inquiry, can order
di scovery and production of documents and also exam ne

Wi tness on oath in the same manner as a civil court. Every
order of the Muinicipal Conm ssioner under s. 105B or s. 105C
i s made appeal abl-e under s. 105F and the appeal lies to the

Princi pal -Judge of the City Cvil Court of Bonmbay or such of
their judicial officer in Geater Bonbay of not I|ess than
ten years standing as the Principal Judge may designate in
that behalf. The appellate officer is given power to stay
the enforcenent of the order of the Minicipal Comm ssioner
which is inmpugned in the appeal, for such period and on such
conditions as he deens tit and the appeal is to be disposed
of by himas expeditiously as possible. Sec. 105G gives
finality to the order made by the Minicipal Conm ssioner or

the appellate officer and provides that it shall not be
called in question in-any original suit,” application or
execution proceedings. There is lastly s. 105H which

confers power on the Minicipal Comrissioner, wth the
approval of the Standing Committee, to nmake Regul ations for
all or any of the matters set out in - that section, which

include inter alia the holding of enquiries, the principles
whi ch may be taken into account in assessing damages’ under
s. 105C and the procedure to be followed in appeals
preferred wunder s. 105F. It would thus be seen that a
special procedure is enacted under these sections for
eviction of any person from Corporation premn ses-on any _of
the grounds set out incl. (a)., cl. (b) cl. (c) of sub-s.
(1) of s. 105B

The Governnent Premises Eviction, Act also lays down a
speci al procedure for eviction of any person from governnent
premises which is nmore or less identical with that set out
in Ch. VA of the Minicipal Act. The only difference is
that whereas under Ch. VA of the Minicipal Act the power
to determine the liability and make an order of eviction is
given to the Munici pal Conm ssioner, the Governnment Prenises
Eviction_Act gives this power to the Conpetent Authority,
who would be’-an officer not lower in rank than that @ of a
Deputy Collector or an executive engi neer appointed by the
State Government. There is also one other difference
between the provisions of Ch. VA of the Minicipal Act —-and
the provisions of the Government Prem ses Eviction Act and.
that arises because. section 8A has been introduced in the
CGovernment Prenises Eviction Act by an anmendnent rmade by
Maharashtra Act. 12 of 1969 whereas no such anendment has
been nmade in Ch. VA of the. Minicipal Act. This anendnent
was nmade in the Government Premises Eviction Act in
consequence of the decision of this Court in Northern India
Caterers Ltd. v. State of Punjab,(1) but that is not
mat eri al because, so far as the present cases arising under
the Governnent Premises Eviction Act are concerned, the
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proceedings for eviction were taken and the order of
"eviction was nmade before section 8A was introduced in the
Covernment Prenises Eviction Act and the provisions of the
Government Premises Eviction Act with which we are concerned
are, therefore, the provisions as they stood prior to their
amendment by the introduction, of section 8A

(1) [21967] 3 S. C. R 399.

4--1131 Sup. C1./75
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Having set out the relevant provisions of the two statutes
i mpugned in these cases, we may now turn to examne the
grounds on which they are challenged. But before we do so,

we may clear the ground by pointing out-and this is
i mportant to renenber in the context of an argunent advanced
on behal f of the respondents which we shall have occasion to
examine a little later-that the special procedure for
determining the liability to eviction and securing eviction
of persons found liable to be so evicted laid down in the
two statutes has not been assailed before us on the ground
that it i's unreasonabl e and inposes unjustified restriction
on the fundamental right to hold property guaranteed under
Art. 19(1) (f). It was faintly argued before us that the
i mpugned provisions -of these two statutes by providing
speci al procedure for eviction of occupants of Minicipal or
Government prem ses have nade unjust discrimnation between
occupants of other prem ses and are onthat account viola-
tive of Art. 14, But "there is no  substance in this
challenge. It is not uncommon to find |egislation according
special treatnent to Government or other public bodies and
such | egislation has been upheld by this Court in numerous
deci ded cases. Bachawat, J., in his mnority -judgnment in
Northern India Caterers Ltd. v. State of Punjab (1) has
referred to several such decisions and there are nany. nore.

W may nmention a few of them The decision in | Baburao
Shantarm More v. The Bonbay Housing Board and Anr.(2) upheld
the wvalidity of the exenption of prem ses belonging to the
Government or a local authority fromthe provisions of the
Bonbay Rents Hotel & Lodgi ng House Rates Control Act, /1947.

The decision in Shri Minnalal & Anr. v. Collector of
Jhal awar & Os.(3) held that the Rajasthan Public ~Demands
Recovery Act, 1952 was not wunconstitutional -as giving
special facility to the Governnent as a banker for recovery
of its dues. It was decided in Nav Rattanmal & OS. v. The
State of Rajasthan(4) that the legislature may reasonably
provide a longer period of limtation for suits by the
CGovernment and in Lachhman Das v. State of Punjab & O's. (5)
it was held that the Patiala Recovery of States Dues Act, 1V
of 2002K, in setting up separate authorities for
det erm nati on of disputes and prescribing a specia

procedure to be followed by themfor recovery of dues of the
Pati al a State Bank by sunmmary process, was not
discrimnatory and void. Now, in all these decisions the
law providing for special treatment to Governnent or  other
public bodies was held not to be discrimnatory, but  from
that it does not follow that every |aw which gives
differential treatnment to Government or other public bodies
is necessarily immune fromchallenge on the ground of
discrimnation. There is no talisman or, charmprotecting a
law fromthe vice of unconstitutional discrimnation, when
the discrimnation is in favour of the Government or other
public bodies. The law is now well settled that the
| egi slature has power of making special laws to atam
particular ends, and for that purpose it nmay select or
cl assify persons

(1) [1967] 3 S.C.R 399.
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(3) [1961] 2 S.C.R 962.
(5) [1963] S.C.R 353.
(2) [1954] S.C.R 572.
(4) [1962] 2. S.C.R 324
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and things wupon which such laws are to operate. But the
mere fact of classification is not sufficient to relieve a
statute fromthe reach of the equality clause contained in
Art. 14. To get out of its reach it nmust appear that not
only a classification has been nade but also that it is one
based on some real distinction, bearing a just and
reasonable relation to the object of the Legislation, and is
not a nere arbitrary selection. The classification to be
valid and perm ssible nmust satisfy a double test; it nust be
founded on an intelligible differentia, which distinguishes
those who are grouped together from others, and that
differentia must ~have a rational relation ,to the object
sought to be achieved by the statute. It was on application
of this /double test that in the above-nmentioned decision
that the law maki ng special provision for Governnent or
ot her public bodies was held to be constitutionally valid.
The application of the sane double test, however, resulted
in the invalidation of the exenption of debts due to the
Central CGovernnment or the CGovernment of any State or a | oca
authority from the operation of the Rajasthan Jagirdar’s
Debt Reduction. Act which provided for scaling dowmn of debts
of Jagirdars whose Jagir |ands had been resumed by the
Government. Vide State of Rajasthan v. Mikanchand & O's. (1)
It will thus be seen that where a statute, according specia
tr eat nent to Covernment or- other public bodi es, is
chal | enged on the ground of discrimnation, thevalidity of
the statute has to be judged by applying this double test,
and it is this double test which we nust, therefore, proceed
to apply in determning the validity of the inpugned
provi sion contained in the two statutes.

So far as Ch. VA of the Minicipal” Act is concerned,-and
what we say in regard to Ch. VA(of the Minicipal Act nust
also apply equally in relation to the Governnent Prenises
Evi cti on Act with the words " Gover nnent Prem ses"
substituted for the words "Minicipal prenm ses"-the statenent
of objects and reasons for the introduction of this Chapter,
as also the provisions contained init, clearly indicate
that this Chapter was enacted to provide to the Muinicipa
Corporation a speedier renmedy for eviction of unauthorised
occupants from Minici pal premi ses, as against the ordinary
remedy of a civil suit involving expense and del ay, so, that
the Municipal Corporation should be able to carry out

effectively "its policy of slum cl earance, speedy
devel opnent of the estates of the Corporation and providing
nore housing accommmobdation’. Chapter VA of the Minicipa

Act, no doubt, differentiates occupiers of Minicipal pre-
mses from occupiers of other prem ses, but there is a
socially wvalid and legally intelligible differentiation
between the two classes of occupiers. So far as Minicipa
prem ses are concerned, the nenbers of the public are
vitally interested in seeing that such prem ses are freed
from unauthorised occupation as speedily and expeditiously
as possible in order that the Minicipal Corporation should
be able to inplement its policy of slum clearance, speedy
devel opnent of Municipal estates and providing for nore
housi ng accommbdat i on

(1) [1964] 6 S.C. R 903.
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which are projects redounding to public benefit. Thi s
element of public interest in speedy and expedi tious
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recovery of possession from unauthorised occupants is absent
in case of premses belonging to private parties. The
speedy machinery for eviction of unauthorised occupants from
Muni ci pal premises is, therefore, justified, in that it is
in the interest of the public that speedy and expeditious
recovery of Muinicipal prem ses from unauthorised occupiers
is made’ possible through the instrunentality of a speedier
procedure, instead of the elaborate procedure by way of
civil suit involving both expense and delay. Speedy justice
is to-day, in view of the existing procedural skein of an
ordinary suit, an alnost inpossible feat. There is, thus, a
valid basis of differentiation between occupi ers of
Muni ci pal prenises and those of other prem ses, and there is
a rational relation and nexus between the basis of the
classification and the object of the |egislation. The
constitutional wvalidity of the inmpugned provisions in the
two statutes cannot, in'the circunstances, be assailed on
the ground that they make wunjust discrimnation between
occupi ers of Government or Minicipal prem ses and occupiers
of other ‘prem ses.

The rmai n-ground of attack against the constitutionality of
t he i npugned provisions, however, was that even if occupiers
of Governnent or Minicipal premises form a class by
thensel ves as agai nst occupiers of private, owned properties
and such classification is justified on the ground that they
require differential' treatnent in public interest, the
i mpugned provi sions discrininate _anmongst - occupiers of
CGovernment or Municipal prenises inter se and  are, there-

fore, violative of the equality clause. The petitioners-
appel I ant s contended that the speci al procedure for
determning the Iliability to eviction laid down in the

i mpugned provisions is nore drastic and prejudicial than the
ordinary procedure of a civil suit and both these procedures
operate in the sane field without there being any guidelines
provided in the, impugned provisions as to when one or the
other procedure shall be followed with the result that the
i mpugned provisions permt discrimnation anongst occupiers
of Governnent or Minicipal premises in that sone nmay be
subjected to the special procedure while others may be
subjected to the ordinary procedure. The —occupi ers of
CGovernment or Municipal prenises can be proceeded against
under the inpugned provisions as al so under the ordinary
procedure of a civil suit, and there being no principle or
policy to guide the authority as to when the specia
procedure should be adopted, or the case should be dealt
with wunder the ordinary procedure, it would be opento the
authority to make a discrimnatory choice anbngst -~ occupi ers
of Government or Minicipal prem ses, and this absolute and
ungui ded power of selection, though exercisable within the
class of occupiers of Governnent or Minicipal premises, is
discrimnatory. The vice of discrimnation, it was- argued,
consi sts in the ungui ded and unrestricted power of singling
out for being subjected to the special procedure some
amongst a cl ass of persons, nanely, occupiers of CGovernnent
or Municipal prem ses, all of whomare simlarly situate and
circunst anced, |eaving others to be dealt with according to
the ordinary procedure. This argunent was
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sought to be supported by the najority decision of this
Cour t in Northern India Caterers Ltd. V. State of

Punjab. (1) W do not think this argument is sound. The
majority decision in Northern Indian Caterers Ltd. v. State
of Punjab(1l) has no application in the present case, and in
any event, we are of the view that decision does not
represent the correct |aw
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The statute which cane up for consideration before this
Court in Northern India Caterers Ltd. v. State of Punjab(2)
was the Punjab Public Prem ses and Land (Eviction and Rent
Recovery) Act, 1959. This Act laid down a special procedure
f or eviction of un-authorised occupants from public
prem ses. The constitutional validity of the enactnent of
this special procedure was challenged before this Court as
being violative of Art. 14. There were two grounds on which
the chall enge was based : one was that the Act discrimnated
unjustly between occupants of public prem ses and those of
private property and the other was that even anongst
occupant s of public premses inter se, there was
di scrimnation, inasnuch as the special procedure set out in
the Act was nore drastic and prejudicial than the ordinary
procedure of a civil suit and it was left to the arbitrary
and unfettered discretion of the Governnent to adopt the
speci al procedure agai nst sonme -and not against the rest. So
far as the first-ground is concerned, it was clearly and in

so many ‘terns repelled by Bachawat, J., in the mnority
j udgrent, and though the majority, speaking through Shelat,
J., did not finally pronounce upon-the validity of this
ground, they pointed out that there was great force in it as
it was possible to say that there was intelligible

differentia between occupiers of public prem ses and other
occupiers and the/differentia had rational nexus wth the
object of the legislation. It was the second ground which
evoked difference of opinion anongst the | earned Judges, the
maj ority, speaking through Shelat, J., taking the view that
this ground was well founded, while the mnority, speaking
through Bachawat, J., holdingthat it was not. Shelat,
J., speaking on behalf of the majority, referred to the
earlier decisions of this Court in State of Vst Bengal v.
Anwar Ali(2) Shree Meenakshi MIls Ltd., Madurai v. A V.
Vi svanatha Sastri,(3) Suraj Mill Mhta v. A V. Visvanatha
Sastri(4) and Banarsi Das v. Cane Comm ssioner, U P.,(5) and
poi nted out that the "principle which enmerges from these
decisions is that discrimnation would result if there are
two avail abl e procedures, one nore drastic and prejudicia

to the party concerned than the other and which can be
applied at the arbitrary wll of the authority". The
| earned Judge then proceeded to add : "if the ordinary |aw
of the land and the special |aw provide two different ~and
alternative procedures, one nore prejudicial than the  other
discrimnation nust result if it is left to the will of -the
authority to exercise the nore prejudicial against sone and
not against the rest. A person who is proceeded agai nst
under the nore drastic procedure is bound to conplain as to
why the drastic procedure is exercised agai nst himand. not
agai nst the others. even

(1) [21967] 3 SSCR 399. (2) [1952] S.C R 284. (3) [1955]

1 S.CR 787. (4) [1955] 1 S.C.R 448.

(5) [1963] Supp. 2 S. C R 760.
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though those others are simlarly circunstanced. The
procedure under S. 5 is obviously nore drastic and
prejudicial than the one under the Civil Procedure Code
where the litigant can get the benefit of a trial by an

ordinary court dealing with the ordinary law of the |and
with the right of appeal, revision, etc., as against the
person who is proceeded agai nst under S. 5 of the Act as his
case would be disposed of by an executive officer of the
Governnment, whose decision rests on his nmere satisfaction

subj ect no doubt to an appeal but before another executive
officer, viz., the Conmissioner. There can be no doubt that
s. 5 confers an additional remedy over and above the renedy
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by way of suit and that by providing two alternative rene-
dies to the Governnent and in leaving it to the wunguided
discretion of the Collector to resort to one or the other
and to pick and choose sone of those in occupation of public
properties and prem ses for the application of the nore
drastic procedure under s. 5, that section has lent itself
open to the charge of discrimnation and as being violative
of Article 14 and in that view, held s. 5 of the Act to be
voi d. Bachawat, J., delivering judgnent on behalf of
hi nsel f and Hi dayatullah, J., (as the then was) held that
"without violating Art. 14, the law may allow a litigant a
free choice of renedies, proceedings and tribunals for the
redress of his grievances". The |earned Judge observed that
"it is not pretended that the proceedi ng under the inpugned
Act is unfair or oppressive.  The unauthorised occupant has
full opportunity of  being ‘heard and of producing his
evi dence. He is not denied the equal protection of the,
| aws because the government has the option of proceeding
agai nst himeither by a suit or under the Act", and added
"an unauthorised occupant has no constitutional right to
dictate that ~the government should have no choice of
pr oceedi ngs. The argunent based upon the option of the
government to file a suit is unreal, because in practice the
government is not likely to institute a suit in a case where
it can seek relief under the Act". The |learned Judge
concluded by saying that "Art. 14 does not require a
fanatical approach to the problem of equality before |aw'
and uphel d the validity of the Act.” W find it difficult to
accept the reasoning of the majority as well as the minority
deci si ons. Nei t her reasoning comrends itself to us. We
shal | presently explain-our standpoint in--relation to this
problem which arises when there are two procedures laid
down by the Legislature, one harsher than the other, and the
guestion is whether that involves wviolation of t he
constitutional mandate of equality before |aw But one
point we wish to make, and we cannot over enphasise it, that
Art. 14 enunciates a vital principle which lies at the -core
of our republicanismand shines l'ike a beacon |ight pointing
towards the goal of <classless wegalitarian socioeconomc
order which we promised to build for oursel ves when we made
a tryst with destiny on that fateful day when we adopted our
Consti tution. If we have to choose between fanatica
devotion to this great principle of equality and  fable
allegiance to it, we would unhesitatingly prefer to err - on
the side of the forner as against the latter. W should be
breaking our faith with the Constitution if we whittle down
in any nmeasure this high and noble principle  which is
pregnant with hope for the common man and which is at once a
goal as well as a pursuit, for history shows

39
that it is by insidious encroachnents made in the  -name of
pragmati sm and expediency that freedom and liberty are

gradual ly but inperceptibly eroded and we shoul d not ' al |l ow
the sanme fate to overtake equality and egalitarianismin-the
nane of expediency and practical convenience.

The first and prelimnary answer given by the respondents to
the challenge levelled on behalf of the petitioners-
appellants was that no violation of the Constitutiona

guarantee under Art. 14 is involved where the law gives a
free choice of remedies to a person entitled to relief, even
if one renmedy is nore drastic and prejudicial than the
other. The respondents relied on the decision of the United
States Supreme Court in Arizona Copper Co. v. Hamer(1l) in
support of this contention. Now it may be noted that the
mnority decision in Northern India Caterers Ltd. v. State
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of Punjab(2) also found support in the decision in Arizona
Copper Co. v. Hammer, (1) and on the basis of that decision

held that the | aw does not violate Art. 14 because it gives
an aggrieved party the free choice of renedies and
proceedings for the redress of-his grievances. We cannot
accept this broad and unqualified statement of the law as
correct and if we, scrutinize the decision in Arizona Copper
Co. v. Hamer(2) closely, we would find that it does not
support any such statenent. It is, no doubt, true that M.
Justice Pitney said in this case :.......... it is
thoroughly settled by our previous decisions that......
election of renedies is an option very frequently given by

the law to a person entitled to an action, an option
normally exercised to his own advantage, as a matter of
course". But this observation must be read in the, context

of the question which arose for decision in that case and if
it is so read, it would be clear that what M. Justice
Pitney ~had in mnd when he made this observation was the
exi stence of ~several rights to relief arising out of the
sane act. _and not the existence of several renedies in
enforcenent of a single right torelief. Under the |aws of
Arizona, an enployee injured in the course of his enploynent
had open to himthree avenues of redress, any one of which
he m ght pursue according to the facts of his case, nanely,
(1) the common law'liability relieved of the fellow servant
def ense, and in which the defenses of contributory
negl i gence and assunption of risk are questions to be |eft
to the jury; (2) the Enployers’ Liability Law, which applies
to hazardous occupations where the injury or death is not
caused by his own negligence; and (3) ~the  Compulsory
Conpensati on Law, applicable to especi al |y danger ous
occupations, by which he may recover conpensation " without
fault upon the part of the enployer. The question. which
arose for determ nati on was whether thi s system denied equa
protection to enployers because it~ conferred upon the
enpl oyee a free choice anpbngst -several renedies. M.
Justice Pitney answered the question against the enployers
by saying that it is well settled by previous decisions that
the law may give election of remedies to a person entitled
to an action. The reference here obviously Was to election
between different rights to relief given by different |aws
for the injury suffered in the course of —enploynent. The
enpl oyee coul d cl ai m danages under the common-|aw or -~ under
the Enpl oyees’ Liability Law or

(1) [1967] Law Ed. 1058 250 U, S. 400.

(2) [1967] 3 S.C. R 399.
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under the Conpul sory Conpensation Law. He could el ect under
what | aw he woul d cl ai m damages, which right he woul d enforce
depending on the facts of his case. It is not as if he had
di fferent procedures available to-himfor enforcing a right
given to himby law. Here in the present case, there are no
different rights conferred on the Minicipal Corporation or
the CGover nient by different |aws with choi ce to
the. Muni ci pal Corporation or the Government to force one
right or the other. The only right which is sought to be
enforced by the Minicipal Corporation or the Government is
the right based on title given by the general law of the
land, and it is for the enforcement of this right that two
alternative procedures are, according to the, petitioners-
appel l ants available to the Minicipal Corporation or the
CGovernment. Thai is a totally different situation from the
one in Arizona Copper Co. v. Hamrer (supra) and that
deci sion has, therefore, no application in the present case.
it is indeed too late and too much now to contend that Art.
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14 does not forbid discrimnation in matters of procedure.
A rule of procedure cones as much within the purview of
article 14 as any rule of substantive |law, and to quote the
wor ds of Mikherjea, J., in the State of Wst Bengal v. Anwar

Ali Sarkar, (supra) "it is necessary that all litigants, who
are simlarly situated, are able to avail thenselves of the
sanme procedural rights for relief and for defence with |ike
protection and without discrimnation". Vide also Waver’s
Constitutional Law,, page 407. |If for determination and

enforcenent of a liability, two alternative procedures are
avail abl e, one nore drastic and prejudicial than the other
and no gquiding, policy or principle, is laid down by the

| egislature as to when one or the other procedure shall be
followed so that either procedure may be indiscrimnately
adopt ed against persons simlarly situated, t he | aw

providing for the nore drastic and prejudicial procedure
woul d be violative of the equal protection clause. That was
laid down as far back as 1952 in the celebrated case of
State | of West Bengal v. Anwar Ali Sarkar (supra) which was
deci ded. ', by a Bench.of seven judges. Section 5(1) of West
Bengal Act 10 of 1950 was inpeached in that case and the
majority decision held that section to be wholly invalid.
The preanble to the Act nerely stated that it was expedient
to provide for speedy trial of certain offences and section
5(1) enpowered a special Court to try such offences or class
of offences or cases or class of cases as the State
CGovernment nmay by general or special order in witing
direct. The majority cf the judges took the view that the
procedure laid down by the Act for trial by the specia
court varied substantially fromthat laid down for the tria
of offences generally by the Code of Criminal Procedure and
no standard was |laid down and no principle or policy was
di sclosed in the Act to guide the exercise of the discretion
by the Government in selecting cases for reference to the
special court for trial under the special procedure provided
under the Act. All that was relied on as indicative of a
guiding principle for selection was the object, as disclosed
in the preanble of the Act, of providing for the "speedier
trial of certain offences", but the najority of the /judges
brushed that aside as too indefinite and vague to constitute

a reasonable basis for classification. "Speedier trial  of
of fences"”, observed Mahajan J., "nmay be the reason
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and notive for the legislation but it does not amount either
to a classification of offences or of cases. .~ . In ny
opinion it is no classification at all in the real sense of

the termas it is not based on any characteristics which are
peculiar to persons or to cases which are to be subject to
the special procedure prescribed be the Act". Mukher j ea

J., said, "I amdefinitely of opinion that the necessity of
a speedier trial is too vague, uncertain and elusive a
criterion to forma rational basis for the discrinination
made. The necessity for speedier trial may be the ' object
which the legislature had in viewor it may be the occasion
for nmaking the enactnent. In a sense quick disposal is a
thing which is desirable in all |egal proceedings. This is
not a reasonable classification at all but an arbitrary
selection’’. Simlar observations were also nade by Faz

Ali, J., and Chandrasekhara Aiyar, J. The mgjority judges
accordingly held that section 5(1) vested an arbitrary and
uncontrolled discretion in the State Governnent to direct
any cases which it Liked to be tried by the special court
and it was therefore, violative of article 14.

It is interesting to conpare the decision in State of West
Bengal v. Anwar Ali Sarkar (supra) with the decision of this
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Court in Kathi Raning Rawat v. The State of Saurashtra(l).
Both these cases were taken up for hearing together, but the
Saurashtra case was adjourned to enable the State Governnent
to file an affidavit explaining the circunstances which |ed
to the enactnment of the Saurashtra State Public Safety
(Third Amendnent) Ordi nance, 1949 which was inmpugned in that
case. The Saurashtra case was thereafter heard by the sane
Bench of seven Judges which decided Anwar Ali Sarkar’s
(supra) case. Section Il of the Saurashtra O di nance was in
the same terns as section 5(1) of the West Bengal Act and
the constitutional objection against the validity of that
section was al so the same, nanely, that it commtted to the
absolute and wunrestricted discretion of the executive
CGovernment the power to refer cases to be tried by the
speci al procedure laid down in the Saurashtra O di nance and
the section was, therefore, discrinmnatory, and void. But
this time the conclusion reached by the majority judges was
different. The decision in Anwar Ali Sarkar’'s case (supra)
was distinguished by three of the | earned judges who were

parties. tothe mpjority decision in that case. Fazl Ali,
J., observed : "The nmin objection to the West Bengal Act
was that it permtted discrimnation wthout reason or
without any rational basis. . . The nere nention of
"speedier trial’ as the object of the Act did not ,cure the
defect’, as the expression afforded no help in deternining
what cases required speedier trial. . .. The clear recita

(in the Saurashtra Odinance) cf ~a definite objective
furni shes a tangi blle and rational basis of classification to
the State Governnment. for the purpose of ~ applying the
provisions of the Odinance and for choosing only such
of fences or cases as affect public safety, maintenance of
public order and the preservation of peace and tranquillity.
Thus under section 11, the State Government is expected only
to select such offences or class of offences or class of
cases for being tried in a Special Court in accordance wth
the special procedure, as are calculated to affect the
public safety, maintenance of public order etc." Mikherjea.
J., also, after distinguishing the decision in Anwar Al
Sarkar’s case (supra) on simlar

(1) [1952] S.C.R 435.
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grounds, said : "In nmy opinion, if the legislative policy is
clear and definite and, as an effective nethod of carrying
out that policy, a discretion is vested by the statute upon
a body of administrators or officers- to nmake selective
application of the lawto certain classes or groups of
persons, the statute itself cannot be condemmed as a piece
of discrimnatory legislation. In such cases the power given
to the executive body would inport a duty on it to classify
the subject-matter of legislation in accordance wth the
objective indicated in the statute. The discretionthat is
conferred on official agencies in such circunstances is not
an ungui ded di scretion; it has to be exercised in conformty
with the policy to effectuate which the discretion is given,
and it isinrelation to that objective that the propriety
of the classification would have to be tested". Das, J.,
also pointed out that in the preanble c¢f the Saurashtra
Ordi nance there was sufficient indication of policy to guide
the executive CGovernnent in selecting offences or class of
of fences or class of cases for reference to the specia
court and section 11 of the Saurashtra O dinance did not,
therefore, confer an uncontroll ed and ungui ded power on the
State Government. The majority judges accordingly held
section 11 of the Saurashtra Ordinance to be valid.

Though the mnority judges in Kathi Raning Rawat v. State of
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Saurashtra(l) observed that the decision of the mmjority
judges in that case marked a retreat fromthe position taken
up by the mpjority in the earlier case of Anwar Ali Sarkar
(supra), t he majority judges strongly ref uted this
proposition and pointed out that it was on an application of
the same principle which resulted in the invalidation of
section 5(1) of the West Bengal Act that the wvalidity of
section 11 of the Saurashtra Ordinance was sustained by
them The principle which was applied by the mgjority
judges in Anwar Ali Sarkar’'s case and Kathi Raning Rawat’s
case(l) was the sane and it was stated in these terns by
Patanjali Sastri, CJ., delivering the majority judgnent of
the Court in Kedar Nath Bajoria.v. State of Wst Bengal (2)
"if the impugned legislation indicates the policy which
inspired it and the object which it seeks to attain, the
nere fact that the legislation does not itself make a
conpl ete and precise classification of the persons or things
to which it 1is to be applied, but |eaves the selective
application of the l'aw to be nmade by the executive authority
in accordance with the standard i ndicated or the wunderlying
policy and object disclosed is not a sufficient ground for
condemtmming it as arbitrary, and therefore, obnoxious to
article 14. In the case of such a statute it could nmake no
difference in principle whether the discretion which is
entrusted to the executive Government is to make a sel ection
of individual cases or of offences, classes of offences or
classes of cases. For, in either case, the discretion to
make the selection'is a guided and controll ed discretion and
not an absolute or unfettered one and is equally liable to
be abused, but as has been pointed out, if it be shown any
given case that the discretion has been exercised in
di sregard of the standard or contrary to the declared policy
and object of the |egislation, such exercise could be chal-
| enged and annull ed under article 14 which includes wthin
its purview both executive and |egislative acts." The
statutory provision which

(1) [1952] S.C.R 435.

(2) [1954] S.C.R 30

43

was challenged in this case was section 4(1) of the West
Bengal Crimnal Law Arendnent (Special Courts) Act, 1949.
This Act had been passed to provide for the nmore speedy  and
nore effective punishment of certain offences because the
Legi sl ature thought that it was expedient to provide for the
nore speedy trial and nore effective puni shnent of certain
of fences which were set out in the Schedul e annexed to the
Act . Section 4(1) authorised the provincial Government to
all ot cases for trial to a special judge by notification as
wel | as transfer cases fromone special judge to another or
to wthdraw any case fromthe jurisdiction of the specia
judge or meke such nodifications in the description of a
case as may be considered necessary. Patanjali ‘Sastri,
C.J., applied the aforesaid principle extracted. from the
decisions in Anwar Ali Sarkar’s case (supra) and Kathi
Raning Rawat’'s case (supra) and held that section 4(1) of
the Act was valid and the special court had jurisdiction to
try and convict the appellants. This decision mght at
first blush appear to be uninportant as representing nerely
one more case falling within one or the other ruling in
Anwar Ali Sarkar’s case or Kathi Raning Rawat’s case, but a
little scrutiny wll reveal that it furnishes a conplete
answer to the argument of discrimnation which found favour
with the majority judges in Northern India Caterers Ltd. .
State of Punjab (supra). W shall deal with that aspect of
the decision a little later.
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W nmay then refer to the decision of this Court in Suraj
mull  Mohta v. A V. Visvanatha Sastri (supra). The

constitutional wvalidity of section 5(4) of the Taxation on
I ncome (Investigation Conmission) Act, 1947 was assailed in
that case on the ground that "evasion, whether substantia

or unsubstantial, canme within its anbit as well as wthin
the anbit of section 34 of the Indian Income Tax Act", and
it was, therefore, violative of article 14. This Court

conpared the provisions of section 5(4) of the Act wth
those of section 34(1) of the Indian Incone Tax Act and came
to the conclusion that section 5(4) dealt wth the sane
class of persons who fell within section 34 of the Indian
Income Tax Act and were dealt with in sub-section (1) of
that section, and whose inconme could be caught by proceedi ng
under that section. There was nothing unconmmon, observed
this Court, either ~in properties or in characteristics
bet ween persons who had been discovered as evaders of income
tax during an investigation conducted under section 5 (1) of
the Act and those who had been discovered by the Incone Tax
Oficer. to  have evaded incone tax. Both these kinds of
persons had comon properties and characteristics, and
therefore, required equal treatnment but sone of them would,
at the <choice of the Co m'ssion, be dealt with wunder the
nore drastic and prejudicial procedure for assessment laid
down by the Act, while the others woul d be proceeded agai nst
under the ordinary procedure set out in section 34 of the
I ndian I ncone Tax Act. This was clearly discrimnatory and
section 5(4) was therefore held by this Court to be void and
unenf orceabl e as of fending article 14.
The decision of this Court in Shree Meenakshi MlIlls Ltd.,
Madurai v. A V. Visvanatha Sastri (supra) may also be noted
in this connection. 1In this case it was section 5(1) of the
Taxation on |Inconme (Investigation Conmm ssion) Act, 1947
whi ch was chal | enged as consti -
44
tutionally invalid and the ground-of challenge was that
after the coming into force of the Indian Incone Tax
(Amendrent) Act, 1954, which introduced section 34(1A) in
t he I ndi an | ncome Tax Act , section 5(1) becane
discrimnatory and void as the newy introduced section
34(1A) operated in the same field as section 5(1). Thi's
chal | enge was upheld in a unani mous judgment and the reasons
which weighed with this Court in taking that view may best
be stated in the words of Mahajan, Cj., who delivered the
j udgrment of the Court
"Parlianment has-by anendi ng section 34 of the
I ndi an | ncone-tax Act, now provided that cases
of those very persons who originally fel
within the anbit of section 5(1) of Act XXX of
1947, and who it was alleged fornmed a distinct
class, can be dealt with under the  anmended
section 34 and under the procedure provided in
t he I ncome-tax Act. Both categories of

persons, nanely, those who came wi

thin the

scope of section 5(1) as well those who cane
within the anbit of section 34, now form one
cl ass. In other words, substantial t ax-
dodgers or war profiteers who were alleged to
have fornmed a definite class according to the
contention of the learned Attorney-Genera
under section 5 (1), and whose cases needed
speci al treatnment at the hands of t he
I nvestigation Conmission now clearly fal

within the anbit of anended section 34 of the
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Indian Incone-tax Act. That being so, the
only basis for giving themdifferential treat-
ment, namely, that they formed a distinct
cl ass by  thensel ves, has conmpl etely
di sappeared, with the result that continuance
of discrimnatory treatnent to them cones
within the mschief of article 14 of the
Constitution and has thus to be relieved
agai nst . Al these persons can now well ask
the question, why are we now being dealt wth
by the discrimnatory and drastic procedure of
Act XXX of 1947 when those simlarly situated
as ourselves can be dealt with by the Income-
tax O ficer under the anended provisions of
section 34 of the Act-in other words, there is
not hi ng~ uncommon either in properties or in
characteristics between us and those evaders
of i ncone-tax who are to be discovered by the
I ncone-tax O ficer —under the provisions of
anended section 34, In our judgnent no
sati sfactory answer can be returned to this
query because the field on which anended
section 34 operates now i ncludes the strip of
territory ~which, previously was occupied by
section 5(1) of Act of = 1947 and t wo,
substantially different | aws of procedure, one
being nore prejudicial to the Assessee than
the ot her, cannot be allowed to operate on the
sane field in viewof the guarantee of article
14 of the Constitution."
The same line of reasoning prevailed with this Court in M
Ct. Muthiah & Ors. v. The Commi ssioner of |ncone-tax, Mdras
& Anr.(1) in holding that_though “section 5(1) of the
Taxation on Inconme (lnvestigation Comm ssion) Act, 1947 was
val i d when section
(1) [1955] 2 S.C R 1247.
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34(1) of the Indian Incone-tax Act stood in its ~unanended
form it. became void and unenforceable on the anendnent of
section 34(1) by the Indian Income-tax and Business Profit
Tax (Amendnent) Act, 1948 because then section 34(1), _as
amended, operated on the sane field as section 5(1)  and
cases which were covered by section 5(1) could be  dealt
wi th under the procedure |laid-down in section 34(1)-.
It is, therefore, clear fromthese decisions that “where
there, are two procedures for determi nation and enforcenent
of aliability, be it, civil or crimnal or revenue, one of
which is substantially nore drastic and prejudicial than the
other, and they operate in the same field, wthout any
guiding policy or principle available fromthe |I|egislation
as to when one or the other procedure shall be fol lowed, the
l aw providing for the nore drastic and prejudicial procedure
woul d be liable to be condemmed as discrimnatory and voi d.
This principle has held the field for, over twenty years and
it is logically sound and unexceptionable. The respondents
however, tried to narrowits scope and anbit by contending
that it applies only where the choice of two alternative
procedures is vested in the same, authority w thout any
policy or principle being provided by the legislature to
gui de and control the exercise of his discretion and it has
no validity where the initiation of one procedure is in the
hands of one authority and, the initiation of the other in
the hands of another. The respondents pointed out that
Chapter VA of the Minicipal Act does not leave it to the;
di scretion of the Minicipal Conm ssioner to adopt at his own
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sweet will the special procedure provided in that Chapter or
the ordinary procedure of a civil suit as he thinks fit.
The initiation of, special procedure provided in Chapter VA
is, no doubt, with the Minicipal Conm ssioner as he is to
issue a notice under section 105B(2), but so far as the
ordinary procedure of a civil suit is concerned, it is not
in the hands of the Minicipal Comrissioner to initiate it
since the suit can be filed by the Minicipal Corporation
only with the previous approval of the Standing Comittee
under the provisions, of the Miunicipal Act. The arbitrary
choice of two alternative procedures is, therefore, not
given to the sane authority and there 1is accordingly no
viol ati on of article  14. Thi s contention of t he
respondents, is, in our opinion, having, regard to the
subst ance of the guarantee of equality, untenable and cannot
be accepted. It proceeds on a misconception of the true
principle on which thi's Court, has struck down | aws
provi ding for special procedure which is substantially nore
drastic and prejudicial than the ordinary procedure.
principle as well as precedent, clearly appreciated, would
renove the mist of msunderstandi ng surrounding this facet
of constitutional quality. The principle which enmerges from
the decisions of this Court-and we have already discussed
some of the inportant decisions-is that where persons
simlarly circunstanced are exposed to the procedures for

determ nation of liability, one being nore drastic and
prejudicial than. the other and no guidelines are provided
by the legislature as to when one procedure shall be

followed or the other. to that one person may be subjected
to the nore drastic and prejudicial procedure while the
other nay be subjected to the nore favourabl e one, without
there being any valid justification for distinguishing
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between the two, the [ aw providing for the nore drastic and
prejudicial procedure is Iliable to be struck down as
discrimnatory. It is not necessary, in order to incur the
condemation of the equality clause, that the initiation of
both procedures should be left to the arbitrary discretion
of one and the same, authority. What the equality /clause

striker,, at is discrimnmnation, howsoever it results. It is
not constricted by any constitutional dogma or rigid
f or mul a. There is an infinite variety of —ways in which
discrimnation nmay occur. It may assune nultitudi nous
forms. But wherever it is found and howsoever it arises, it
is within the inhibition of the equality - cl ause. Wer e,

therefore, as between persons sinilarly situated, one may be
Subj ected to one procedure while another nay be subjected to
the other, wthout there being any rational basis. for
di stinction and one procedure is substantially nore drastic,
and prejudicial than the other, unjust discrimnation /would

result, irrespective of whether the arbitrary choice of
initiation of the two procedures is vested in the sane
authority or not. Indeed to the person subjected to the

nore drastic and onerous procedure it is immterial whether
such procedure is put into operation by one or the other
organ or agency of the Governnent or the public authority.
It is poor. confort to himto be told that he is treated
differently from others like him but the differentia
treatment emanates from one organ or agency of the Govern-
ment or the public authority as distinct from another. Hi s
rejoinder would i mediately be that it nakes no difference,
because, whi chever be they organ or agency of the Governnent
or the public authority which initiates the differentia
treatnment against him it is traceable to the broad source
of State power’ or power of the public authority. The
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unequal treatnent by reason of the adoption of the
substantially nore drastic and onerous procedure would be
neted out to himby the Adninistration in its larger sense-
may be legally particularised in the shape of different
instrunmentalities-and he would suffer all the, sane. W are
hero dealing with the compn mn and when action is

initiated against him for determining his Iliability to
eviction, it would be inconprehensible to him to make a
di stinction between Minicipal Comm ssioner and Minicipa
Corporation or Collector and Governnent. It would be

nothing short of hypertechnicality to say that action
against himis initiated not by the Minicipal Corporation or
the Governnent but by the Minicipal Comm ssioner or the
Col | ector. The constitutionality of a statutory provision
cannot turn on nere difference of the hands that harm
though both belong to the Government or the Minicipa
Corporation, for otherwise it would be easy to circunvent
the guarantee of equality and to rob it of its substance by
a subtle and well-mani pul ated statutory provision vesting
the nore drastic and prejudicial procedure in a different
organ of the Government or public authority than the one in
whose hands lies the power to, initiate the ordinary
pr ocedure. That woul'd be di sastrous. W nust |ook at the
substance and not the nere form |In fact in Suraj Ml
Mohta's case (supra) and Shree Meenakshi MIlls case (supra)
the special procedure under the Inconme Tax Investigation
Conmi ssion Act could be initiated by the Central Governnent
whil e the ordinary
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procedure under the Income Tax Act could be initiated by an
altogether different authority, nanmely,  the incone Tax
Oficer, and yet it was held that section 5, sub-section (4)
in one case and section 5, sub-.section (1) in the ot her
were violative of article 14 since the two procedures, one
substantially more drastic and judicial than the other.
operated in the same field without any guideline being
provided by the legislature as to when one or the other
shal | be adopted. Mresoever, it is not correct to say that
it is the Minicipal Conm ssioner who would initiate the
special procedure set out in Chapter VA The Muini ci pa
Conmi ssioner would be noved by the Estate Oficer of the
Muni ci pal Corporation to issue a notice under section 105B
sub-section just as a civil court would be noved by the
Muni ci pal Corporation to i ssue process agai nst the occupant.
Alternatively, the matter can also be viewed froma slightly
different standpoint. Wen a Minicipal Conmm ssioner issues
noti ce wunder section 105B, sub-section (2) initiating the
special procedure against an occupant, he really acts on
behal f and for the benefit of the Minicipal Corporation-he
seeks to enforce the right of the Municipal Corporation
Therefore, it is really the Minicipal Corporation which
avail s of the special procedure set out in Chapter VA The
scope and content of the aforenentioned rule agai nst
discrimnation in matters of procedure cannot, therefore, be
narrowed down or its applicability in the present case
obvi ated on the ground suggested by the respondents.
It was then contended on behal f of the respondents that even
where two procedures are avail abl e against a person, one
substantially nmnore drastic and prejudicial than the other,
and there is no guiding principle or policy laid down by the
| egislature as to when one or the other shall be adopted,
there woul d be no violation of the equality clause, if both
procedures are fair. The argument was that the specia
procedure provided by the legislature would not fall foul of
the equality clause even if it is substantially nore drastic
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and prejudicial than the ordinary procedure, if it 1is
otherwise fair and reasonable’ This argunent was sought to
be supported by reference to certain observations in the
mnority judgnment in Northern India Caterers Ltd. v. State
of Punjab.(1) But we do not think- this is sound’” in the
context of the guarantee of equality although its relevance
to reasonable restrictions under article 19 is obvious.

Wen we are dealing with a question under article 14, we
have to enter the conparative arena for determining whether
there is equal treatnent of persons simlarly situated so
far as the procedure for determination of liability is
concerned. Mere fairness of the special procedure which is
i mpugned as discrimnatory is not enough to take it out of
the inhibition of article 14. The fairness of the specia

procedure would undoubtedly be relevant if the specia

procedure is chall enged as inposing unreasonable restriction
under article 19(1) (f): it would also be relevant if the
speci al - procedure were assailed as being in violation of the
due process clause in a country like the United States. But
where the —attack is under article 14, what we have to
consi der is whether there is equality before law, and there
the question that has to be asked and answered is whether
the two procedures -are so disparate substantially and
qualitatively as tolead to unequal treatnent.

(1)-[1967] 3 S.C R 399
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Equal ity before | aw cannot be denied to a person by telling
him"Ilt is true that you are being treated differently from
others who are simlarly situate with you and the procedure
to which you are subjected is definitely more drastic and
prejudicial as conmpared to the procedure to which others are
subj ected, but you shoul d not conplain because the procedure
adopted against you is quite fair". The question which such
a person would legitimately ask is: " why am| being ' dealt
with wunder the nore drastic and prejudicial procedure when
others, simlarly situate as myself are dealt with under the
ordinary procedure which is less drastic and onerous ?"
There would have to be a rational answer to this ‘query in
order to nmeet the challenge of —article 14. | t is,

therefore, no argunment on the part of the respondents to say
that the special procedure set out in Chapter VA of the
Munici pal Act is fair and consequently it does not have to
stand the test of article 14.

Having cleared the ground, we nay now proceed to apply the
principle which we have di scussed above and consider whether
the inpugned provisions in Chapter VA of the Minicipal Act
and the Government Prem ses Eviction Act are void and
unenforceabl e as being discrimnatory in character. Now, as
already pointed out, the differentiation of occupiers of
Muni ci pal or Governnment prem ses fromoccupiers of /other
prem ses for the.applicability of the special procedure laid
down in the inpugned provisions is based on an intelligible
principle having a clear and reasonable relation wth the
object of the legislation, which is to ensure speedy -—and
expedi tious recovery of Minicipal or Governnent prenises
from unauthorised occupiers in public interest and the
i mpugned provisions cannot, therefore, be condemmed as
invalid on the ground that they make unjust discrimnation
bet ween occupiers of Minicipal or Governnent prem ses and
occupiers of other prem ses. But the question is and that
is the argunent we nust consider-whether the inpugned
provi si ons permt discrimnation anongst occupiers of
Muni ci pal or CGovernnent premi ses inter se and are on that
account invalid. Can it be said that the special procedure
laid down in the inpugned provisions and the ordinary
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procedure of a civil suit operate on the sane class of
occupi ers of Municipal or Governnent prenises wthout any
gui di ng policy or principle being laid down by t he

| egi slature as to when one or the other procedure shall be
adopted so that within the class of occupiers of Minicipa
or CGovernment premses, sone may, in the arbitrary

uncontrolled discussion of the Minicipal Corporation or
Muni ci pal Conmi ssioner or CGovernnent, be proceeded against
under the special procedure, while others may be left to be
dealt with under the ordinary procedure ? Do the inpugned
provi sions vest absol ute and ungui ded power in the Minicipa
Cor porati on or Municipal Comr ssioner or Government to pick
and choose sone occupiers of Minicipal or Gover nirent
prem ses for being dealt with under the special procedure
set out in the inmpugned provisions leaving others to be
dealt with under the ordinary procedure of a civil suit *?
The majority decision.in Norther Indian Caterers Ltd. .
State of Punjab(l) would seemto suggest that the inpugned
provi sions do suffer fromthis vice but that is not correct.
There is ‘a basic fallacy fromwhich the majority decision in
Nort hern I ndia Caterers
(1) [1967] 3 S.C R 399
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Ltd. v. State of Punjab (1) suffers and that is that it
overl ooks the distinction between those cam where the
legislature itself /nakes a conplete  classification of
persons or things and applies to themthe  law which it
enacts and others where the legislature nmerely |lays down the
law to be applied to persons or things answering to a given
description or processing certain common characteristics and
having regard to the inpossibility of naking a precise and
conplete classification, leaves it to an administrative
authority to make a selective applicationof the lawto or
things within the defined group, while |laying down standard
or at |east indicating clear ternms the underlying policy and
purpose, in accordance with, and in-fulfillnment of which the
admnistrative authority is expected to select the persons
or things to be brought within the operation of the law. it
nmust be renenbered that having regard to the nanifold
conplexities of life, an infinite variety of situations may
ari se which cannot be fitted into straight jacket formula or
classified into rigid i nflexible divi si ons. No
classification can be logically conplete or accord with the
pattern of plunb Iline precision. Life is not capable  of
being divided into wafer-tight divisions and categories and
it is not possible to force the teeming multiplicity and
variety of human activity into a procrustean bed of
symretrical rules. Absolute precision or conplete symetry
are unattainable and it is as well that it should be so, for
otherwise I|ife would be nechanical and lose its ~manifold
variety. The |l egislature can, therefore, do no nore than
define broad categories and indicate the Policy and purpose
underlying the legislation and leave it to a stated
authority to mnmmke selective application of the law in
accordance with such policy and purpose a case the That
woul d not be obnoxious to article 14 because in such a case
the discretion to nake the selection would be a guided and
controlled discretion and not an absolute and wunfettered
one. Mikherjee,J., pointed out in Kathi Raning Rawat’s
case92);"- if the legislative policy is clear and definite a
as an effective nmethod of carrying out that policy a
discretion is vested by the statute upon a body of
administrators or officers to make selective application of
the law to certain classes or groups of persons, the statue
itself cannot be condemmed as a piece di scrim natory
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legislation. After all " the |aw does all that is needed at
is when it does all that it can, indicates a policy -and
seeks to bring withinthe lines all simlarly situated so
far as its nmeans allow'. (Vide Buck v. Bell,(3). In such
cases, the power given to the executive body would inmport a
duty on it to classify the subject- matter of legislation in
accordance with the objective indicated in the statue. The
di scretion that is conferred on official agencies in such
circunstances is not an ungui ded discretion; it has to be
exercised in conformity with the policy to effectuate which
the direction is given and it is in relation to that
objective that the propriety of the classification would
have to he tested.” It is, therefore, not correct to say
that nerely because the Minicipal Corporation, or Minicipa

Comm ssioner or CGovernnent i.s not conpellable to adopt the
speci al procedure set out in the inpugned provisions agai nst
all occupiers of Minicipal or Government premises, but is
vested “with a discretionin the mtter, the in offend
agai nst article 14. Wiat we have to see is Wiether there is
any

(1) [1967] 3 S.C R 399

(2) [1952] 3 S.C. R 435.

(3) 274 U. S. 200, 208.

LI 31Sup. Cl ] 75
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standard indicated or policy and purpose disclosed in the
i mpugned provisions in accordance with and in fulfillnment of
whi ch the Muni ci pal. Corporation or -Munici pal Conmi ssioner or
Governnment s expected to sel ect occupies of ' Minicipal or
CGovernment prem ses for bei ng proceeded against under the
speci al procedure. If the discretion conferred on the
Muni ci pal Corporation or Minicipal Commi ssioner or - Govern-
nment to nake sel ective application of the special procedure
is guided and controlled discretion, the inmpugned provisions
would be, free from,the vice of discrimnation. It is
i nevitabl e that when a special procedure is being prescribed
for a defined class of persons such as occupiers of
Muni ci pal or Governnent prem ses, discretion, of course
guided and controlled by the underlying policy and purpose
of the legislature, mnust necessarily be left .in the
adm ni strative authority to select occupiers of Municipal or
CGovernment prenmises to be brought within the, operation of
the special procedure. There nmay be endl ess variations from
case to case depending on the peculiar facts and
circunst ances of each case, and it nmay be that ~sone cases
are such, as for exanple involving conplicated questions of
| aw or fact, where special procedure, which is conparatively
of a summary nature may not be found to be appropriate in
the interest of justice. It would indeed be odd and
certainly harsh and oppressive to the occupiers of Minicipa

or Governnent premises if the Minicipal-Corporation or
Muni ci pal Conmi ssi oner or CGovernnent were to be conpelled to
adopt the special procedure in such cases. The nature of
the dispute, the conplexity of the questions arising for
consideration and the |egal conpetence of the adjudicating
authority to decide such questions would all have to be
wei ghed alongside with the need for speedy and expeditious
recovery of Municipal or Governnent prem ses for public uses
which is the basic policy and purpose underlying the
legislation and the Municipal Corporation or Minicipa

Commi ssi oner or Governnent would have to deci de in
accordance with t he gui dance furni shed by t hese
consi derations whether in a given case the special procedure
shoul d be adopted or the occupier of Minicipal or Governnent
prem ses should be proceeded against wunder the ordinary
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procedure. There is thus clear guidance provided by the
legislature as to when the special procedure should be
adopted and when a case should be left to be dealt wth
under the ordinary procedure and the inpugned provisions do
not suffer fromthe vice of discrimnation.
This view, which we are taking on principle, is not
sonet hing novel or unusual. It treads the beaten path laid
out by at least two decisions of this Court. The first s
the decision in Kedar Nath Bajoria v. State of West
Bengal . (1) There al so an argunent was advanced that even if
the Scheduled offences and the persons charged wth the
conmi ssion thereof could properly forma class in respect of
whi ch special |egislation could be enacted, section 4(1) of
the West Bengal Criminal Law Anmendnent (Special Courts) Act,
1949 was discrimnatory and void inasmuch as it vested an
unfettered discretion in the Provincial Government to choose
any particular case of a person alleged to have conmitted an
of fence” falling under any of the specified categories for
allotment 'to the special court to be tried under the specia
procedure, while other offenders of the same category would
be left to betried by ordinary courts. It was urged that
section 4(1) permitted the
(1) [1954] S.C.R 30
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Provincial Governnent to nake a discrimnatory choi ce
anmongst persons charged with the sane of fence or offences
for trial by special court and such absolute and unguided
power of selection, though it had to be exercised within,the
cl ass or classes of offences nmentioned in the Schedul e, was
di scrimnatory. This contention -urged on behalf of the
petitioners was negatived and Patanjali Sastri, C. J.
delivering majority judgment of the Court pointed out
"The argunent overl ooks the di stinction
between those cases where, the legislature
itself makes ‘a conplete classification of
persons or things and applies to themthe |aw
whi ch it enacts, and other where the
| egislature nerely lays down the law to be
applied to persons or things answering to a
gi ven description or exhibiting certain comon
characteristics, but being unable to make a
precise and conplete classification, |eaves it
to an admnistrative to nake a selective
application of the law to persons or things
within the defined group, while laying down
the standards or at least indicating in clear
terns the underlying policy and purpose, in
accordance with, and in fulfillment of which
the administrative authority is expected to
select the persons or things to be  brought
under the operation of the |aw. A-famliar
exanple of this type of legislation is the
Preventive Detention Act, 1950, which, ' having
indicated in what classes of cases and for
what purposes preventive detention can  be
ordered, vests in the executive authority a
di scretionary power to select particul ar
persons to be brought under the |aw Anot her
instance in point is furnished by those pro-
visions of the Crimnal Procedure Code which
provide immnity from prosecution wi t hout
sanction of the Governnent for offences by
public servants in relation to their officia
acts, the policy of the law being that public
officials should not be unduly harassed by




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 51 of 56

private prosecution unless in the opinion of
the CGovernnent, there were reasonable grounds
for prosecuting the public servant whi ch
accordingly should condition the grant of
sanction. It is not, therefore, <correct to
say that section 4 of the Act offends against
article 14 of the Constitution, nerely because
the CGovernment is not conpellable to allot al
cases of offences set out in the schedule to
Speci al Judges but is vested with a discretion
inthe mtter. M. Chatterjee brought to our
notice in_ the course of his argunent a
decision of the Calcutta H gh Court inJ. K
GQupta v. The State(l) where a Special Bench
(Harries, CJ., Das and Das Cupta, JJ.)
inclined tothe view that the Act now under
chal l'enge ~did not create a valid class or
classes of offences, and held that even if the
classification were held to be proper, section
4(1) was ultra vires article 14 of t he
Constitutionin that a discretionary power was
given to the State to allot cases to the
Speci al ~Courtor not

(1) [1952] 56 CC.WN. 701
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as the State Governnment felt inclined, and
thus. to discrimnate between persons charged
with an offence falling wthin the sane cl ass.
We are unable to share this view. . There may
be endl ess variations fromcase to case in the
facts and ci-rcunst ances att ending the
conmi ssion of the sane type of offence, and in
many of those cases there nay be nothing that
justifies or calls for the application of the
provi sions of the special Act. For exanple,
sections 414 and 417 of the Indian Penal @ Code
are anmong the offences included /in the
Schedul e to the Act, but they are triable in a
sunmmary way under section 260 of the Crinmina
Procedure Code where the val ue of the property
concerned does not exceed fifty rupees. I't
woul d i ndeed be odd if the Governnment were to
be conpelled to allot such trivial cases to a
Special Court to be tried as a warrant case
with an appeal to the Hi gh Court in case of
convi ction. The gravity of the particular
clime, the advantage to be derived by the
State by recoupnent of its loss, and other
like considerations may have to be weighed
before allotting a case to the Special / Court
which is required to inpose a conmpensatory
sentence of fine on every offender tried and
convicted by it. It seenms reasonable, if
m suse of the special machinery provided for
the nore effective punishnment of certain
classes of offenders is to be avoided, that
some conpetent authority should be invested
with the power to make a selection of the
cases which should be dealt with wunder the
speci al Act."
The other decision to which we may refer in this connection
is A Thangal Kunju Musaliar v. M Venkitachalam Potti. (1)
There the constitutional validity of section 5(1) of the
Travancore Taxation on Incone (Investigation Commi ssion)
Act, 1124 was challenged mainly on the ground that the
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procedure for assessnent prescribed by it was discrinmnatory
as conpared with the procedure prescribed under section 47
of the Travancore Act XXIII1 of 1121. This <challenge was
repelled on the viewthat the persons dealt wth under
section 5(1) formed a distinct class of substantial evaders
of incone-tax who required to be specially treated under the
drastic procedure provided by the Travancore Taxation on
Income (lnvestigation Conm ssion Act, 1124, But it was
urged as an alternative argunent that even if the persons
who coul d be proceeded agai nst under section 5(1) formed a
di stinct class by thenselves and there was rati ona
justification for providing special procedure for assessing
them "it would be open to the Governnment within the terns
of section 5(1) of the Act itself to discrimnate between
persons and persons who fall within the very group or
category; the Government might refer the case of A to the
Commi ssion leaving the case of Bto be dealt with by the
ordi nary procedure |aid down in the Travancore Act, XXl II of
1121". Thi s was an identical argunment as the one advanced
before us and it challenged the validity of section 5(1) on
the ground that it was discrimnatory a between persons who
fall wthin the category of substantial evaders of income-
t ax. This Court however negatived the argument and N H
Bhagwati, J.,, speaking on behalf of the Court observed
(1) (1955) 2 S.C R 1196
53
The possibility of such di scrimnatory
treatnment of persons falling within the sane
group or._ category, however, cannot necessarily
inval i date this piece of legislation. it is to
be presunmed, unless the contrary were shown,
that the administration of a particular |aw
would be done "not with an evil ‘eye and
unequal hand" and the selection made by the
CGovernment of the cases of persons to be
referred for investigation by the Commission
woul d not be discrimnatory."
The | earned Judge then referred to the
decisions of this Court in Kathi Rani ng
Rawat ' s case (supra) and Kedar Nath Bajoria’s
case (supra) and concluded by saying
"It therefore, follows that the mere fact that
the Governnment is entrusted with the power to
sel ect cases of persons falling wthin the
group of category of substantial ~evaders of
incone-tax for reference to the Commi ssion
woul d not render section 5 ( 1 )
di scrimnatory and void...... The sel ecti on of
the cases of persons falling wthin that
cat egory by t he Gover nirent cannot be
chal l enged as discrimnatory for the sinple
reason that it is not left to the unguided or
t he uncondi ti onal di scretion of t he
CGover nment . The, selection is guided by the
very objective which is set out in the terns
of section 5 (1) itself and the attainnent of
that object controls the discretion which is
vested in the Government and guides t he
CGovernment in making the necessary sel ection of
cases of persons to be referred for
i nvestigation by the Commission. It cannot,
therefore, be disputed that there is a valid
basis of classification to be found in section
5(1) of the Act."
These passages fromthe decisions in Kedarnath Bajoria’s
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case (supra) and A Thangal Kunju Miusaliar’'s case (supra)
provi de the nmobst convincing refutation of the contention of
the petitioners/appellants based on discrimnmnation

It may be pointed out that the aforesaid decisions in Kedar
Nath Bajoria v. State of Wst Bengal (supra) and A. Thanga

Kunju Misaliar v. M Venkitachal am Potti (supra) were not
brought to the attention of the | earned Judges who decided
Northern India Caterers Ltd. v. State of Punjab (supra). if
their attention had been drawn to these decisions, we have
no doubt that the najority judges woul d not have conme to the
decision to which they did. W are of the view that the
decision in Northern India Caterers Ltd. v. State of Punjab
(supra) does not represent the correct law and nust be
overrul ed. The chall enge agai nst t he constitutiona

validity of Chapter VA of the Mnicipal Act and the
CGover nirent Prem ses” Eviction Act rmust accordingly be
rejected. It wouldon thi's view appear to be unnecessary to
consi der whet her the special procedure set out in Chapter VA
of the Municipal “Act is substantially nore drastic and

prejudicial - than the ordinary procedure of a civil suit.
That is one nore requirenent which nust be
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satisfied before the special procedure provided in Chapter
VA of the Municipal ‘Act can be condemed as discrimnatory.
We would not have 'ordinarily preceded to consider whether
this requirenent is satisfied or not asit i's unnecessary to
do so, but since we find that thereis sone confusion in
regard to this question which needs to be cleared up and the
m st of uncertainty surrounding this question needs to be
di spell ed, we propose to deal wth this question. W may
point at the outset-and this nust be constantly ‘borne in
mnd, for otherwise it is likely to distort the proper
perspective of article 1l4that nmere minor differences between
the two procedures would not be enough to invoke the
inhibition of the equality clause. The equality clause
woul d become the delight of |egal casuistry and be shorn of
its real purpose which is to( provide hope of equa
di spensation to the common nan-"t he butcher, the baker and
the candle stick maker" if we indulged in weaving gossaner
webs out of this guarantee of equality or started neticul ous
hunt for minor differences in procedure. Wat the equality
clause is intended to strike at are real —and substantia
disparities, substantive or processor and arbitrary or
capricious actions of the executive and it would be contrary
to the object and intendnent of the equality clause to exalt
delicate distinctions, shades of harshness and theoretica
possibilities of prejudice into legislative.inequality or
executive discrimnation. Qur approach to article 14  nust
be informed by a sense of perspective and proportion  based
on robust understanding and rejection of over-refined
di stinctions. The whol e di nmension of protection- against
discrimnation in the processor sphere relates to real and
substantial disparities in procedures. Wat is necessary to
attract the inhibition of article 14 is that there nust  be
substantial and qualitative differences between the two
procedures so that one is really and substantially nore
drastic and prejudicial than the other and not nere
superfine differences which in this inperfect world of
fallible human instruments are bound to exist when two
procedures are prescribed. W should avoid dogmatic and
finish approach when handling life's flexible realities.

We nay al so observe that there is no nagic fornmula by which
it can be said that one procedure is substantially nore
drastic and onerous than the other. It does not follow that
nmerely because one procedure provides the forumof a civi
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court whi | e t he other provides the forum of an
adm nistrative tribunal, the latter is necessarily nore
,drastic and onerous than the frontier. W cannot accept
such a bald proposition. I|ndeed, not infrequently, the poor
man gets |ost when he is drawn into a regular suit in a
civil court which, it is well known, has a long drawn out
expensive and escalating mnmtigative system which often
spells ruin to the ordinary man and, consequently, by
contrast, a pronpt and inexpensive instrunent, though nanned
by administrative personnel untrained in the sophisticated
court methodol ogy and unai ded by long and intricate argunent
of counsel engaged on onerous term may be preferred by nany
in this country. The procedure of the civil «court also
suffers fromnmany technicalities: It proceeds on rules of
evi dence which are sonetines highly technical, receives pro-
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bati ve material ~only ~when placed on record t hr ough
prescribed Procedures even though a better appreciation of
the situation may perhaps be possible by other neans and
acts solely on the material brought on record excludi ng what
conmonsense and experi ence may sonetinme suggest as useful in
reaching the truth. Again, it functions on the basis of
adversary system of administration of justice which my
bring about inequality where, the opposing adversaries are
not evenly balanced. It is quite. possible that in certain
types of cases people nmay receive better justice where
judicial formalism is kept out and the procedure Is made
informal. The nmany-tiered system of appeals built into the
judicial pyranmid often results in pyrrhic victory and | eads
to disenchantment with the end product of delayed justice.
We cannot, therefore, accept as an axiomatic exenption or
uni versal generalisation that as between an ~admnistrative
tribunal and a civil court, the Ilatter is al ways
functionally better than the fornmer. W have grown up in a
system of administration of justice where civil courts have
been the primary authority entrusted with the task of
determ nation of disputes and, therefore, whenever a specia
machinery is devised by the Legislature entrust  and the
power of determination of disputes to another authority set
up by the Legislature in substitution of courts of law, our
m nds which are conditioned by the historical existence  of
courts of |law and which have therefore, acquired a certain
predilection for the, prevailing systemof adm nistration of
justice by «courts of law, react adversely against the
establ i shnent of such an authority. W nust cast aside our
predilection for the existing systemof admnistration of
justice which has prevailed over a long period of time and
exam ne the special machinery set up by the (legislature
objectively and dispassionately, w thout any preconceived
notion or prejudice against it, and find out whether the
special nachinery is really and substantially nmore- drastic
and prejudicial than the age old nmachinery of Civil | court.
Wen we say this we do not wish to underscore the  high
gualities whi ch are, the inalienable attributes of

adm ni stration of justice by civil courts, nanel y,
det achnent and inpartiality, objectivity of appr oach
sensitivity and regard for natural justice and Skill and

expertise in sifting of evidence and interpretation and
application of the law. But we do wish to point out that
the machinery of an admnistrative tribunal i s not
necessarily and invariably nore drastic and onerous than
that of a civil court. The two procedures would have to be
conpar ed objectively and dispassionately wi t hout any
predil ection or prejudice to deternine whether one is really
and substantially nore drastic and prejudicial than the
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ot her.

If we examine the question before us in the light of these
general observations, it will be apparent that the specia
procedure set out in Chapter VA of the Minicipal Act is not
substantially nore drastic and prejudicial t han t he
ordinary. procedure of a civil suit. The initial authority
to determined the liability to eviction is no doubt the
Muni ci pal Commi ssioner who is the chief executive officer of
the Municipal Corporation and who, nmay not be possessed of
any legal training but section 68 of the Minicipal Act
provides that this function may be discharged by any
Muni ci pal officer whomthe Minicipa
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Conmi ssioner may general ly or specially enmpower in witing
in that behalf and the Minicipal Conmi ssi oner can
t her ef or e, aut horise a Deputy Muni ci pal Conmi ssi oner

attached to the Legal Department of t he Muni ci pa
Corporation, who would be an officer trained in law, to
di scharge this function and i ndeed we have no doubt that the
Muni ci pal' Commi ssioner, if he is hinself not trained in |aw,
woul d do so. The determination of the liability to eviction
woul d, therefore, really in practice be nade by a Minicipa
of ficer having proper and adequate |egal training. Then
again, the occupant against whomthe special procedure is
set in notion would have a right to file his witten
statenment and produce docunents and he woul d also be en-
titled to exanmine and cross-exanmine  Wwtnesses. The
Muni ci pal Conmi ssi oner or other officer holding the inquiry
is given the power, to sumopn and enforce the attendance of
wi tnesses and exami ne themon oath and also require the
di scovery and production of docunents. The occupant is also
entitled to appear at the inquiry by advocate, attorney or
pl eader. Thus, in effect and substance the sane procedure
which is followed in a civil court is made available in the
proceeding before the Minicipal Comm ssioner or ot her
officer holding the inquiry. Then there is also a right of
appeal against the decision of the Minicipal Comm ssioner or
other officer and this right of appeal is to a senior and
hi ghly experienced judicial officer and not to a nere
executive authority. The appeal lies to the Principal Judge
of the City Cvil Court or such other judicial officer _.in
Greater Bonbay of not less than ten years standing as the
Principal Judge may designate in that behalf and it -is an
appeal both on law and fact. It is true that a revision
application against the appellate order is excluded, but if
the judicial officer invested with appellate, power has
failed to exercise his jurisdiction or acted in ~excess of
his jurisdiction or conmtted an error of |law apparent on
the face of the record or the decision given by him has
resulted in grave mscarriage of justice, it is always open
to the aggrieved party to bring it up before the High Court
for examination wunder article 226 or article 227. The
ultimate decision is, therefore, by a judicial officer
trained in the art and skill of law and not by an executive
officer. It is difficult to see bow, in the context of the
need for speedy and expeditious recovery of public prenises
for utilisation for i mport ant public uses, wher e
di l atoriness of the procedure nay defeat the very object of
recovery, the special procedure set out in Chapter VA of the
Muni ci pal Act-and this applies equally to the specia
procedure set out in the Governnment Premnises Eviction Act-
can be regarded as really and substantially nore drastic and
prejudicial than the ordinary procedure of a civil suit. W
do not think that the two procedures are so substantially
and qualitatively disparate as to attract the vice of




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 56 of 56

di scrimnation.
The result is that all the appeals and wit petitions fai
and are dismssed. The petitioners inthe wit petitions

will pay one set of costs. So far as the appeals are
concerned, they will be posted for final disposal before a
Di vi si on Bench.

V.P. S Appeal s and petitions dism ssed.
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