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ACT:

Prevention of / Corruption Act (2 of .1947), s. S(I)(d)
and (2), and Indian Penal Code (Act 45 of 1860), s. 21
Ni nt h- Rai | way Khal asis associated in~ the work of issuing
passes to Railway enpl oyees-If 'public servants’.

HEADNOTE:

Two Kkhal asi s were convicted for ~the offence of
conspiracy to secure railway passes on forged applications,
and under s. 5(1)(d) and (2), Prevention of Corruption Act,
1947. It was the duty of the office of the Wrks Manager of
the Railway to issue passes to railway enpl oyees for railway
travel. The two khal asis were not fornally appointed to work
in the Pass section, but their 'services were actually
utilised in the office for issuing passes.

In appeal to this Court it was contended on behal f of
the khalasis, inter alia, that they are not public servants.

Di sm ssing the appeal
N

HELD: (1) Section 21, Ninth. I.P.C., as it stood at the
reievant time included in the definition of ' public servant’
every officer in the service or pay of the Governnment. The
tests for determ ning whether a person is an officer of the
Government’ are : (a) whether he is in the service or pay of
the Governnment: and (b) Wether he is entrusted with the
performance of any public duty whether of an exalted or
hunbl e character. [500G 50l B]

In the present case. the two khalasis were actually
allowed to deal with the preparation and issuance of railway
passes. and as such. were in fact, perform ng public duties
and dicharging public functions auxiliary to those of the
Wor ks Manager-who is an officer of the Governnent-and his

office. They were. therefore. in actual possession of the
situation of a public servant and in view of Explanation Il
tos. 21, 1.P.C., would be ’'public servants’. They were,

therefore. rightly convicted under s. 5(1)(d) and (2),
Prevention of Corruption Act. [50lE-QG

G A Mnteriov. State of Aimer [1956] S.C.R 682.
fol | oned.
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JUDGVENT:

CRIM NAL APPELLATE JURI SDI CTION: Crimnal Appeal No.
198 of 1971.

Appeal by special leave fromthe judgnent and order
date the 27th July, 1971 of the Rajasthan Hi gh Court at
Jodhpur in Crimnal Appeal No. 666 of 1969.

A N Mlla, SO K Mhta and M Qanmaruddin, for the
appel | ant .

Subhag Mal lain, for the respondent.

The Judgrment of the Court was delivered by

SARKARI A, J. This appeal by special leave is directed
agai nst a judgnment of the Hi gh Court of Rajasthan. It arises
out of these facts:

There is an office of the W rks Mnager, Northern
Rai | way at Bi kaner. Anobng others, the duty of this office is
to issue Railway Passes to the Railway enpl oyees and their
dependent famly nenbers ‘for railway travel. Sita Ram and
Ganesh Ram were at the relevant tine April 11, 1963 working
as Pass Clerksin the office of the
498
Wor ks Manager. Bajrang Lal and Ram Ki shan, though posted as
Khal asis in the Railway Carriage Shop, were associated with
the work of issuing passes in the office of the Wrks.
Manager. The office used to receive applications from
Rai | way enpl oyees | of the different sections under the Wrks
Manager duly forwarded by the Foreman |Incharge of the
respective sections  for issue of the Railway passes. It was
the duty of the office hands to check the correctness of the
application and the genuineness of the signatures of the
forwarding officers before preparing the passes in the
Rai | way Pass Books nmintained by them -~ After checking,
preparing and initialling the passes they were put to the

Wr ks Manager. |If the passes were neant for a local \line,
they were put to the Chief Cerk of the Wrks Manager’s
office for signature. Thereafter, it was the duty of the

Clerks to send the passes to the concerned sections with
acknow edgenent slips, and the Foreman of the section was
expected to pass themon to the applicants concerned.

According to the prosecution case, during this period
from Decenber 23, 1961 and April 11, 1963, Bajrang Lal ,” Ram
Kishan, Sita Ramand Ganesh Ram all hatched a conspiracy
for securing passes on forged applications. The schene, as
unfol ded at the trial was that fal se and forged applications
were prepared in collaboration by Bajrang Lal and Ram Ki shan
with the object of causing wongful |loss to the Railway.

The prosecution has brought nmaterial on the record to
show that 15 forged applications were prepared by themto
secure such passes Ex. P-46 is one of such applications
prepared in the npame of one Narain (P.W 6). It is
adnmittedly in the hand of Ram Kishan, appellant. It bears
the endorsenent purporting to be under the signature of the
forwarding officer, Kishan (P.W 20). The signature on this
forwardi ng endorsenent is in the hand of Bajrang Lal. The
passes, Exts. P-47 and P-48 were prepared by Ram Ki shan
They were checked by Sita Ram Ram Kishan prepared the
acknow edgerent receipt in respect of the passes, Exts. P-
47, and P-48 on Ext. P-140 to show that they had been
delivered to the persons in whose nanes they were prepared.

Simlarly, the forged application, Ext. P-78, was
prepared by Bajrang Lal, while the Pass, Ext. P-79, in
respect thereof was prepared by Ram Ki shan. The slip Ext. P-
140 containing an entry about the pass Ext. P-79 was
prepared by Ram Ki shan.
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The application Ext. P-87 was witten by Bajrang Lal
while the acknow edgenent receipt Ex. P-88 in the slip Ex.
P-140 was prepared by Ram Ki shan. Ram Ki shan al so prepared
the false acknow edgerment receipt, Ex. P-76, and the
acknow edgenent receipt in respect of Pass No. 812080 in the
slip, Ex. P-140.

On the preceding facts, Sita Ram Ganesh Ram Bajrang
Lal and Ram Kishan were tried in respect of offences under
ss. 120B, 420, 465, 471, Penal Code and wunder s. S(I)(d)
read with s. S(2) of the Prevention of Corruption Act, 1947,
by the Special Judge. Sita Ram and Ganesh Ram were acquitted
of all the charges. Bajnang
499
Lal and Ram Ki shan were convi cted on charges under ss. 420,
468 and 471, Penal Code and sentenced to one year’'s rigorous
i mprisonnent and a fine of Rs. 200/- each on each of these
counts. They were further convicted under s. 120B, Pena
Code and sentenced to 6 nonths’ rigorous inprisonment, each
They were al so convicted under o S. S(1) (d) read with s.
S(2) of  the Prevention of Corruption Act and sentenced to
one year’'s rigorous inprisonment and a fine of Rs. 200/-,
each. It was not thought necessary to record a separate
convi ction under s. 465, Penal Code. The sentences on al
the counts were directed to run concurrently.

On appeal by 'the  convicts, the H/'gh Court set aside
their conviction under ss. 420, 468 and 471, Penal Code. It,
however, maintained their conviction and sentence in respect
of the offence under 's. 120B, Penal Code and s. S(1)(d) read
with s. S(2) of the Prevention of Corruption Act. It further
altered the conviction of the appellant under s. 468/471
Penal Code to one under s. 465, Penal Code and reduced the
sentence on this count to six nmonths’ rigorous inprisonnent
with a fine of Rs. 200/- only.

Hence this appeal by the convicts, Bajrang Lal and Ram
Ki shan.

Bajrang Lal has since died. Ram Kishan’s appeal only
survives ,; for decision

The first contention of Shri A N Milla appearing for
the appellants is, that Ram Ki shan and Bajrang Lal were not
"public servants’ wthin the definition of the termin s.
21, Penal Code. It is urged that the High Court was wong in
assum ng that at the relevant time every person in-the
service or pay of the Governnment was a ’'public servant’
within the neaning of clause (10) of s. 21, Penal Code. Sub-
Clause (a) of clause (10) of s. 21, it is pointed out, was
i ntroduced by the Anending Act 40 of 1964 and not by Act 2
of 1958 referred to by the H gh Court in its judgment. In
the alternative, it is submitted that «clause (9) of s. 21
also, as it stood at the relevant tine, did not cover the
case of the appellants, Ram Ki shan and Bajrang Lal, because
they were mere khal asis or nmenial servants and not ““officers
in the service or pay of the GCovernment”, wthin the
contenpl ati on of that clause.

We are unable to accept these contentions. True, that
the High Court has wongly referred to the Anendi ng Act of
1958. The relevant period is from Decenmber 23, 1961 to Apri
11, 1963 Cause (9) of s. 21 as it stood at that tinme, was
as follows:

"Ninth.-Every officer whose duty it is, as such
officer to take, receive, keep, or expend any property
on behalf of the Governnent or to make any survey,
assessnent, or contract on behalf of the Government or
to execute any revenue-process, or to investigate, or
to report, on any matter affecting the pecuniary
interest of the Government, or to make, authenticate or
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keep any docunent relating to the pecuniary interests

of the Governnment or to prevent the infraction of any

law for the protection of the pecuniary interests of
the CGovernment and every officer in the service
500

or pay of the Governnent or renunerated by fees or

conmi ssion for the performance of any public duty."”

The question, is whether the appellants, Ram Ki shan and
Bajrang Lal, were "officers in the service or pay of the
Governnment” within tho meaning of this clause? The term
"of ficer’ has not been defined by the Code.

M. Milla contends that the appellants were not
"officers" within the contenplation of this clause, because
(a) they were nere Khalasis and, as such, were not
exerci sing any del egated function of the Governnment, and (b)
they were never appointed to performany public duty in the
office of the Whrks Manager. dn this connection, reference
has been made to Reg v. Ramgjivrao(l) and N zanuddin wv.
E. (2).

In Ramajivrao’s case (supra), the Bonbay Hi gh Court
held that  thewrd ’'officer’ in this clause neans "sone
person enployed to exercise, to sone extent and in certain
circunstances, a delegated function of CGovernnent. He is
either armed with sone aut hority or representative
character, or his/duties are inmmediately auxiliary to those
of some person who is so arned.”

Ramajivrao’s case was noticed” by a  Bench of the
Calcutta High Court in N zanmuddi n"v. Queen Enpress (supra)
and it was ruled that an ’'officer’ within the terms of s.
21, clause N nth of ~the Penal Code is one who is appointed
to sone office for the performance of sonme public duty.
Accordingly, it was held that a neon attached to the office
of the Superintendent of the Salt Department was are officer
inthe service or pay of the Government and as such was a
public servant.

The neaning of the term’officer’ was considered by the
Lahore High Court also in Abad Shah v. Enperor (3). It was
opined that the term’'officer’ in the aforesaid cl ause neans
a functionary or holder of sone officiumor office, however
hunble to whom in some degree are delegated certain
functions of the Government.

These cases were considered by this Court in G~ A
Monterio v. State of A nmer(4). Approving the | aw enunci at ed
by the Calcutta H gh Court in N zanmuddin's case (supra), the
Court speaking through Bhagwati J., explained the position
t hus:

"The true test.. in order to determ ne whether a
person is an officer of the Governnent is:
(1) whether he is in the service or pay of the
Gover nnment. and
(2) whether he is entrusted with the performance
of any public duty.

(1) (1875) 12 Bom HC R 1. (2) I.L.R 28, Cal. 344.

(3) Al.R 1918 Lah. 152. (4) [1956] S.C.R. 682
501

If both these requirenments are satisfied it
matters not the least what is the nature of his office,
whet her the duties he is performng are of an exalted
character or very hunble indeed."

By the application of these tests, in the above case,
it was held that a Cass |IIl servant working as a Meta
Exam ner under the control of the Railway Wrks Manager, was
an "officer" of the Government within the neaning of s. 21
Cl ause Ninth, Penal Code.

The instant case is within the ratio of the decision in
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G A Mnterio v. State of Ajnmer (supra). As was pointed out
in that case, the Railway Wrks Manager is an officer of the
Covernment, armed with some authority or representative
character qua the Governnment. The appellants were hol ding
the posts of Khalasis in the Railway Carriage Section, but
were actually allowed to deal wth the preparation and
i ssuance of Railway Passes in the Ofice of the Wrks
Manager and as such they were, in fact, performng public
duties and discharging public functions auxiliary to those
of the Wbrks Manager and his office. On "the strength of the
evi dence" and the statement of the accused, the trial court
unhesitatingly found it as an "established fact that Bajrang
Lal and Ram Ki shan worked in the Pass Section". This finding
which is borne by the evidence of Sadhu Ram (P.W 32), the
Head- C erk of the Wrks Manager, Mdhd. Sajjad (P.W 19) and
Mohd. |brahim (P.W _34), was affirned by the H gh Court. W
also find no good reason to disturb this concurrent finding
of fact-

Thus, the position that' energes is that although
Bajrang Lal -~ and Ram Kishan were not formally appointed to
work in the Pass Section, the posts held by them being of
Khal asis drawing pay from the Railway Carriage Section
their services were actually utilised in the Pass Section of
the Ofice of the W rks Mnager. The appellant was,
therefore, in actual possession of the situation of a public
servant, and in view of Explanation Il to s. 21, Penal Code,
woul d be a ’public servant’ notw thstanding the defect in
his right to hold that situation

We therefore negative the contention of M. Milla and
hold that the appellant. RamKishan was a 'public servant’
within the 9th dause of s. 21, Penal Code as it stood at
the material tine. Consequently, the appellant’s conviction
for an offence under s. 5(1)(d) read with s. 5(2) of the
Prevention of Corruption Act cannot be  assailed on that
score.

It is next contended on behal f of the appellant that he
had admtted only the execution of the body witing of the
application Ex. P-46, and not the signature thereon
purporting to be that of Narain. The point sought to be made
out is that without signature, the body witing of the
application would not be a "docunment" as defined in s. 29,
nor would the nere scribing of the application anount to
"forgery" under s. 463 or to ’'naking a false docunent’
within the neaning of s. 464, Penal Code.

502

The contention nust be repelled. There is no record
before us to show that Ram Ki shan appel | ant had specifically
denied the execution of that part of the witing which
purports to be the signature of "Narayan" applicant. No
request was made by the appellant for summoning the origina
record. On the contrary, fromthe judgnents of the courts
bel ow, it appears that Ram Ki shan had categorically adnitted
that the application, Ex. P-46, had been witten by him
Narayan’s (P.W 6) testified that he had made no  such
application, nor had he ever asked the appellant to scribe
it. The wi tness unequivocally stated that this application
does not bear his signature. Narayan's evidence has been
believed by the courts below. There was thus no doubt
whatever that this application including the signature
thereon, is a fal se docunent. The passes, Ex. P-47, P-48, P-
47 and the receipt, P-88, were also proved to be in the hand
of the appellant. The charge under s. 465 was thus fully
brought hone to him

The charge of crininal conspiracy to prepare and obtain
false Railway Passes with a viewto cause wongful loss to
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the Railway had been fully established against Ram Ki shan
and Bajrang Lal. The forged Passes Ex. P-47 and P-48 were
admittedly in the hand of Ram Kishan, and the forwarding
endorsenent on the application Ex. P-46 pursuant to which
these forged Passes were prepared, was proved to be in the
hand of Bajrang Lal. Kishan (P.W 20) who was supposed to
have nade and signed this forwarding endorsenent, testified
that this witing did not bear his signature. Again. Bajrang
Lal nmade the false entries in the Railway Pass Book in
respect of the Passes, Ex. P-47, P-48, Ram Kishan then
prepared the acknow edgerment receipt on Ex. P-140 show ng
that these Passes had been delivered to the persons in whose
nanes they were prepared. Simlarly, the forged application

Ex. P-78, was prepared Bajrang Lal and the Pass relating
thereto was prepared by Ram Kishan. The slip in respect of
this forged Pass is also in the hand of Ram Ki shan. Anot her
i nstance was furnished by the application Ex. P-87 which was
in the ~hand of Bajrang Lal, while the acknow edgenent
recei pt Ex. P-88 was prepared by Ram Ki shan

Fromthe concerted conduct of Bajrang Lal and Ram
Ki shan in preparing these forged witings, it could
unerringly be inferred that they had agreed to prepare
forged Railway Passes with the intention of causing w ongful
loss to the Railway. And, in pursuance of the conspiracy
they did prepare the forged passes aforesaid.

W therefore find no good reason to disturb the
conviction of the appellant recorded by the H gh Court in
respect of offences under ss. 120-B, 465, Penal Code and s.
5(2) of the Prevention Corruption Act.

Lastly M. Milla subnmtted that the appellant was only
a small fry. The bigger fish, the clerks had gone scot free
and the it was unfair to inflict so harsh a sentence on the
appel lant. M ght be that sone bigger partners in the crine
have escaped puni shrent
503
for want of proof. But the sentence awarded to the appell ant
is the mnimumprescribed by law for an offence under s.
5(2) of the Prevention of Corruption Act. The Court had no
discretion to inflict a | esser sentence on that court.

For the foregoing reasons, we dismss this appeal and
uphol d the conviction and sentence of the appell ant.

V.P.S. Appeal dism ssed.
504




