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The appellants herei n nanely, Dhaneshwar Mhakud, Ganeshwar Mahakud,
Dasrat ha Mahakud and Kamal a Kanta Mahakud (originally A-2 to A-5) alongwith
two ot her persons, nanely, Pitabash Mahakud (A-1) and Sanj eeb Kumar Mahakud
(A-6) were tried for the offences punishabl e under Sections 148, 302/149
and 323/149 of the/Indian Penal Code (IPC). The Court of Sessions convicted
and sentenced all the six accused to undergo life inprisonment for causing
death of two persons, nanely, Biswanath Barik and Umakant Barik. In an
appeal filed in the H gh Court, A-1 and A-6 were acquitted, whereas the
accused appellants (A-2 to A-5) were not found guilty under Sections 148
and 149, |PC, but their conviction under Sections 302 and 323, |IPC and the
sentence of life inprisonnent for the offence under section 302 | PC was
confirmed. No separate sentence had been passed under Section 323 |PC. The
appel l ants, are therefore, before this Court challenging the order of the
H gh Court.

The brief facts of the case are as follows: As per prosecution version, on
23rd March, 1992 at about 7.30 a.m, Dhaneshwar (A-2) Ganeswar Mahakud
(A-3), Dasratha Mahakud (A-4) and Kanal a Mahakud (A-5), the appellants
herein, went to the disputed piece of |land situated by the side of

Pal asapanga- Banebari road | ocated in village Ml da. Dhaneshwar Mahakud and
Ganeswar Mahakud were carrying crowbars, whereas Dasratha Mahakud and
Kamal a Mahakud were arned with axes. They started digging pits in order to
fix pole therein for construction of a shop house. Unakant Bari k (deceased)
along with Kanduru Barik (his father) and Bi swanat h  Barl ik (deceased) (his
uncl e) reached the spot and objected to the saidact of the accused
persons. On this, they were assaulted by the accused persons wi'th crowbars
and axes resulting in the death of Unakant Barik and Bi swanath Bari k and
causing injuries to Kanduru Barik (PW7). The incident was w tnessed by
Mangaraj Barik (PW5), a hotel owner, who was having his hotel nearby the
pl ace of incident. At about 9.00 a.m, Sankhali Barik (PW1), relative of
the deceased, | odged the FIR in Joda Police Station that about 8.00 a.m
while he was coning fromVillage Banebari, on his way he saw his uncle’s
son Umekant Barik lying dead in an open field and there were several cut
injuries on the head and face of Umakant Bari k. The body of Bi swanath Barik
was al so lying dead in a pool of blood who had sustained injures on
different parts of his body including head. He saw the w fe and daughters
of his uncle sitting and crying near the dead bodies.

The prosecution has mainly based its case on the evidence of two eye

wi t nesses, nanely, Mangaraj Barik (PW5) and Kanduru Barik (PW7) and the
statenents of the doctors who perfornmed the autopsy on deceased Umakant
Bari k and Bi swanath Bairk, namely, Dr. Bi bhuti Bhusan Mhanty (PW4) and
Dr. Surendranath Sahu (PW6)

The plea of the accused persons is of conplete denial to the all eged
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al l egations set forth against them It is the case of the accused Kanal a
Mahakud, as is evident fromhis statement recorded under Section 313 Cr
P.C., suggestions put to the prosecution witnesses in their cross-

exam nati on and the evidence of Nandu Munda (DW3), that while he was
engaged in the construction of a shop roomover his |land and for the said
pur pose was dagging pits to fix poles, the deceased persons along wth
injured (PW7) armed with deadly weapons canme to the spot and attacked him
and in order to save his |life he whirled the axe which he was hol di ng

wher eby the deceased persons sustained injuries and died. In short, Kanmala
Mahakud pl eaded right of self-defence and property, whereas Dasratha
Mahakud by exam ni ng DW2 (Bi nbadhar Mahanta) had set up the defence of
alibi.

The trial court relying on the evidence of pw1, Pw5 and pw 7 concl uded
that intention was apparently to cause death of the deceased and cause
injuries to Kanduru Barik. The trial court did not accept the right of
private defence pleaded by Kamal a Mahakud (A-5). The plea of alibi taken by
Dasr at ha Mahakud (A-4) was al so rejected and consequently verdict of guilt
was recorded.

The Hi gh Court has recorded the findings in the appeal preferred by the
accused, that PW5 who was the owner of hotel nearby the place of
occurrence was a natural witness to incident and PW5' s statement is
corroborated by the evidence of injured eye-witness (PW7). The H gh Court
has al so found support to the version of these witnesses fromthe evidence
of Nand Ki shore Dandasena (PW8), residing at a distance of 200m fromthe
hotel who had confirnmed the presence of the accused appellants at the place
of occurrence. Further corroborati on was extracted formthe evidence of
PW1 who | odged the FIR and has mentioned the names of the four accused
persons present at the place of occurrence. The Hi.gh Court has acquitted
two persons, nanely Pitabash Mahakud (A-1) and Sanjeeb Kumar Mahakud (A-6)
who were charged along with the accused-appellants as the H gh Court had a
reasonabl e doubt as to the invol verrent of those accused persons in

conmi ssion of the crime. Since the two charged accused were acquitted, the
H gh Court has held that the accused-appellants, who are four in nunber,
could not be convicted taking aid of Section 149, |IPC. The H gh Court has
rejected the plea of right of self defence of Kanaml a Mahakud and pl ea or
alibi clainmed by Dasratha Mahakud. However, on the basis of the evidence

| ed by the prosecution, the H gh Court has held that the offence under
Section 302 I PC was found proved agai nst the accused-appel | ants and

convi cted them on the basis.

M. Janaranjan Das, the | earned counsel appearing for the appellants, has
urged before us that the High Court having rightly found that the accused-
appel l ants coul d not be convicted under Section 302 read with Section 149,
| PC, has erred in convicting the appellants under Section 302, /1 PCon the
basis of the evidence |ed by the prosecution as the evidence on record
does not prove the factum of death being caused by each and every appel | ant
by their individual separate act. To counter this argunent, the |earned
counsel for the State has urged before us that although the H gh Court has
not found the appellants guilty under section 149, \IPC in the facts proved
by the prosecution, the conviction inposed on them under Section 302 | PC
could very well be supported with the aid of Section 34 IPC as there was
common intention of all the accused-appellants to cause death of Umakant
Bari k and Biswanath Barik with the use of deadly weapons and the assault
was nmade on themwi th the comopn intention which was forned at the place of
incident as is clearly revealed fromthe evidence of eye-w tnesses exani ned
by the prosecution and well supported by the medi cal evidence.

Bef ore we consider the eye-w tnesses’ version of the incident and the

nmedi cal evidence, we would like to venture upon the argurment advanced by
the counsel for the appellants that whether in the absence of a charge
under Section 34 |PC the accused-appellants can be convicted with the aid
thereof, when they were charged with an offence under Section 302 read with
section 149, IPC only. To convict the accused of an independent charge
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under Section 302, IPCit is necessary that the Court should reach to the
conclusion that the injuries inflicted by each individual taken in

i solation, were sufficient in the ordinary course of nature to cause death
of deceased persons. If the Court reaches to the conclusion on the basis of
the material placed before it that the injuries were sufficient in the
ordinary course of nature to cause death and the nature of injuries was
hom cidal, the Court can convict each and every accused under Section 302
I PC, but if the Court cannot conclusively reach to the finding that each
and every individual involved in conmssion of the offence has caused such
injuries which are sufficient in the ordinary course of nature to cause
deat h, the accused cannot be convicted under Section 302 IPC. If the
injuries caused are sufficient in the ordinary course of nature and they
have been caused in furtherance of the common intention, then each and
every individual propagating the comopn intention can be convicted under
Section 302 read with Section 34, |PC although he has not been charged
under Section 34 | PCand has been charged under Section 149 |IPC along with
Section 302 | PC

In Mal hu Yadav and Os. v. State of Bihar, [2002] 5 SCC 724, this Court has
hel d as under:

"14.... The prosecution has established that the aforesaid four accused
persons joined in theactual doing of the act which resulted in the death
of the deceased and the comon intention though not initially in existence,
was formed during the transaction on the spot. The existence of the combn
i ntenti on anongst the aforesai d accused persons has been established from
the surrounding circunstances and from their conduct on the spot. The
absence of the charge under Section 34 against the aforesaid accused
persons woul d not nake any difference because on the proved facts and

evi dence avail able on.record, their intention to conmt an offence has been
established. Failure to charge accused under Section 34, who stood charged
under Section 149 |IPC would not result in any prejudice to them (Dalip
Singh v. State of Punjab, [1954] SCR 145). The aforesaid accused persons
can, therefore, be convicted for the major offence read with Section 34".

Simlarly in Chittarmal v. State of “Rajasthan, AIR (2003) SC 796, this
court has held as under:

"14. 1t is well settled by a catena of decision that S.34 as well as S. 149
deal with liability for constructive crinminality, i.e., vicarious liability
of a person for acts of others. Both the Sections deal w th conbination of
persons who becone puni shabl e as sharers in-an of fence. Thus they have a
certain resenblance and may to sone extent overlap. But a clear distinction
is made out between common intention and common object in that comon

i ntention denotes action in concert and necessarily postul ates the

exi stence of a pre-arranged plan inplying a prior neeting of minds, while
common obj ect does not necessarily require proof of prior neeting of mnds
or pre-concert. Though there is substantial difference between the two
Sections, they also to sone extent overlap and it is a question to be
determ ned on the facts of each case whether the charge under S. 149

over| aps the ground covered by S.34. Thus if several persons nunbering five
or nore, do an act or intend to do it, both Ss. 34 and 149 nmay apply. If
the conmon obj ect does not necessarily involve a common intention, then the
substitution of S.34 for S.149 mght result in prejudice to the accused and
ought not, therefore, to be permtted. But if it does involve a comobn
intention then the substitution of S.34 for S.149 nust be held to be a
formal matter. Whether such recourse can be had or not nust depend on the
facts of each case. The non-applicability of S. 149 is therefore no bar in
convicting the appellants under S. 302 read with S.34 I.P.C. If the

evi dence di scl oses comm ssion of an offence in furtherance of the comon
intention of themall. (See Barendra Kumar Ghose v. King Enperor, AR
(1925) PC 1; Mannam Venkatadri and Ors. v. State of Andhra Pradesh, AR
(1971) SC 1467; Nethala Pothuraju and Ors. v. State of Andhra Pradesh, AR
(1991) SC 2214 and Ram Tahal and Ors. v. State of U P., AIR 1972 SC 254)."
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[ Lachhman Singh Os. v. The State, AIR (1952) SC 167 (para 13) and Kar nai
Singh and Anr. v. State of Punjab, AIR 1954 SC 204 (para 7) are two ot her
cases on the sane point.

In Ham et alias Sasi & Ors. v. State of Kerela, [2003] 10 SCC 108 (Para 17)
this court has held as follow

"This court in Nethala Pothuraju v. State of A P., [1992] 1 SCC 49 has held
that the non-applicability of Section 149 IPCis no bar in convicting the
accused under section 302 read with section 34 IPCif the evidence

di scl oses conmi ssion of an offence in furtherance of the conmon intention
of such accused. This is because both Section 149 and 34 I PC deal with a
conbi nati on of persons who becone |liable to be punished as shares in the
conmi ssion of offences. Therefore, in cases where the prosecution is
unable to prove the nunber of nenbers of unlawful assenbly to be five or
nore, courts can convict the guilty persons with the aid of section 34 IPC
provided that there is evidence of record to show that such accused shared
the common intention to conmt crine. Wiile doing so the courts will have
to bear in mnd the requirement of Section 34. It is well known that to
establish the common intention of several persons to attract section 34 | PC
the following tw fundanmental facts have to be established : (i) comon
intention and (ii) participation of the accused in commi ssion of the

of fences. If the above two ingredients are satisfied, even overt act on the
part of sone of the persons sharing the conmon intention is not
necessary........

Recently in Qurpreet Singh v. State of Punjab, [2005] 12 SCC 615, this
Court has relied upon the case of Ranji Singh and Anr. v. State of Bihar
[2001] 9 SCC 528 for the proposition that charges framed under sinpliciter
Section 302 can be changed to Section 302 read with section 34 of IPC. The
rel evant portion of the judgnent in Ranji Singh s case is extracted bel ow

"14. Legal position as to whether in the absence of charge under Section 34
convi ction could be nai ntai ned under Section 34 was cleared by the
constitution Bench in Wllie (WIllianm) Slaney v. State of MP., AIR (1956)
SC 116 where this Court observed at para 86: (AR p.137)

"86. Sections 34, 114 and 149 of the Indian Penal Code provide for
crimnal liability viewed formdifferent angl es as regards actua
partici pants, accessories and nen actuated by a conmon object or a
conmon intention; and the charge is a rolled-up one involving the
direct liability ‘and the constructive liability" without
specifying who are directly |liable and who are sought to be made
constructively |iable.

In such situation, the absence of a charge under one or other of
the various heads of criminal liability for the offence cannot be
said to be fatal by itself, and before a conviction for the
substantive offence, without a charge, can be set aside, prejudice
will have to be nade out. In npst of the cases of this kind
evidence is normally given fromthe outset as to who was primarily
responsi ble for the act which brought about the offence and such
evi dence is of course relevant."

This was reiterated by the Suprene Court a nunber of tinmes. We may refer to
Dhanna v. State of Madhya Pradesh, [1996] 10 SCC 79, where this position is
reiterated after referring to the other cases. It held : (SCC pp. 82-83
para 9)

"9. It is, therefore, open to the court to take recourse to Section
34 of IPC even if the said Section was not specifically mentioned
in the charge and instead Section 149 | PC has been included. O
course a finding that the assailant concerned had a common
intention with the other accused is necessary for resorting to such
a course. This view was followed by this Court in |later decision




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 5 of

8

al so. (Amar Singh v. State of Haryana, [1974] 3 SCC 81; Bhoor Singh
v. State of Punjab, [1974] 4 SCC 754. The first submi ssion of the
| earned counsel for the appellant has no nerit.

Accordingly it is held that even in the absence of the charge under Section
34 conviction could be maintained by the courts bel ow.

15. The counsel for the appellants could not show that any prejudice was
caused to either of accused persons because of the non-framing of charge
under Section 34.

16. It is true that the two injuries, which proved to be fatal, were not
specifically attributed to either of the accused. The common intention can
be fornmed at the spot. At ' tine it is difficult to get direct evidence of
pre-concert of minds. The conmmon intention can be gathered fromthe
circunst ances and the manner in which assault is carried out. The manner in
whi ch assault was carried out l.eaves no manner of doubt in our m nd that
the appellants had cone with theintention to kill the deceased. Their

i ntention was not to cause injuries alone...."

It is apparent-fromthe decisions rendered by this Court that there is no
bar on conviction of the accused-appellants with the aid of Section 34 |IPC
in place of Section 149 IPCif there evidence on record to show that such
accused shared a comon intention to comrit the crine and no apparent
injustice or prejudiceis shown to have been caused by application of
Section 34 IPCin place of Section 149.

In the light of the aforesaid principles enunciated by this Court, we shal
now scrutinize the evidence | ed by the prosecution.

PW5, a hotel owner whose hotel was situated nearby the place of

occurrence, has vividly described the occurrence. He deposed that the
deceased Umakant came to the spot on cycle foll owed by the deceased

Bi swanat h and Kanduru Barik, his uncle and father respectively. They cane
to his hotel and asked for the tiffin. He asked themto wait for some tinme.
On that, they left the hotel. The deceased Urakant went near the place
where the accused persons were digging pits and chal'l enged them as to why
they were doing that on the land and if the land in fact belonged to them
they should get it verified by getting it neasured by an Anmin. Saying so,
he caught hold of one of the poles fixed by the accused persons and tried
to uproot it. Enraged by that act, the accused Dasaratha caught hold of his
neck. The deceased Bi swanath and the injured Kanduru, uncle and father
rushed to the spot to rescue Urakant. Just at that time, accused Kamal a who
was having the axe rushed towards the deceased Bi swanath and gave one
stroke of axe over his head. Accused-Dasaratha dealt another stroke of axe
over the head of Biswanath. Biswanath fell down. The accused Ganesh Mahakud
and Dhaneshwar Mahakud who were hol di ng crowbars, assaulted the deceased

Bi swanat h when he was |ying on the ground. PW7, father of Unmakant, who was
trying to take Unmakant fromthe place, was attacked by Kamal a over his head
fromthe back side of the axe and Kamal a al so attacked Urakant by axe on
his head. As a result thereof, he fell down sustaining severe injuries.
Thereafter, all the accused person assaulted Unakant on different parts of
hi s body by neans of axe, crowbar and lathi wi th which they were arned and
then the accused fled away. In his cross-exam nation, the only thing which
was brought out is that he stated before the police "that the accused
Ganesh Mahakud was bringing poles by nmeans of a bullock-cart and the
accused Dhanu was digging pit and the accused Kamal a Makahud was al so
digging pit." Wien the right of self-defence of Kamal a Mahakud was put to
this witness, he specifically denied that "while the accused persons Kanmal a
and Dhanu were digging pits to fix poles, the deceased persons viz.

Bi swanat h, Umakanta and i njured Kanduru and one Raghaba PW2 bei ng arned

wi th weapons canme to the spot and tried to attack the accused person."” He
al so denied that just at the spur of the nonent accused Kamala in order to
save his life whirled the axe which he was hol ding and the deceased persons
and injured came across and sustained injuries.
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The statenent of Kanduru Barik (PW7), who was an injured eye-w tness,
totally supports the evidence of PW. He disposed that when they went to
take tiffin to the hotel of PW, they found that the accused persons Kanal a
Mahakud and Dhanu Mahakud were digging pits over their |and. The accused
Dasrat ha was bringing poles in order to fix the same in the pits dug by the
accused persons over their land. He saw that his son Umakant went over the
| and and chal | enged the accused persons for their act also tried to take
out the poles fixed by the accused persons. His son told themthat before
fixing the poles they should utilize the services of an Am n for
demarcation of the land to find out the true position and they should have
fixed the poles thereafter. The accused caught hold of the neck of his son
Umakant and his brother Biswanath chal |l enged the accused persons.
Thereafter, the accused Kamal a attacked with the axe over the right side of
Bi swanat h. Bi swanath fell down. Accused Dhanu Mahakud gave piercing bl ow of
crowbar over the head of Biswanath. Wen he intervened and separated his
son Umekant and dragged himto a distance of 10 ft. the accused persons
Dasar at ha Dhanu Kanal a and Pitabas chased himin order to assault and then
he saw that the accused persons assaulted his son Umakant by neans of axe
and on receiving injuries hefell down. Both of themdied on the spot.

The version of the prosecution was supported by nedical evidence of Dr.

Bi bhuti Bhusan Mhanty ( PW4) and Dr. Surendranath Sahu (PW6). The
doctors found the followng injuries on dead bodi es of Urakant Barlik and
Bi swanat h Bari k:

Injuries on the dead body of Umrakant Barik as found by PW6 on post- nortem
External Injuries

1. One lacerated injury 3"x 1 + scal p deep present on nedial angle of
the left eye damaging the | eft upper eye lid and eye ball and comruni cation
to the cranial cavity.

2. One lacerated injury 3"x1" x scalp depth present one inch above the
first injury on left side of the fore-head conmunicating to the crania
cavity.

3. Lacerated injury of 2" x 1" on the tip and mi ddl e of nose about 1"
depth damagi ng the middle septa of nose and the tip of the sane.

4. Lacerated injury on the right eye of the size of 1/12"x1" and 4"
depth damaging it conpletely i.e., the right eye.

5. Lacerated injury of 2" x 1 x 4" on the right side of forehead just
above the right eye comrunicating freely to the brain cavity.

6. Lacer at ed |njury of 3"x2"x2" on right cheek 2" |ateral to the nose
under which there is fracture of right naxilla and mandi bl e bones.

Internal injuries

1. Injury nos. 1, 2 and 5 conmunicate freely to the brain i.e. crania
cavity through which brain matter is com ng out. The bones underneath the
said injuries i.e. frontal are fractured into many pieces and there is
col l apse of the texture of the cranial cavity.

2. Injury nos. 1 and 4 have damaged the left and right eyes and the
under |ine bones.

3. Injury no. 3 has danaged the nasal bones and the surroundi ng
ti ssues extensively.

4. Injury no. 6 has caused the fracture of right maxilla and mandi bl e
into many pi eces and danaged the vessels.
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5. Al the injuries are covered with blood clots and are antenbrtemin
nat ure.

Injuries on the dead body of Biswanath Barik as found by pw4 on post
nortem

External Injuries

1. One incised wound 1 3/4" x 3/4" on the frontal area of the head of
ri ght side.

2. Incised wound 1 3/4" x +" on the front parietal area on the |eft
si de.

3. I nci sed wound 2" x 1/3"-on the mddl e aspect of pinna of right ear

across the cartilage.

4, On _di ssection of skull, there is fracture of the frontal bone of
both side and also there is fracture of parietal bone. The bone chips were
there inside the brain matter. There was | aceration of the brain matter
wi t h haenorrhage i nvolving both hem spheres.

Internal Injuries

The internal injuries of the deceased correspond to the externa
injuries described.

PW 4, who conducted the post-nortem of deceased Biswanath, opined that the
injuries sustained by the deceased were hom cidal in nature. The sane were
fatal and were sufficient in the ordinary course of nature to cause death.
The injures on the deceased coul d be possible by the sharp edge of the axe
and crowbar.

PW 6, who conducted the post-nortemof deceased Umakant, opined that the

injuries were sufficient in the ordinary course of nature to cause death

and were homicidal in nature. The injuries could be caused by heavy sharp
cutting weapon |ike axe.

The injured eye-w tness, Kanduru Barik (PW7) had sufferedthe follow ng
injuries.

1. Abrasion with irregular nargin of size 5cm x 2cm x 1/4th cm On
the posterior part on the sagital sutcher of the - scalf-:

2. Abrasion of 4cm x 3cm x 1/4 cm Over the left ancillary area on
the 5th and 6th of the thoracic ribs.

Dr. Raghunath Henmbram (PW 11), who examined PW7, opined that the injuries
were sinple in nature and coul d possi bly be caused due to rough object.
These coul d be caused by handl e of the axe.

Fromthe statenments of these witnesses, it is clear that when the accused
person were digging pits for fixing the poles, the conplainant party
reached to the spot, Umakant Bari k approached the accused-appellants and
restrai ned them from doing the act and asked themto get the neasurenent
done by the Revenue Authority before putting poles, at that juncture one of
the accused caught hold of his collar, to save himhis uncle Bi swanath
reached to the sopt and they were attacked by the accused-appellants

si mul taneously using the axe and crowbars whi ch they were hol di ng.

Bi swanath Bari k was attacked first and thereafter the attack was directed
towar ds Umakant Bari k.

The nature of injuries sustained by the deceased clearly indicates the
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i ntention of the accused-appellants to do away with the deceased. The

evi dence of the witnesses along with the injuries reported in post-nortem
reports clearly bring out the common intention of the accused-appellants
and we do not think that the accused-appellants would be prejudiced nerely
because the charge was franed under Section 302 read with Section 149, |PC
and not under Section 302 read with Section 34, IPC. Fromthe evidence of
two witnesses, PW5 and PW7, it would appear that the accused appel | ant
shared the comon intention to cause death of victimns.

The accused- appel | ant Kanmal a Mahakud has cl ai ned the right of self-defence.
In order to find out whether right of private defence is available or not,
the injuries received by the accused, the imm nence of threat to his
safety, the injuries caused by the accused and the circunstances whet her
the accused had tine to have recourse to public authorities, are al

rel evant factors to be considered. In the person case, the evidence revea
that there was no inmminent danger to the property or person of Kanmal a
Mahakud fromthe act of deceased Urakant Barik who had merely gone to the
spot and asked the accused party to get the measurenent of the |and and
tried to dislodge one of the poles fixed by the accused party. There was
nei t her any occasi on or any cause to attack the conplainant party with
weapons |ike axes and crowbars and to cause injuries on the vital parts of
the body including head.  There is no evidence on record to show that any of
the accused-appel |l ants has sustained injuries to deduce the factum of

i mm nent danger to their person of property. The statenent of Nandu Munda
(DW3), examned to establish the right of private defence cannot be relied
upon. He has deposed that Umakant, Bi sawanath, injured Kanduru and Raghaba
rushed to the |Iand where the accused Kanal a was digging pits being arned
with axe and lathi \in their hands and when they were about to assault the
accused Kamala with axe just at that tine accused Kamal a whirled the axe
and ran towards his house to save his life. According to him he reached
the spot at about 8 to 9 am This wi tness cannot be believed as he has not
given the full narration of facts. He has not said anything as to how
Kamal a who was attacked by three persons has not sustained any injury. H's
presence at the place of incident in-between 8 to 9 a.m is doubtful as the
FIR was | odged on 23rd, March 1992 at 9.00 a.m in the Joda Police station
whi ch is about 39 kns. south-east from Mal da, the place of occurrence. The
occurrence of the incident as alleged by this w tness would not have
happened during the tinme when he had clained his presence at-the place of

i ncident. The absence of detailed description of the i'ncident itself speaks
vol unes of the credibility of this witness and we cannot rely on his
statenment to establish the right of self-defence of the accused-appell ant
Kamal a Kant a Mahakud.

In overall consideration of the evidence, we find no infirmty in the
conviction of the accused, appellants. W, however, convict and sentence
the accused-appel |l ants under Section 302 read with Section 34, IPCfor life
i mprisonnment instead of Section 302 sinmpliciter.

The appeal is disnissed in the above-said ternmns.




