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ACT:
I ndustrial Dispute-Bonus-Banki ng Conpani es-Bank Enpl oyees-
Whet her disentitled to bonus-" Remuneration " rmeaning of
-Banki ng Conpanies (Amendnent) Act, 1956 (95 of ~1956),
anmended s. 10, whether retrospective-Banking ' Conpanies
Act, 1949, (10 O 1949), s. 10.

HEADNOTE:
Section 10(1)(b)(11) of the Banking Conpanies Act, 1949
provi ded:" No banki ng company shall enploy any person whose
renmuneration or part of whose renuneration takes t he
form ... of a share in the profits of  the conpany."”
The di spute between the appellant Banks and their enployees
related, inter alia, to the question whether the provisions
of the Banki ng Conpani es Act, 1949, prohibit the grant O
bonus to bank enpl oyees. The Labour Appellate Tribunal took
the viewthat s. 10 of the Act did not stand in the way of
granting bonus to bank enpl oyees, because bonus according to
it was not a share in the profits of the conpany. On
appeal, it was contended for the appellant Banks that bonus
as awarded by the Industrial Courts is remuneration wthin
the nmeaning of s. 10
201
read with s. 2 of the Banking Compani es Act, 1949, and that
it was also a share in profits, and therefore, the express
provisions of s. 10 read with S. 2 override the provisions
of the Industrial Disputes Act, 1947, so far as banking
conpani es are concerned, and prohibit the award of bonus to
enpl oyees of Banks.
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Held : (1) that the expression " shall enploy any person in
s. 10 of the Banking Conpanies Act, 1949, neans and incl udes
" shall have in enploynment any person " and that in this
respect the amendnent of 1956, merely nakes clear what was
al ready meant by the section ;

(2) that the word " remuneration ins. 10 of the Act has
been used in the w dest sense and includes bonus ;

(3) that bonus in the industrial sense cones out of the
avail able surplus of profits, and when paid, it fills the
gap, wholly or in part, between the living wage and the
actual wage. It is labour’s share in the profits, and as it
is a remuneration which takes the form of a share in
profits, it comes within the mschief of s. 10 of the Act;
(4) The Banking Conpanies (Anendnent) Act, 1956, is not a
declaratory Act, and except in the small nmatter of the
expression " _shall continue to enploy " in sub-s. (1), it
does not purport-to explain any fornmer |aw or declare what
the |aw has always been.. Consequently, though s. 10 as
anended by the Act O 1956 does not stand in the way of the
grant. of -industrial bonus, for the period relating to the
present- appeal s, the anended section had no retrospective
effect.

Accordingly, s. 10 of the Banking Act, prior to the anend-
ment of 1956, prohibited the grant of industrial bonus to
bank enpl oyees inasnmuch as such bonus is remunerati on which
takes the formof a share in the profits of the banking

conpany.

JUDGVENT:
ClVIL APPELLATE JURI SDICTION: Givil Appeals Nos. 56 to 62 of
1957.
Appeal s by special |eave fromthe judgnent and order dated
April 28. 1954 of the Labour Appellate Tribunal of India
(Speci al Bench-Banks), Bonbay,in Appeals Nos. 122, 129, 130,
142, 144, 145, 152, 153, 154, 155, 162, 169, 217 & 218 of
1953.
N. A. Pal khiwala, J. B. Dadachanji andS. N Andley, for
the appellants in C. As, Nos. 56 & 60 of 1957.
M C. Setal vad, Attorney-Ceneral for India, J. B
Dadachanji and S. N. Andley, for the appellants in
C As. Nos. 57, 58, 59 & 61 of 1957,
6
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M C. Setalvad Attorney-CGeneral for India and Naunit Lal
for the appellant (Punjab National Bank) in C. A No. 62 of
1957.
N. V. Phadke, T. S. Venkataraman, K. R.. Sharma and K. R
Choudhury, for respondent No. 1 in C A
No.' 56 of 1957.
N. C. Chatterjee, Sadhan Chandra Gupta, Janardan Sharnma
M K Ramanurthi and M R K. Pillai, for respondents in C
As. Nos. 57 to 61 of 1957 (Represented by Al - India Bank
Enpl oyees Associ ati on)
B. P. Maheshwari, for respondent No. 3 (Association of the
Punj ab National Bank Enpl oyees) in C. A No. 62 of 1957.
B. P. Maheshwari, for Surat Bank Enpl oyees Union
B. C. CGhose, and |I. S. Sawhney, for All India Central Bank
Enpl oyees’ Associ ati on.
1959. WMay 12. The Judgnent of the Court was delivered by

S. K. DAS J.-These are seven appeals on behalf of
different Banks working in this country, some incorporated
in India and some outside India. It is necessary that we

should very briefly state the background of the industria
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di spute which has given rise to these appeals. It is now
wel | -known that there was a sharp rise in the prices of
commodities during and after World War No. 11. This rise in
prices very seriously affected sal ari ed enpl oyees bel ongi ng
to the mddle class including such enpl oyees in the banking
i ndustry. In or about the year 1946 trade unions of bank em
pl oyees presented demands for higher salaries and al |l owances
and better conditions of service. In some cases notices of
threatened strike were also served on the enployers. The
unrest became particularly acute in the provinces of Bonbay,
the United Provinces, and Bengal as they were then known.
The |local Governnments of those provinces referred these
i ndustrial disputes for adjudication: this resulted in sone
regi onal awards which cane to be known in Bonbay as the
Divatia Award, in the United | Provinces as the B B. Singh
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Award and in Bengal as the Gupta, Chakravarty and Sen
Awar ds. Not wi-t hst andi ng 't hese awards, the general unrest

anpbngst Bank enpl oyees continued and there was a clanor for
control of the banking industry by the Central Governmnent.
On _April 30, 1949, was passed the Industrial D sputes
(Banki ng and | nsurance Conpani es) O di nance (Ordi nance VI of
1949) under the provisions of which all banking companies
havi ng branches or other establishnents in nore than one
provi nce cane under the jurisdiction of the Centra
CGovernment for the purposes of the Industrial Disputes Act,
1947 (XIV of 1947). By a notification dated June 13, 1949,
the Central Governnent constituted ‘an ad hoc Tribuna
consi sting of Shri K C. Sen, a retired Judge of the Bonbay
Hi gh Court, as Chairman, with two other persons as menbers
to adjudicate wupon an industrial dispute ‘between severa
banki ng conpani es and their worknen. ~On the sanme day, the
i ndustrial dispute was referred to the Tribunal by a
separate order. The dispute covered several itens, and sone

nore were added from time to tine. For the sake of
conveni ence, we shall hereafter refer to this Tribunal as
the Sen Tribunal and its award as the Sen Award. After a

very exhaustive enquiry, the Sen Tribunal made its. award
whi ch was published on August 12, 1950. Some of the leading
Banks being dissatisfied with the award applied to Suprene
Court and obtai ned special |eave to appeal against the said
awar d, as it had been specially exenpted from the
jurisdiction of the Labour Appellate Tribunal constituted
under the Industrial Disputes (Appellate Tribunal) Act, 1950
(XLVITT of 1950). This Court ultimately held that the award
of the Sen Tribunal was void in to for want of jurisdiction

but did not go into the nmerits of the award Wth regard to
any of the matters dealt with therein.  The consequence of
this decision was that the dispute in the banking industry
remai ned unresol ved. Soon after there were sonme strikes
consequent on certain action taken by sone-of the Banks.
The result was that the Central Governnment had to take steps
afresh to settle this long standing dispute. Attenpts were
at first made through the machi nery of
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conciliation to settle the dispute, but these attenpts
failed. On June 26, 1951, was enacted the Industria

Di sputes (Amendnent and Tenporary Provisions) Act, 1951 (XL
of 1951) which had the effect of tenporarily freezing some
of the gains of |abour under the Sen Award. In July 1951
the Central Government made a fresh reference to an
Industrial Tribunal consisting of Shri H V. Divatia, a
retired Judge as. Chairman and two ot her nmenbers, but the
Chairman and the menbers resigned within a short tinmne. On
January 5, 1952, two notifications were nuade. By one
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notification a new Tribunal was constituted to be called the
Al India Industrial Tribunal (Bank Disputes). The Chairman
of this Tribunal was Shri Panchapagesa Sastry, another
retired Judge. The other two nmenbers were Shri M L. Tannan
and Shri V. L. D Souza. Hereafter we shall refer to this

Tribunal as the Sastry Tribunal. By another notification of
the sanme date the Central Governnent referred the matters
specified in such. |l of the notification, which' .. were

the matters in dispute between the enpl oyers and worknen of
the banki ng conpanies specified in sch. 1, to the Tribuna
for adjudication. We need not set out here the nmatters
specified in sch. 11, but shall presently refer to those
items only wth which we are concerned in these appeals.
The Sastry Tribunal made its award which was published on
April 20, 1953. This award canme up for consideration of a
Speci al Bench of the Labour Appellate Tribunal on appeals
preferred by the enpl oyees of banks all over India and of
the Banks thensel ves. The decision of the Labour Appellate
Tri'bunal was given on April 28, 1954. Sone of the Banks
noved this Court for special leave to appeal from the
decision dated April 28, 1954, of the Labour Appellate
Tri bunal and such'| eave was granted on Cctober 4,1954. The
same order which granted special |eave also directed that
the appeal s be consolidated. These seven appeals on behalf
of different Banks agai nst their workmen have been filed in
pursuance of the aforesaid | eave granted by this Court.

In Civil Appeal No. 56 of 1957 in which the Inperial Bank
(now substituted as the State Bank of India) is
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the appellant, -a prelimnary objection has been taken on
behal f of the respondent workmen of the Bank to the effect
that the appeal is inconpetent. W shall presently consider
this prelimnary objection, but before we do'so, it will be
convenient to indicate the principal questions which arise
for consideration in these seven appeals.

These questions have been fornul ated under four heads :

(1) what is the scope of itemb5 of schedule Il of the
notification dated January 5, 1952, the item being expressed
in the followi ng words-" Bonus, includingthe qualifications
for eligibility and method of paynent *;

(2) does s. 10 of the Banki ng Conpanies Act, 1949 (prior to
its amendment by Act 95 of 1956) prohibit the grant of bonus
to Bank enpl oyees;

(3) whether an industrial tribunal is entitled in law to
conpel Banks to disclose " secret reserves and ot her
necessary provisions" made by them for the purpose of
adj udi cati on;

(4) whether the Full Bench formula | aid down by the Labour
Appellate Tribunal in MIl Oawners’ Association, Bonbay v.
Rashtriya M 1| Mazdoor Sangh, Bonbay (1) for the paynent of
bonus to enployees in the textile industry is applicable to
Banks.

O the aforesaid four questions, the first two directly fal
for decision in the appeals before us. For reasons which we
shal |l presently give, we consider that questions (3) and (4)
do not call for any decision at the present stage.

We shall now state how the Sastry Tribunal and the Labour
Appel late Tribunal dealt with the first two questions. We
have stated that item5 of sch. |1l of the notification
dated January 5, 1952, referred to the claimof bonus by
Bank enployees. W have also quoted earlier the words in
which item5 was expressed. The Banks contended before the
Sastry Tribunal that the dispute referred toinitem5 did
not contenplate the deternination of the quantum of bonus
payabl e by
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(1) [21952] L.A C 433.
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any of the Banks for any particular year, but the item
nerely referred to the question of bonus in general wth
special reference to qualifications for eligibility and
met hod of paynment. This contention of the Banks was upheld
by the Sastry Tribunal which said:

" The primary duty is on the Government to be satisfied
subj ectively whether a reference should be nade or not. In
the circunstances aforesaid, we hesitate to hold that we are
concerned with the question of quantum of benefits for
particul ar banks and for particular years in the past in the

light of profits of such banks durina those periods. e
ruled out a request that evidence should be taken for
determ nation of the question. It nay yet be open to the

concerned parties where there is a real grievance to
approach the CGovernnent to get a suitable reference for the
future as well as for the account years 1949, 1950 and
1951. "

VWhat -~ the Sastry Tribunal did was to consider the question
whet her— there could be a bonus schenme for future years and
whet her it should be nmade to apply retrospectively to al
Banks and for all years; and as to the guiding principles
for the ascertainment of bonus, the Sastry Tri buna
suggested certai'n lines of approach and recommended them for
the earnest consideration of both the parties. The Labour
Appel | ate Tribunal, however, canme to, -a different conclusion
with regard to the scope of item5 and held that it enbraced
the clainms to bonus for the relevant years. Accordingly, it
said :-

" 1t follows, therefore, that the clains to bonus made for
the relevent years have not yet been adjudicated wupon and
that the terms of the reference have not been exhausted.
The ad hoe Tribunal to which this reference was made is no
| onger in existence and sonme other Tribunal will have -to
deci de what bonus, if any, is payable by the Banks to its
enpl oyees for the rel evant 'years. "

The correctness of this part of the judgnment of the - Labour
Appel | ate Tribunal has been seriously contested before us on
behal f of the appellants and this isthe first question
whi ch we have to decide.

207

On the second question, nanely as to the interpretation of
s. 10 of the Banking Companies Act, 1949 (prior to its
amendnent in 1950) there was again a difference between the
Sastry Tribunal and the Labour Appellate Tribunal. The
Chairman of the Sastry Tribunal was of the viewthat s. 10
of the Banki ng Conpani es Act, 1949, did not stand in the way
of a grant of bonus to Bank enpl oyees, but the other nmenbers
of the Sastry Tribunal apparently felt that the matter was
not free from doubt and the Tribunal as a whole recomended
to Governnent that the alleged legal difficulty by reason of
s. 10 of the Banking Compani es Act, 1949, should be renpved
by suitable -legislation. Perhaps, it was as a result of
this recommendation that s. 10 of the Banki ng Conpani es Act,
1949, was anended in 1956. The Labour Appellate Tribunal
however, by a majority of 2 to | came to the concl usion that
s. 10 was no bar to a claimfor bonus by Bank enployees.
One nmenber of the Appellate Tribunal, Shri D.E  Reuben
recorded a note of dissent in which he held that by reason
of s. 10 of the Banking Conpanies Act, 1949, as it stood at
the relevant tinme, the Industrial Courts could not grant
bonus to the workmen of a Bank. On behalf of the appellants
it has been contended that the view of the majority of the
Labour Appellate Tribunal wth regard to s. 10 of the
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Banki ng Conpanies Act, 1949, is not correct. This is the
second question for our decision. As we are not deciding

the other two questions, no useful purpose will be served by
setting out the findings of the Tribunals belowwth regard
to them

We now proceed to consider the prelimnary objection taken
on behalf of the respondent worknmen in Cvil Appeal No. 56
of 1957. Sonme nore facts nust be stated with reference to
this prelinmnary objection. After the decision of the
Labour Appel late  Tribunal and before it coul d be
i mpl enented, several Banks appealed to Governnent to set
asi de the decision of the Labour Appellate Tribunal as they
felt that the total burden inposed by it was entirely beyond
their capacity to bear. Therefore, the Reserve Bank of
I ndi a, under directions of the Central Governnent
208
carried out a rapid survey of the possible effect of the
deci si on of the Labour Appellate Tribunal on the working of
a few typi cal banks which were parties to the dispute. On a
study of the evidence so collected, the Central Governnent
concluded that it; was inexpedient on public grounds to give
effect to parts of the decision. Consequently, the Labour
Appel late Tribunal’s decision was nodified by them by an
order dated August 24, 1954. This decision was debated in
Par | i anent and ultimtely Governnent announced their
decision to /appoint a Commission (known as Bank Award
Conmi ssion) to help them assess nore fully the effect of the
awar d. The ' Commi ssion submitted its report on July 25,
1955, and with regard to the claimfor bonus it said:
" In regard to the claimfor bonus, no general principles
can be invoked and the case of each individual bank would
have to be considered on its nerits. Since this dispute has
not been resolved so far, it is likely that it may have to
be dealt with in the near future: The claimfor bonus is
not within the terms of nmy reference and I do not wsh to
trespass in the area of this dispute. I am however,
referring incidentally to this aspect of the matter because
the fixation of a wage structure is likely to have an effect
on enpl oyees’ claimfor bonus." (see paragraph 51 at page 34
of the Conmission s report).
Thereafter, the Industrial Disputes (Banking Comnpani es)
Deci sion Act, 1955 (XLI of 1955) was passed to provide for
the nodification of the decision of the Labour Appellate
Tribunal in accordance with the reconmendations of the
Comm ssi on. This Act in so far as it isrelevant for our
purpose said in s. 3 thereof that the decision of the Labour
Appel l ate Tribunal shall have effect as if the nodifications
recommended in Ch. X of the report of ‘the Conm ssion dated
July 25, 1955, had actually been nmade therein and the appel -
|ate decision as so nodified shall be the decision of the
Appellate Tribunal within the neaning of ~-the Industria
Di sputes (Appellate Tribunal) Act, 1950 and the award shal
have effect accordingly. It is clear that the Conm ssion
did not make any recommendation in

209
respect of the bonus claimand the Industrial Disputes
(Banki ng Conpani es) Decision Act, 1955, does not affect the
present appeals; that Act nmerely gave effect to the
nodi fications recomended by the Comm ssion, but did not
give the decision of the Labour Appellate Tribunal any
hi gher sanctity as a statutory enactnent. Now, t he
prelimnary objection taken on behalf of the respondent
workmen is that the decision of the Labour Appellate
Tribunal nerely says that the claims to bonus for the
rel evant years have not been adjudicated and therefore the
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terns of the reference have not been fully worked out; it is
contended that this means that some other Tribunal -"-ill
have to decide what bonus, if any, is payable by the Banks
to their enmpl oyees, and no sucr Tribunal having been so | ong
appointed, there is at the present stage no enforceable
award within the nmeaning of the Industrial Disputes Act

1947, and the appeal accordingly is premat ure and
i nconpet ent . We are unable to accept this contention as
correct. On behalf of the appellant Banks it has been

submitted that the Labour Appellate Tribunal m sconceived
the scope of item5 of sch. 11 of the relevant notification
and on that m sconception it canme to the conclusion that the
terms of reference had not been exhausted, a conclusion the
correctness of which the appellants are entitled to
chal | enge by way of appeal or else they will be bound by the
decision that the reference is still pending and can be
wor ked out by another Tribunal. This submission we think is
correct. In the Industriial Disputes Act, 1947, an 'award

nmeans an interimor final determination by an Industria

Tribunal ~of any industrial dispute or of any question
relating thereto. ~The dispute between the parties in the
present case related to bonus: on behalf of the banks it was
contended (a) that item5 of sch. 11 did not include clains
of bonus for particular years in respect of particul ar banks
but related to a general schene of bonus i ncl udi ng
qualifications for eligibility and nmethod of paynment, and
(b) that even a general schene cf bonus could not be made by
reason of the provisions of s. 10 of the Banking

27
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Conpani es Act, 1949; on behalf of the Bank enployees it was
contended that (a) item5 included clains for bonus for
particular vyears in respect of particular banks and (b) s.
10 of the Banki ng Conpani es Act, 1949, did not stand in the
way of such clains. These rival contentions led to an
industrial dispute which the Labour Appellate Tribuna

determ ned by its decision/dated April 28, 1954. W do not
see why that decision is not an 'award wi thin the neaning

of the Industrial Disputes Act, 1947. In-our opinion, in no
sense can the appeals be said to be premat ure or
i nconpet ent . It is worthy of note that these appeals have

been filed in pursuance of special leave granted by this
Court tinder Art. 136 of the Constitution. That ~Article
enables this Court to grant, in its discretion, specia

| eave to appeal fromany judgrment, ~decree, determ nation

sentence or order in any cause or natter passed or made by
any court or tribunal in the territory of I'ndia. The powers
of this Court wunder the said Article are wde and are
subject to such considerations only as this Court has laid
down for itself for the exercise of its discretion. The
argunent before us is not that these appeals do not coneg,
within those considerations and special |eave should not
have been granted; but the argument is that they are
i nconpetent for other reasons. Even those reasons, we
think, are not sound. Learned counsel for the respondent
wor kmen has cited before us sonme decisions, one Australian
"In re the Judiciary Acts, etc. (1)); and another American
(David Muskrat v. United States (2)) in support of his
contenti on. We consider, however, that the point is so
clear and beyond doubt that it is unnecessary to enbark on
an exam nation of decisions which relate to entirely
different facts. There is, in our opinion, no substance in
the prelimnary objection which nmust be overrul ed.

Now, we proceed to consider the true scope of item5 of sch

11 of the notification dated January 5, 1952. Schedule 11
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of the notification dated June 13, 1949, by which a
reference was nmade to the Sen Tribunal contained an
identical itemwhich was item 6. That

(1) (1921) 29 C L.R 257.

(2) (1910) 219 U.S. 346 ; 55 L. Ed. 246.

211
item was expressed exactly in the sanewords as item5 of
sch. 11 of the notification underour consideration. The

Sen Tribunal dealt with thescope of that item and said
that a | arge nunber of demands had been made by the unions
for bonus for particular years in respect of particular
banks. The Sen Tribunal then said:-

" W have been unable to deal with such individual denands,
except such natters as were pending in the different States
at the tinme of our appointnent and have been specifically
referred to us under the provisions of s. 5 of Odinance Vi
of 1949 or Act LI'V of 1949. Apart fromthe great deal of
time that we should have to spend on such questions, had we
to/ hear and di spose of every application for a particular
year in respect of a particular bank, we believe that the
kind of di sputes regardi ng bonus that have been referred to

us are disputes of ~a general nature, e.g., questions
regarding 'qualifications for eligibility and method of
paynment’ ."

Thus it is/clear that the Sen Tribunal al so understood the
itemas a reference, of a dispute of ‘a general nature which
did not include demands for bonus for particular years in
respect of particular banks. ~The Central Governnent which
made t he reference to the Sastry Tribunal by t he
notification dated January 5, 1952, had before it the
interpretation which the Sen Tribunal had nmade in respect of
the self-sane item Having that interpretation before it,
the Central Governnent used identical |anguage to express
the dispute which it referred to the Sastry Tribunal in item
5 of sch. 11. This, in_our opinion clearly shows that item
5 of sch. 11 of the notification relating to the Sastry
Tribunal has the same neaning as item6 of sch. 11 of the
notification relating to the Sen Tribunal as interpreted by
that Tribunal. The various.items in sch. 11 of the relevant
notification are not itens inlegislative lists, but are
items in an adm nistrative order and it would not be right
to apply the sanme canon of interpretation to theitems in an
admnistrative order as is applied to itens ina |legislative

list. It is worthy of note that sonme of theitens in
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t he Sen reference were nodified when the subsequent
reference was nmade to Sastry Tribunal. Item 38 of the Sen

reference read as follows: -

In what manner and to what extent do the decisions of the
Tribunal require nodification in the case of” enployees of
banks in liquidation or noratorium?"

This itemwas dealt with by the Sen Tribunal ‘at pp. 157 to
160 of its award and it pointed out certain defects in the
wording of the item \When a sinmlar itemwas referred to
the Sastry Tribunal, necessary changes were nmade in the
wording of the itemto renove the defects pointed out by the
Sen Tribunal (see item 11l of sch. 11 of the notification
relating to the Sastry Tribunal. Another exanple of a
simlar character is item5 of sch. 11 of the Sen reference,
an item which related to " other allowances payable to
bank enpl oyees includi ng conveyance all owance for clerks for
journeys to and fromthe clearing house. A point taken
before the Sen Tribunal was that by conveyance all owance was
meant an allowance for journeys to and fromthe place of
wor k. The Sen Tribunal confined conveyance allowance to
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expenditure incurred for going out on the Bank’s work while
the Bank enpl oyee was on duty. The scope of the reference
was made clearer by changing the phraseology of the item
when the subsequent reference to the Sastry Tribunal was
made; see in this connection the phraseol ogy of item 28 of
sch. 11 of the notification relating to the Sastry Tri bunal
It would thus appear that we have two ki nds of exanples: (1)
in sonme cases the phraseology of the itens is changed when
the subsequent reference is nade taking into consideration
the criticisns nade by the Seti Tribunal and (2) there are
other cases where no change in phraseology is nmade even
though the Sen Tribunal has understood a particular item in
a particular sense.. Judged in the light of these exanples,
it seen-is to us that the true scope of item5 of -,ch. 11
is what the Sastry Tribunal understood it to be, nanely.,
whet her bonus was payabl e to Bank enpl oyees and, if so, what
were the qualifications for eligibility and method of

213

paynment. The reference in itemb5 of schedule 11 did not
include within itself clainms of bonus for particular vyears
in-respect of particular banks. The Sastry Tribunal further
poi nted out that there were specific references with regard
to the clains for bonus in respect of sone Banks. Those
reference di'd not, however, cone withinitem5 of sch. 11
If they did, it was conpletely unnecessary to nake separate
and specific references with regard to such clainms. Item 5
was not the only itemwhich raised a general question
There were many other items of a similar nature, such as
items 3, 6, 9 etc.

The Labour Appellate Tribunul itself realised the difficulty
of deciding under item5 of sch. 11 the wparticular clainms
for bonus for particular years. ~The Sastry Tribunal pointed
out that there were 129 banks before it and no evidence was
given to substantiate the clains for bonus for particular
years in respect of particular banks. The Sastry Tribuna
sai d: -

"We cannot assume that, for all these 129 banks before wus
and for all these years there were live disputes about this
matter which the Governnent had considered fit and proper to
be referred to us after applying their nnds to the problem
whet her such a reference should be nade to an industria
tribunal . There is also this additional circunstance  that
there had been two special and specific references by the
CGovern cut in relation to the paynent of~ bonus by the
central bank of India, the Allahabad Bank and the, Unitted
conmer ci al Bank for the years 1951 and 1951. ~ Moreover, /even
apart fromthe general character of the various heads of of
disputes in the reference to us individual cases pertaining)
only to Sone banks Werever the Governnment wanted to make
such a reference have been particul arised and set out, ' e.g,
absorption of Bharat Bank enpl oyees-itein 31-in schedule It
of the, notification. . . . It nmay be nmentioned that the
claimbefore us in connection with the bonus payable |I)v the
I mperial Bank of India for the years 1948, |b49, 1950 and
1951 would involve a paynent of very nearly a crore of
rupees over and above the

214

paynments already nade for these years. It is not possible
for us to affirmwhat the attitude of the Government would
have been on the question of referring a dispute of this
character to us under s. 10 of the Industrial D sputes Act,
1947. "

Faced with the difficulty referred to by the Sastry
Tribunal, the Labour Appellate Tribunal also said that it
could not deal wth individual clains for bonus in the
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present proceedings. The Labour Appellate
Tribunal said that it would be acting in vacuo if it
attenpted to decide individual claims for bonus without
havi ng before it specific cases of bonus, particularly when
there were no materials on the record on which the Tribuna
could make a decision as to the quantum of bonus payable by
a particular bank for a particular year. This difficulty
i nstead of |eading the, Labour Appellate Tribunal to give a
proper interpretation to the true scope of item5 of sch. 11
led it to the conclusion that item5 of sch. 11 enbraced
within itself individual claims for bonus for particular
years and those claims mnust be dealt wth by another
tribunal on the footing that the reference had not been
conpletely worked out. W consider this to be a conplete
non sequitur. Item5 of sch. |IL nust be interpreted as an
item in an order of reference in the context in which the
item has been used, the words in which it has been expressed
and agai nst the background in which the dispute has arisen
The practical difficulty which nay arise in deci di ng
individual~ clainms for bonus .in respect of particular banks
is-merely a circunmstance to be taken into consideration. It
cannot be decisive onthe question of determinination the
true scope and effect of item5 of sch. 11
On a consideration of all relevant circunmstances and having
regard to the context and the words .in which item5 of sch
11 has been expressed, we are of the view that the Labour
Appel late Tribunal was wonginits- conclusion that the
reference had not been worked out and that individual clains
for bonus in respect of particular banks nmust be determ ned
by another tribunal on'the basis of the reference nmade in
1952.
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W now proceed to a consideration of the 'nobre inportant
guestion, as to the effect of s. 10 of the Banki ng Compani es
Act, 1949. W have stated earlier that s. 10 of the Banking
Conpani es Act, 1949, hereinafter called the Banking Act, was
amended in 1956. W shall (first read the unanmended section
the provisions whereof were.in force at the'tine relevant to
these appeals. W shall later read al so the anmended section
in connection with an arguenent presented on behal f of the
Bank enpl oyees that the Banki ng Conpani es (Amendnment) Act,
1956 (XCV of 1956) was not renedialin nature but was
declaratory of the law as it al ways was.
Section 10 of the Banking Act prior to its anendnent in
1956, was in these termns-
" S, 10. (1) No banking Company(a) shall ~enmploy or be
managed by a nanagi ng agent or
(b) shall enploy any person-
(i)who is or at any tine has been adjudicated insolvent,
or has suspended paynent or has conpounded with hi s
creditors, or who is or has been convicted by a crimina
court of an offence involving noral turpitude; or
(ii)whose remuneration or part of whose remuneration takes
the formof conmmission or of a share in the profits of the
conpany; or
(iii)whose renmuneration is, according to the nornal
standards prevailing in banking business, on a scale
di sproportionate to the resources of the Conpany; or
(c) shall be managed by any person: -
(1)who is a director of any other conpany, not being a
subsi di ary company of the banking conpany; or
(ii)who is engaged in any ot her business or vocation ; or
(iii)who has a contract with the conmpany for its
managenment for a period exceeding five years at any one
time:
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Provided that the said period of five years shall in
relation to contracts subsisting on the 1st day of July,
1944, be conmputed fromthat date Provided further that any
contract with the conpany for its managenent may be renewed
or extended for a further period not exceeding five years at
atime if and so often as the directors so decide.
(2)If any question arises in any particular case whether
the remuneration is, according to the normal standards
prevailing in banking business, on a sctle disproportionate
to the resources of the conpany for the purpose of sub-
clause (iii) of clause (b) of subsection (1), the decision
of the Reserve Bank thereon shall be final for all purposes.
Before we proceed to a consideration of the construction of
the section, a'little history may not be out of place. The
Conpani es (Anendment) Act, 1936 introduced a new Ptrt XA in
the Indian Conpanies Act, 1913 (VII of 1913). Part XA
contai ned certain special provisions applicable to banking
conpani es only. The section with which we are concerned was
s.-277HH, and that section was introduced by an anendi ng Act
of 1944. It was the precursor of s. 10 of the Banking Act
and it may, perhaps, be advisable to read s. 277HH in so far
as it is relevant for our purpose:
" 277HH.  No banki ng company...... shall, after the expiry
of two years fromthe comencenent of the Indian Conpanies
(Anmendrent )| Act, 1944, enpl oy or be, nanaged by a managi ng
agent, or ‘any person whose renuneration or part of whose
remuneration takes the formof comm ssion or a share in the
profits of the conpany, or any person-having a contract with
the conpany for its nmanagenment for a period exceeding five
years at any one tinme ;
Provided that the period of five years shall, for the
purposes of this section, be conputed fromthe date on which
this section comes into force;
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Provi ded further that any such contract nmay be be renewed or
extended for a further period not exceeding five years at a
time if and so often as the directors think fit."
Obvi ously, the nost undesirable feature in the structure and
managenment of banki ng conpani es which the section tried to
remedy was the appoi ntment of managi ng directors or nmanagers
on long term contracts on paynent of renuneration by
conmission or a share in the profits. However, the section
was not confined to a managi ng agent-or manager only, though
by a reference to the statenent of objects and reasons in
relation to the amendnent of 1944 it was suggested on behalf
of the respondents that the section was so confined. The
statenent of objects and reasons is not adm ssible, however,
for construing the section; far less can it /control the
actual words used. The section in express terns said that

"no banking conpany . . . . shall enploy any person whose
remuneration or part of whose renmuneration takes the form
of . . . ashare in the profits of the conpany’

Then, in 1949 cane the Banking Act. As its long title “and
preanmbl e indicate, it is an Act to consolidate and anend the
law relating to banking conpanies. It repeal ed the whol e of
Part XA of the Indian Conpanies Act, 1913 including s. 277HH
referred to above, but s. 2 said:

" S. 2. The provisions of this Act shall be in addition to,
and riot, save as hereinafter expressly provided, in
derogation of the Indian Conmpanies Act, 1913, and any ot her
law for the time being in force."

The | ndi an Conpani es Act, 1913 itself stood repealed by the
I ndi an Compani es Act, 1956 (I of 1956).
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W now cone back to s. 10, the proper interpretation of
which is the i medi ate probl em before us. Shorn of all such
details as are unnecessary for our purpose, the section says
that no banking conpany shall enploy any person, whose
remuneration or part of whose remuneration takes the form of
a share in the profits of the conpany. The section opens
with a negative,
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and says that no banking company shall enploy any person
the expression "any person’ is followed by the adjectiva
cl ause descriptive of the person who shall not be enployed.
The adj ectival clause says that the person, who shall not be
enpl oyed, is one whose renuneration or part of whose
renmuneration takes '- the formof a share in the profits of
the conmpany. Two questions at once confront us: (1) is
bonus renuneration; and (2) is it a share in the profits of
the company.” The argument on behal f of the appellant Banks
is that 1 bonus’ as ‘awarded by Industrial Courts is
remuneration  within the meaning of s. 10 and it is also a
share in profits; therefore. the express provisions of s. 10
read with s. 2 of the Banking Act override the provisions of
the Industrial Disputes Act, 1947 so far as banki ng
conpani es are concerned, and prohibit the award of bonus to
enpl oyees of Banks. On behalf of the Bank enployees the
argunent is that bonus as awarded by Industrial Courts is
not ’'remuneration’ wthin the neaning of s. 10 of the
Banking Act, nor is it a sharein profits in its true

nat ure. The 'argurment on both-sides hinges on the two key
expressions: I remuneration” and’ share in profits’. The
meaning of these expressions we shall <consider in sone
detail. But it is convenient at this stage to get rid of

some mnor points.

Section 10 in its operative part says that. 'no banking
conpany shall enploy any person etc.’ The amendnent of 1956
says that | no banking company shall enploy or continue the
enpl oyment of any person’.  The question has been nopoted
before us if the expression ’'shall enploy’ neans and
i ncludes, prior to the anmendnment of 1956, 'shall continue
the employnment of’. W think it does; otherwise the very
purpose of the section is defeated. Take, for exanmple, the
case of an insolvent. The section says that no banki ng com
pany shall enploy any person who is or at any tine has been
adj udi cated insolvent. Suppose that at the tinme the bank
enpl oys a person, he has not incurred any of t he
disqualifications nentioned in s. ~10; ~but _subsequently,
there is an order of adjudication against him and he is
adj udi cated an insolvent, The section
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obvi ously means that such a person can no | onger be enpl oyed
by the bank. |[If subsequent disqualificationis not wthin

the mschief of the section, then the very purpose of the
section which nust be the safety and well-being of the  bank
will be rendered nugatory. W nust, therefore, hold that
the expression 'shall enploy a person’ in s. 10 -neans and
i ncl udes ’'shall have in enmploynment’ and in this respect the
anmendnment of 1956 nerely nakes clear what was al ready neant

by the secti on.
We may al so di spose of here an argunent based on s. 2. Wen
an industrial dispute as to bonus between an enpl oyer and

his workmen is referred to a tribunal for adjudication, the
tribunal has the power to resolve the dispute by an award.
Such an award nmay grant bonus to worknen, iif certain
conditions are fulfilled. The argunent before us is that
the provisions of the Banking Act are not to be interpreted
in derogation of the provisions of the Industrial D sputes
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Act, 1947, but in addition thereto. This argunent, however,
i gnores an essential qualification enbodied in s. 2-nanely,
the qualification in the clause 'save as hereinafter ex-
pressly provided’ . If s. 10 expressly provides that no
banki ng conpany shall enploy a person whose renuneration or
part of whose renuneration takes the formof a share in
profits, and | bonus’ is both renmuneration and a share in
profits, then s. 2 can be of no assistance to t he
respondents. The express provisions of s. 10 nust then
override any other law for the tine being in force, so far
as banki ng compani es are concer ned.

This brings us back to the two key expressions remuneration

and "share in profits’. e t ake the expr essi on
"remuneration’ first. The dictionary nmeaning of the word is
reward, reconpense, pay for service rendered (see the
Concise Oxford Dictionary) ; and that is the ordinary
meaning of the word. The word was judicially noticed in a
very early decision (R v. Postmaster Ceneral (1); and on

appeal ~ (2); Blackburn,” J., said: " I think the word
remuneration.......... neans,, a quid pro quo. If a man
gives his services. whatever consideration lie gets for

giving his services seens to

(1) (1876) 1 Q'B.D. 658

(2) (1878) 3 QB.D. 428
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ne a remuneration for them Consequently, | think if a
person was in receipt of a payment, or in receipt of a
percentage, « or any kind of payment which would not be an
actual noney paynent, the amount he would receive annually
in respect of this would be remuneration.” The word was
again noticed in several English decisions in connection
with s. 13 of the Workmen’s Conpensation Act, 1906, which
enacted that a workman did not include a person enployed
ot herwi se than by way of nanual |abour whose " ' remuneration
" exceeded pound, 50 ; and in Skiles v. Blue, Anchon Line,
Ltd.(’) it was observed that remuneration was not the same
thing as salary or cash paynent by the enployer but involved
the sanme considerations as earnings. This was a case in
which the purser of a ship received, in addition to his
regul ar wages, at the end of each voyage, at'a fixed rate
per nmonth, a bonus or extra wages; he also made a profit by
the sale on board ship of whisky in nips. The majority of
Judges hel d that both the bonus and the profit on the whisky
ought to be taken into account in estimating the purser’s
remunerati on. In an earlier decision, Penn v. Spiers and
Pond Limited (2), the gratuities and tips which the deceased
wor kimen, enpl oyed as a waiter on a restaurant car, received
from passengers using the restaurant car were held to be
earnings in the enploynent of the sane enployer’. The
decision in Penn v. Spiers and Pond, Limted (supra) (2) was
approved by the House of Lords in Geat Western Railway V.
Helps (a). In his speech Lord Dunedin repelled the argunent
addressed for the appellants of that case that the neaning
of the expression " earnings " should be limted to what the
workman gets from direct contract from his enpl oyer by
saying that the sinple answer to the argunment was that the
statute did not say so; it used the general term| earnings’
(in our case the general term ‘renuneration) instead of the
term " wages" or the expression " what he gets from his
enmployer ". It is, we think, unnecessary to multiply
deci si ons. In a recent Australian decision, Conally V.
Victorian -Railways

(1) [1911] 1 K. B- 360. (2) [1908] 1 K. B. 766.
(3)[1918] A . C. 141.
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Conmi ssioner,s (1) the matter has been tersely put as
follows: " It (the word renuneration) should be given its
natural rmeaning unless there is reason to do otherw se."
This is a salutary rule of construction and should, we
thi nk, be adopted in the present case.

Is there anything in the Banking Act to give the word
"remuneration’ a restricted nmeaning? Three neanings have
been canvassed before us. The wi dest nmeaning for which the
| earned Attorney-Ceneral appearing for sone of the banks has
contended is the natural neaning of the word ’'remuneration

in the sense of any reconpense for services rendered,
whet her the paynent is voluntary or under a | ega

obl i gation. The 'second neaning, which is internediate
bet ween the wi dest and the narrowest, is that it nmeans what
is payable wunder any |legal obligation, whether under a
contract, statute, or an award. The narrowest meaning for
whi ch Shriv N.C. Chatterjee, |earned counsel for t he
respondent wor knen, has canvassed is that renuneration in s.
10 of the Banki ng Act neans contractual wages, viz., what is
payabl e under the terns of the contract of enploynment only.
He  has put his argunent in the followi ng way: section 10,
when it says that | no-banking conpany shall enploy a person
etc.’, refersto the contractual relationship of enployer
and enployee created by an act of parties, and its purpose
is to put a, ban on one kind of enploynent of a person who
is to be paid a particular remuneration under the terns of
his enpl oynment. It is stated that the prohibition is
agai nst any ‘remuneration in the nature of profit sharing
bei ng fixed under a contract of service between the bank and
its enployees and it is contended that the |egislature made
the-prohi biti on dependent on the ternms of enploynent. It is
submitted that the adjudication of an industrial tribunal in
awardi ng bonus does not create any obligation by act of
parties, and even if it inports some kind of inplied term
it is de hors the contract of employnment and is the result
of a judicial verdict under the industrial |aw.

The argument is attractive but does not in our opinion stand
the test of close scrutiny. Lot us |look a

(1) (21957) V.R 466 (also 1957 Australian’ Law Reports

1097).
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little nore closely to s. 10 of the Banking Act. It says
inter alia that no banking conpany shall _enmploy or be

nmanaged by a nanagi ng agent or shall enploy a person who is
or has been convicted by a crimnal court of  an offence

involving moral turpitude etc; see el. (b)(1). It is
obvi ous that when the section says 'shall enploy’, it /'means
"shall have in the enploynent of. It is not suggested that
the disqualifications nmentioned in cl. (b) (1) refer only to
the contract of enploynment. |If that were so, /'the section
woul d hardly serve the purpose for which it nust have been
meant . W rmay take anot her exanple which brings out the

nmeaning of the section even nore clearly. Let  us suppose
that the Bank enploys a manager on a contract of service
whi ch makes no nmention of bonus or conm ssion. On_the
argunent of |earned counsel for the respondents, s. 10 does
not stand in the way of the bank to pay voluntarily and ex
gratia any amount to the manager by way of commission or
bonus, as long as the contract of service does not contain
any termas to such paynent. This, in our opinion, makes
nonsense of the section. Learned counsel for t he
respondents had hinself suggested in the course of his
argunents that having regard to the legislative history of
the enactment, the section was intended to prevent banks
from havi ng managers, by whatever nanme they m ght be call ed,
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who were paid by comm ssion or a share in the profits; and
yet the Bank can nake such paynment if it adopts the
subt erfuge of not saying anything about such paynent in the
contract of service.

There are, in our view, clear indications in the section
itself that the word 'remuneration’ has been used in the
wi dest sense. Firstly, cl. (b) (iii) also uses the word
remuneration. It says-" whose renuneration is, according to

normal standards prevailing in banking business, on a scale
di sproportionate to the resources of the conpany ". Sub-
section (2)-unamended-states inter alia that if any question
arises in any particular case whether the renuneration is
according to the normal standards prevailing in banking
busi ness on a scal e disproportionate to the resources of the
conpany etc., the decision of the Reserve Bank
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shall be final. 1t is clear that incl. (b) (iii) of sub-s.
(1), and also in sub-s. (2), the word, renmunerati on has been
used in the w dest sense. W nmay invite attention in this
connection to r. 5 of the Banking Conpanies Rules, 1949
(which are statutory rul es) which requires a banking conpany
to send periodically to the principal office of the Reserve
Bank a statement in Form| showing the renuneration paid
during the previous cal endar year to officers of the conpany

etc. Form | ~has a footnote which says: " Remuneration
i ncl udes sal ary, house al | owance, dear ness
allowance, . . . . bonus . . .. fees and allowances to
directors etc." W do not say that a statutory rule can

enl arge the neaning of s. 10; if a rule goes beyond what the
section contenplates, the rule nmust yieldto the statute.
We have, however, pointed out earlier that s. 10 itself uses
the word 'renuneration’” in the w dest sense, and r. 5 and
Form | are to that extent in consonance with the section
Shri Phadke appearing for sone of the respondents has urged
a somewhat different _contention. He has argued t hat
assum ng that the word ’'renuneration’ has been used in the
wi dest sense in s. 10 and therefore includes bonus, r. 5 and
Form 1, show that paynent of bonus is pernissible: this is
intelligible only on the footing that the provisions of s.
10 are restricted in their application to such enpl oyees of
a banki ng company as are enployed in a nanagerial or admni-
strative capacity; they do not apply to ’workmen’ as defined
in the Industrial D sputes Act, 1947. W find it difficult
to accept this argunent. The section says that 'no banking
conpany shall enploy any person’, and we do not see how the
expression ’'any person’ can be restricted to those on/  the
manageri al or administrative staff . only. We cannot
arbitrarily cut down the anplitude of an expression used by
the | egislature.

It is necessary to refer here to the decisionin Wottesley
v. Regent Street Florida Restaurant (1) on- which |[earned

counsel for the respondent worknen has placed gr eat
reliance. It is necessary to refer to the

(1) [1951] 2 K B. 277.
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facts of the case, which are stated in the headnote. The

waiters enployed at an unlicensed restaurant, by an ora

agreenment anongst thenselves and between them and their
enpl oyers, paid into a pool all the tips received by them
during the course of their enploynent. The tips were placed
in a | ocked box, and the contents were distributed weekly in
shares calculated in accordance with the agreenent. The
total weekly sumreceived by each waiter including the share
of the tips exceeded, but the weekly wage paid by the
enpl oyers was itself |less than, the m nimum wage prescribed
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by the Wages Regul ations (Unlicensed Place of Refreshnent)
Order, 1949. The proprietors of the restaurant wer e
prosecuted for failing to pay the minimumwage. It was held
that the suns paid fromthe pool were riot renuneration, and
the wearlier decisions relating to the calculation of the
earnings of a waiter in connection with the W rkmen s
Conpensation Acts were distinguished. Lord Goddard, C.J.,
thus expl ai ned the distinction

"  The amount of a man’s earnings in an enploynent and the
amount of remuneration which his enployer pays to him are
not necessarily the sane thing. The section creating the
of fence, and under which the proceedings are taken, is s. 9,
sub-s. 2, of the Catering Wages Act, 1943. That section
provides that, if an enployer fails to pay to a worker to
whom a wages regul ation order applies renuneration not |ess
than the statutory mnimm remuneration clear of al
deductions, ~ he shall be guilty of an offence. Section 10
cont ai ns -~ sonewhat el aborate provisions for the conputation
of ‘remuneration. Not only the short title but the structure
of . _the Act -setting up a wages comm ssion, permtting the
establishnment of wages boards, and providing for wage
regul ation orders-clearly indicates that it is wth wages

that the Act is intended to deal. The use of the word "
remuneration ™ inboth s. 9 and s. 10 and, indeed, in other
sections, is probably because there are certain deductions

from wages mwhich are authorized by s. 10, so t hat
remuneration is an apt word to indicate the net paynent,
225

VWhat we have to decide i s whether, when a waiter, receives a
payment fromthe tronc inthe manner found.in the case, that
sum can be regarded as remuneration paid to himby, or as
remuneration obtained by himin cash from his enployer. 1In
our opinion, when a custonmer gives atiptoa waiter the
noney becones the property of thelatter."

W think that the decision itself shows that the word
remuneration’ nust be givenits meaning wwth reference to
the context in which the word occurs in the statute. 1In the
context of the Catering Wages Act, 1943, it nmeant the net
paynment after certain deductions fromwages ‘'paid by the
enpl oyer; and in the Wrrkmen' s Conpensation Acts, it meant
the anmpunt of a man’s earnings-.in an enployment. We have
pointed out that in the Banking Act with which we are con-
cerned, the word | renuneration’ has been used in the wi dest

sense. |In that. sense, it undoubtedly includes bonus.

W proceed now to a consideration of the second key
expression for our purpose, viz., 'takes the formof a share
in the profits of the conpany’. The conception of

industrial bonus (that is, profit bonus clai ned by enployees
and granted am cably, through conciliation or as'a result of

an industrial award) has had a chequered devel oprent. In
some of the wearlier Bonbay decisions of I ndustria
Adj udicators, it was held that the grant 'of bonus was

entirely a matter of grace and not of right; some decisions
characterized bonus as a gift, a sort of bakshis or
pourboire (see D. G Dam e's Labour Adjudications-in India.
p. 408). By 1948, however, the conception had crystallised,
and it was judicially recognised that the claimof profit
bonus could not any longer be regarded as an ex gratia
paymnent . In MIIlowner’s Association, Bombay v. Rashtriya
M1l Mazdoor Sangh Bonbay (1) the Full Bench of the Labour
Appel l ate Tribunal evolved the formula for determining the
guantum of bonus, and the general principles governing the
clai m of bonus were also |aid down. These are,: (1) as both
capita

(1) 1950 L.L.J. 124.
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and |abour contribute to the earnings of the industria
concern, it is fair that |abour should derive some benefit,
if there is a surplus after neeting prior or necessary
charges; (2) the claimof bonus would only arise if there
should be a residue after mmking provision for (a) prior
charges and (b) a fair return on paid up capital and on
reserves enployed as working capital .and (3) bonus is a
temporary satisfaction, wholly or in part, of the needs of
the enpl oyee where the capacity of the industry varies or is
expected to vary fromyear to year, so that the industry
cannot afford to pay 'living wages'. The Labour Appellate
Tri bunal recogni sed that where the goal of |iving wages had
been attained, bonus like profit sharing in the technical
narrow sense  would represent nore the cash incentive to
greater efficiency and production. The conception of the
I'iving wage itself is a grow ng conception, and the goal has

been reached in very fewindustries, if any, in this
country. ~The general principles laid down by the aforesaid
Full _Bench decision of the Labour Appellate Tribunal were

generally approved by this Court in Miir MIIls Co. Ltd. .
Suti M Ils Mazdoor ‘Union, Kanpur (1), and have been fully
consi dered agai n and approved in Civil Appeals Nos. 459 and
460 of 1957 (Associated Cenents) in which judgnment was
delivered on May 5, 1959.

We have to consider the expression | takes the form of a
share in the profits of the conmpany’ in the context of the
meaning of ‘the word bonus” as explained above. It is
necessary to state that we are not ~considering here the
guestion of production bonus or Puja bonus, which may not
necessarily cone out of profits and these stand on a
different footing. There can be now no doubt, however, that
profit bonus, in the industrial sense in which we now
understand it, is a sharein the profits of the company; it
is labour’s share of the contribution which it has nade in
the earning of the profits. The two grounds on which it has
been contended that bonus is not a share in'the profits are
(1) that it is not a fixed or certain percentage of the
avai | abl e surplus of profits and (2) it partakes of the

(1) [21955] 1 S.C.R 991
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nature of a contingent, supplenentary wage. These two
grounds wei ghed considerably with the nmajority of nmenbers of
the Labour Appellate Tribunal who expressed the view that s.
10 of the Banking Act did not stand in the way of granting
bonus to bank enpl oyees, because bonus according to them was
not a share in the profits of the conpany. W do not think
that either of these two grounds is valid. The first ground
ari ses out of a confusion between the expression ’'takes the
form of a share in profits’ and the expression ’'profit
sharing’ used in a narrow, technical sense. It is
undoubtedly true that the bonus fornula does not |ay down
any fixed percentage which should go to | abour out —of the

avai | abl e surpl us. The share of |abour will depend on a
nunber of circunstances; but once the anount which should go
to labour has been determined, it 1is easy enough to

calcul ate what proportion it bears to the whole anount of
avail abl e surplus of profits. There is thus no difficulty
in identifying bonus as a share in the profits of the

conpany. It is true that the International Congress on
Profit-sharing held in Paris in 1889 adopted the definition
of ’'profit sharing’ in the technical, narrow sense. That

definition said that profit sharing was an agreenent (forma
or informal) freely entered into, by which the enployees
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receive a share, fixed in advance, of the profits (see
Encycl opaedi a of the Social Sciences, Seligman and Johnson
Vol. XlII, p.487). But that is not the sense in which bonus
has been understood in our industrial law, and it is worthy
of note that s. 10 of the Banking Act does not wuse the
technical expression 'profit-sharing’ but the nore genera
expression | takes the formof a share in the profits etc.’.
W are wunable to hold that this general expression has a
technical neaning in the sense that the share in profits
must be fixed in advance, as in technical profit-sharing;
such a neaning would, without sufficient reason, exclude
fromits purview schenes under which the workers are granted
regularly a share in the net profits of industry, but in
which the share to be distributed anong the workers is not
fixed in advance but is decided fromtinme to time on ad hoc,
228
basi s by an-i ndependent authority such as an industria
court or tribunal
The second ground also appears to us to be equal |y
untenabl e.~ Bonus in the' industrial sense as understood in
our country does cone out of the available surplus of
profits, and when paid, it fills the gap, wholly or in part,
between the Iiving wage and the actual wage. It is an
addition to  the wage in that sense, whether it be called
Conti ngent and suppl enentary. None the less, it is |labour’s
share’ in the profits, and as it is a renuneration which
takes the formof a share in profits, it come’s within the
m schief of S. 10 of the Banking Act. It may be asked why
should the legislature seek to deprive bank enpl oyees, who
are not on the nmanagerial or adm nistrative staff, of their
industrial claim to -bonus when they -contribute to the
prosperity of the banks? This really is a question of
policy on which we are not pernitted to speculate. On the
one side there is the necessity for safeguarding the
integrity and stability of the banking industry, and on the
other side there is the claimof enployees for a share in
the profits. Which claim has a greater urgency at a
particular tinme is really a matter for the legislature to
say. W nay refer here by way of contrast to S. 31A of the
I nsurance Act, 1938. - That section’ isin terms sinmilar. to
S. 10 of the Banking Act, but has some marked differences.
Firstly, it specifically nmentions bonus, along with a “share
in profits, incls. (b) and (c) of sub-S. (1); secondly, it
has a proviso which says inter alia that nothing  in subS.
(1) shall prohibit the paynent of bonus-in any year on- a
uniform basis to all salaried enployees | etc., or /such
bonus which in the opinion of the Central Governnent is
reasonabl e having regard to the circunmstances of the case.
This nerely shows that it is for the legislature to decide
how to adjust the claimof enployees with the safety and
security of the business in which the enployees are in
enpl oynment .
The |learned Attorney-General has relied on ‘a nunber of
decisions in support of his contention that bonus- cones
within the expression ’'takes the form of a share in
profits’. In re Young, Ex Parte Jones (1) it was held
(1) [1896]2Q B. 484.
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that a contract that a person shall receive a fixed sum
out of the profits" of a business was equivalent to a
contract that he shall receive "a share of the profits”
within the neaning of sub-s. 3(d) of s. 2 of the Partnership
Act, 1890. A simlar question arose in Adnmiral Fishing
Conpany V. Robinson (1) in connection with s. 7, sub-s. 2,
of the Wrknen's Conpensation Act, 1906 which said: " This
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Act shall not apply to such nenbers of the crew as are
remunerated by shares in the profits or gross earnings of
the working of such vessel." The claimant who was the

engi neer of a fishing smack was entitled to one share of the
net profits of the working of the vessel on the particular

voyage. The question was-was he renmunerated by shares in
the profits ? The answer given was that he clearly was so
remuner at ed. In Costello v. Owers of Ship Pigeon (2) the

claimant was enployed as a boatswain on a steam fishing
trawler and was renunerated by wages, mmintenance, and
poundage dependent on the profits of the fishing expedition

The House of Lords decided by a mgjority that the clai mant
was renunerated by a share in profits within the nmeaning of
s. 7, sub s. 2, of the Wrknen's Conpensation Act, 1906.

Shri N. C. Chatterjee has invited our attention to Newstead
v. Omers of Steam Trawl er Labrador (3). That was a case of
a claim for conpensatioon by the wi dow of a menber of the
crew of —a fishing vessel, which was lost with all hands.
The claimwas resisted by the owers on the ground that the
deceased was renunerated by a share in the profits or gross
earnings of the vessel withins. 7, sub-s. 2 of the
Workmen’ s  Conpensation Act, 1.906, and therefore that the
Act did not apply tohim He was enpl oyed as chi ef engi neer
on board a steamtrawl er at a fixed weekly wage of pound 2.
5s. It was the custom of the owners when the gross earnings
of the boat exceeded pound 100 for any one trip (each trip
bei ng usually of about a week’s duration) to allow a sum of
pound 2 by ‘way of bonus, of which pound, I went to the
captain and 2s. 6d. to each of the renmaining eight nmenbers
of the crew. |[|f the gross earnings of the

(1) [1910] 1 K.B. 540. (2) [1913] A C. 407.
(3) [1916] 1 K. B. 166.
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boat exceeded pound 125 the bonus was proportionately
i ncreased and so on, but it was not further increased if the
gross earnings realised norethan pound, 175. The decision
proceeded on the footing that the bonus in that case was not
a share in profits but ~an additional ‘sum for wages
det erm ned by the ampbunt of the gross earnings. Lord Cozens
Hardy, M R, expounded the ratio of the decision in the
foll owi ng words : -

" The guestion is whether, having regard to the

circunstances, that <can be said in the present case. It
seens that by the custom of this firm and by t he
understandi ng and arrangenent between the parties, if the

vessel made pound, 100 the skipper was entitled to pound 1,
and in that particular case each nenber of the crew was
entitled to half a crown. |If the vessel nmade nore the
ski pper and crew were entitled to |larger suns. ~ Now what was
the effect .of that? The bonus was not, as it seens to ne
any part of the profits, nor was it a share in the gross
earnings of the vessel. There was an obligation on the part
of the owners of the trawler to pay the half a crown (to
take that as one instance) in a certain event, which  event
was to be determned by the gross earnings of the vessel. |
see no ground for holding that it was in any sense of the
word a share of the gross earnings of the working of the
vessel any nore than the actual wages which were payable to
the seanen could be treated as being a share of the gross
earnings of the vessel, although the bonus as well as the
wages would figure in the ship's accounts as against the
recei pts on the other side."

It seems clear to us that the ratio of the decision does not
apply here. The bonus we are dealing with here is not
addi ti onal wage determ ned by the ampbunt of profits; it is
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really part of the availiable surplus of profits distributed
to labour for its contribution to the earnings. It does not

arise out of any contract to pay, though the <claim is
recogni sed as one based on social justice.

Shri  Phadke has relied on the decision In re The Spanish
Prospecting Conpany Limted That

(1) [12911] 1 Ch. 92.
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deci si on proceeded on the neaning of the word 'profits’, of
which a classic definition was given by Fletcher MOU TON, L.
J. In view of the decisions of this Court referred to
earlier, it is now beyond dispute that bonus in the
i ndustrial Sense cones out of profits. |If it does, we do

not see how it can be held that it is not a share in
profits. Shri Phadke suggested that the concept of a share
in profits pre-supposes the idea of either a definite anmount

or a definite proportion determned in advance. Thi s
subm ssion we  have dealt with at an earlier stage and no
useful purpose will be served by repeating what we have said
al'r eady.

We-nmust-now notice two other argunents advanced on behal f of
the respondent worknmen. These argunments are based on the
amendments nmade in 1956. Section 10 as anended by the
Banki ng Conpani es (Anendnent) Act, 1956 (XCV of 1956) reads,
in so far as it is relevent for our purpose-

S. 10. No Banki ng Conpany

(a)shall enploy or be managed by a managi ng agent ; or

(b) shall enploy or continue the enploynment of any per son
(i) who is, or at any time has been, adjudicated

i nsol vent or has suspended paynent or has  conpounded wth
his creditors, or who is, or has been, convicted by a
crimnal Court of an offence |nvolving

(ii)whose remuneration or part of whose remuneration takes
the formof comm ssion or of a share in the profits of the
conpany:

Provided that nothing contained in this clause shall apply
to the paynent of any bonus by any banking conpany in
pursuance of a settlenment or award arrived at or nade  under
any law relating to industrial disputesor in accordance
with any schenme framed by such banking conmpany “or. in
accordance with the usual practice prevailing in~ banking
busi ness ; or

(iii)whose renmuneration is, in the opinion of the
Reserve Bank, excessive; or

(

C) e
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Expl anati on. - For the purpose of sub-clause (iii) of «clause
(b), the, expression "remuneration”, in relation'to a person
enpl oyed or continued in enploynent, shall include salary,

fees and perquisites but shall not include any allowances or
ot her anounts paid to himfor the purpose of reinbursing him
in respect of the expenses actually incurred by himin the
performance of his duties.

(2)

(3)If any question arises in any particular case wther
the remuneration is excessive within the nmeaning of sub-
clause (iii) of clause (b) of subsection (1), the decision

of the Reserve Bank thereon shall be final for al
pur poses."
It wll be noticed that the anmended section has a proviso

which nmakes it clear that nothing in the relevent clause in
subs-s. (1) shall apply to the paynent of any bonus by any
banki ng conpany in pursuance of a settlement or award
arrived at or made under any law relating to industria
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di sputes or in accordance with any schene franed by such
banki ng conmpany or in accordance with the wusual practice

prevailing in banking business. It is <clear that the
amended section does not stand in the way of the grant of
i ndustrial bonus. It was, however, not in force at the time

relevent in these appeals, and there is nothing in the
Banki ng’ Conpani es (Amendnent) Act, 1956, which would make
it retrospective in operation. Shri N C Chatterjee has,
however, contended that the amending Act is declaratory of
the law as it always was, and Shri Phadke has contended t hat
the anmending Act is parlianmentary exposition of the true
meaning of s. 10 of the Banking Act. W are unable to
accept any of these two contentions. The anending Act
states in its long title that it is an Act to anend the
Banki ng Conpani es Act, 1949. Section 2 states: "For section
10 of the Banki ng Conpanies Act, 1949, the follow ng section
shal | be substituted.” There is nothing in the anmending Act
toindicate that it was enacted to renove any doubt, explain
any fornmer statute, or correct any om ssion or error, \Wat
is adeclaratory Act The
233

following observations in Craies on Statute Law, Fifth.
edition, pp. 56-57 are apposite:

" For nodern purposes a declaratory Act may be defined as an
Act to renpve doubts existing as to the common |aw, or the
neani ng or effect of any statute. Such Acts are usually held
to be retrospective. The _usual reason for passing a
declaratory  Act is to set aside what Parlianment deens to
have been a judicial error, whether in the statenent of the
common law or-in the interpretation of statutes. Usual |y,
if not invariably, such an Act contains a preanble, and al so
the word "declared" as well as the word ' enacted

A renedial Act, on the contrary, is not necessarily
retrospective; it may be either enlarging or restraining and
it takes effect prospectively, unless it has retrospective
af fect by express terms or necessary intendnent. W are of
the view that the anendi ng Act of 1956 is not a declaratory
Act, and except in the snall nmatter of the expression '’ shal
continue to enmploy’ in sub-s. (1), it does not purport to
explain any former |aw or declare what the law has “always
been. It is an ordinary remedial piece of 1egislation which
cane into effect fromJanuary 14, 1957. For the period
relating to the appeals before us, the anended section was
not in force

This brings us to ail end of the two questions, (1) and (2),
which directly fall for decision in these seven appeals.
Contrary to the findings of the Labour Appellate Tribunal
we have come to the conclusion that (1) the scope of item 5
of sch. Il of the relevant notification is not what the
Labour Appellate Tribunal thought it to be and the reference
of 1952 is not pending for determ ning the quantum of bonus
for the relevant years in respect of particular banks and
(2) in any event, s. 10 of the Banking Act, prior to the
amendment of 1956, prohibited the grant of industrial -~ bonus
to bank enployees inasnuch as such bonus is renuneration
which takes the formof a share in the profits of the
banki ng conpany.

W do not think that the other two questions, (3) and (4),

require any decision at this stage. It is to be renenbered
that we are exercising our appellate
234

jurisdiction in these seven appeals and not our advisory
jurisdiction. These seven appeals stand conpl etely di sposed
of on the findings which we have given on the two questions
al ready di scussed. On our findings the dispute as to bonus
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referred to the Industrial Tribunal in 1952 has cone to an
end. The reference is no longer pending and in the view
which we have expressed as respects the interpretation of
unamended section 10 of the Banking Act no claimfor bonus
can be adjudicated on for the past relevant years. It is,
therefore, not necessary for us to decide hypothetica

guestions which may arise in any future reference that may
be nade under the anended section. |In the exercise of its
appel l ate powers this Court does not give speculative
opi ni ons on hypothetical questions. It would be, contrary
to principle, inconvenient and inexpedient that opinion
shoul d be given on such questions. |If and when, they arise,
they nust arise in concrete cases and to use the words of
the Earl of Halsbury, L. C., in Attorney CGeneral of Ontario
v. Hamlton Street Railway (1):-

"1t would be extrenely unwi se for any judicial Tribunal to
attempt beforehand to exhaust all possible cases and facts
whiich m-ght occur to qualify, cut down, and override the
operation of ‘the particular words when the concrete case 1is
not beforeit."

It-is al'so to be remenbered that no evidence was allowed to
be given either by the banks or the bank enpl oyees as to the
clains for bonus for particular years in respect of
particul ar banks.” The dispute was treated, rightly in our
opinion, as a dispute relating to the general question of
bonus. That / general question i's now di sposed of on the
findi ngs which we have al ready given. - W are aware that if
and when a future reference as to an  industrial dispute
relating to bonus is made by the appropriate Governnment and
the anended section falls for consideration, questions (3)
and (4) may fall for decision. It would be time enough to
deci de those questions when they actually arise in concrete
cases and we consider that it is not only unw se but
i nexpedi ent that we should forestall questions which nay
arise in future cases and deci de

(1) [1903] A C. 524, 529.
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them nore or less in vacuo .and in the absence of necessary
materials for the decision of those questions. These are
our reasons for holding that questions (3) and (4) “should
not now be decided. It is necessary to state, however, that

any observations which the Tribunals bel ow may ~ have  made
with regard to questions (3) and (4) would be in the nature
of obiter- dicta and it would be open to both parties to
canvass those questions if and when they arise in _any
concrete case in future. Therefore, we have not considered
it necessary to state in detail the contentions -raised
bef ore us on behalf of the parties concerned with regard to
guestions (3) and (4).

A few words regarding Civil Appeal No. 62 of 1957 before we
concl ude. Besides the question of bonus two other questions
were raised in this appeal: (1) whether the Labour Appellate
Tribunal had jurisdiction to order cancellation and refund
of cash deposits and (2) whether the Tribunals below were
wong in holding that the taking of cash deposits etc.,
should be restricted to worknmen of three categories only.
Wen it was pointed out that the cash deposits had already
been refunded in accordance with the decision of the Labour
Appel l ate Tribunal the | earned Attorney-General who appeared
for the appellant in CGvil Appeal No. 62 of 1957 (The Punjab
Nat i onal Bank, Limted) did not press those poi nts.
Therefore, in Civil Appeal No. 62 of 1957 also the only
surviving question is the question of bonus on which we have
al ready given our decision

Shri  Sadhan Chandra Gupta appeared on behalf of t he
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respondents in Civil Appeal No. 62 of 1957 and made his
submi ssions on the question of bonus. He has taken a stand
on s. 2 of the Banking Act and has contended that even if
bonus is remuneration which takes the formof a share in
profits, s. 2 saves the power of industrial tribunals to
award such bonus under the Industrial Disputes Act, 1947,
and such award, if made, will inpose an obligation on banks
to pay the bonus awarded and woul d not nmake themliable to
penalty under s. 46 of the Banking Act. W have dealt with
this argunment at an earlier stage and have pointed out that
S. 2 is a saving provision with regard
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to any other lawfor the tine -being in force, provided
there is no express provision to the contrary in the Banking
Act . If, as we hold, unanended s. 10. of the Banking Act
expressly prohibits the enpl oyment of any person by a bank
whose renuneration takes the formof a share in the profits
of . the conmpany, then s. (2 of the Banking Act is of no help
and cannot permit something which is expressly prohibited by
s. . 10.

For the reasons given above, we all ow these seven appeals to
the extent already indicated, nanely, (1) the reference of
1952 is not now pending for determning the question of
bonus for the rel evant years in respect of particular banks
and (2) section 10 of the Banking Act prior to the amendnent
of 1956 prohibits the grant of “industrial bonus to bank
enpl oyees when such bonus is renmuneration which takes the
form of a share in the profits of the banking conpany. In
the circumstances of these cases and in view of the |ong
drawn out nature of the dispute, we nake no direction as to
costs.

Appeal s allowed in part.




