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PETI TI ONER
THE NEW I NDI A ASSURANCE CO. LTD.

Vs.

RESPONDENT:
SMI. SHANTI BAI & ORS

DATE OF JUDGVENTO6/ 02/ 1995

BENCH:
MANCHAR SUJATA V. (J)
BENCH:

MANCHAR SUJATA V. (J)
AHVADI A M (CJ)
BHARUCHA S. P. (J)

Cl TATI ON
1995 AIR'1113 1995 SCC. (2) 539
JT 1995 (2) 95 1995 SCALE (1)472
ACT:
HEADNOTE:
JUDGVENT:
1. Leave granted.
2. Thi s appeal by special |eave arises froma judgnment and

order dated 11th of February, 1994 passed by the Hi gh ' Court
of Madhya Pradesh in Msc. Appeal No. 444 of 1991. The
appel | ant before us is the New I ndia Assurance Company @ Ltd.
It had issued a conprehensive insurance policy in respect of
a bus which was used for carrying passengers for ‘hire and
bearing Registration No. Cl K-8108;, owned by respondent No.
4. This insurance policy was in force at the nmaterial tine.
3. On 3rd of January, 1989, this bus, while it was
bei ng driven by respondent No. 5,nmet w th an accident. The
deceased, Laxman Singh, who was sitting on the roof top of
the bus with the perm ssion of the bus driver, respondent
No. 5, hit a tree on account of the alleged rash and
negligent driving of the said bus by respondent No.5. He was
admtted to hospital and died on 7.1.1989 on account of the
injuries received in the accident. The Ilegal heirs of
Laxman Si ngh, who are respondents 1 to 3 before us, filed a
claimfor conpensation anounting to Rs. 7,81, 000/-before the
Motor Accident Cains Tribunal, Narsinghpur. The ' Mot or
Accident Cdainms Tribunal, by its order dated 10.4.1991
awarded to respondents 1 to 3 conpensation of Rs. 1,10,000/-
together with interest at the rate of 12% per annum fromthe
date of the presentation of the petition and directed the
appel I ant and respondents 4 and 5 to pay the sane.

4. Being aggrieved by this order, the appellant filed
M sc. Appeal No. 444 of 1991 before the H gh Court of
Madhya Pradesh. The High Court, by its order dated 11th
February, 1994, dism ssed the appeal of the appellant and

confirmed the findings of the Tribunal. The present appea
arises fromthis order of the Madhya Pradesh.
5. The short question that we have to consider is whether

the appellant is liable to pay conpensation to the tune of
Rs. 1,10,000/- together with interest thereon at the rate of
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12% from the date of the presentation of the petition to

respondents 1 to 3. The appellant contends that its
liability in this regard is linmted to Rs. 15, 000/-.
6. The insurance policy taken out by the owner of t he

said bus i.e. respondent No. 4 herein, and which was in
force at the relevant tinme, was a conprehensive policy.
This policy has been produced before us. It shows that the
insured estimated value of the vehicle is Rs. 2,50,000/ --
in the Schedule of Premum there in an additional paynent
of Rs. 600/- in respect of 50 passengers. The cl ai m agai nst
this armount states : "for L L to passengers as per Ednt.
No. |.MT. 12". The -appellant-conpany has contended that
it has charged premiumat the rate of Rs. 12/ per passenger
in respect of 50 passengers to cover its limted liability
under Section 50 of the Mdtor Vehicles Act, 1939 which was
then in force.

7. Section 95 forms part of-Chapter VIII of the Motor
Vehicles Act, 1939 which deals with insurance of notor ve-
hicles against third party risks. Under Section 95, in
order to conmply with the requirenents of this Chapter, a

policy of

97

i nsurance must be a policy which, inter alia, insures the
person or cl asses of persons specified in the policy to the
extent specified /in _“sub-section (2). Under Section 95

(1)(b)(ii), the insurance policy nmust cover the death or
bodily injury to any passenger of a public service vehicle,
caused by or arising out of the useof the 'wvehicle in a
public place. Sub-section (2)(b) provides as follows: -
"Section 95(1) @ x X X XX
(2) Subject to the proviso to  sub-section
(1), a policy of insurance shall cover any
l[iability incurred in respect of ‘any one
accident tip to the following linmts, namely -
(a) X X X X
(b) VWere the vehicle is a vehicle in which
passengers are carried for hire or reward or
by reason of or in pursuance of a contract of
enpl oynment .
(i) in respect of persons ot her t han
passengers carried for hire or reward, a limt
of fifty thousand rupees in all;

(ii) 1in respect of passengers, a limt of
fifteen thousand rupees for each individua
passenger ;"

There were the provisions at the relevant time, These
provisions were interpreted by this Court in the case of
Nati onal Insurance Co.Ltd., New Del hi v. Jugal Kishore &
Os. (1988 (1) SCC 626). This Court observed  that / even
though it is not permssible to use a vehicle unless it is

covered at |least wunder an 'act only’ policy, it- is not
obligatory for the owner of a vehicle to get it
conprehensively insured. In case, however, it is got
conprehensively insured, a higher premumis payable de-
pending on the estimated value of the vehicle. Such

insurance entitles the owner to claimreinbursenent of the
entire amount of |oss or damage suffered up to the estinated
value of the vehicle calculated according to the rules and
regul ations franmed in this behalf It has further observed as
under : -
"Conpr ehensive insurance of the vehicle and
paynment of higher premium on this score,
however, does not mean that the limt of the
l[iability with regard to third party risk
becomes unlimted or higher than the statutory
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liability fixed wunder subsection (2) of
Section 95 of the Act. For this purpose a
specific agreement has to be arrived at
between the owner and the insurance conpany
and separate premumhas to be paid on the
anmount of l[iability wundertaken by the
i nsurance conpany in this behalf
In the present case, therefore, a conprehensive policy which
has been issued on the basis of the estimated value of the
vehicle of Rs. 2,50,000/- does not automatically result in
covering the liability with regard to third party risk for
an anount higher than the statutory limt.
8. It was contended before the High Court that a separate
prem um has been paid for the passengers. This shows that
there was a special contract to cover unlinmted liability in
respect of passengers between the appell ant-conpany and re-
spondent No. 4. The Tribunal as well as the H gh Court seem
to have proceeded on-the basis that the appellant-conpany
had charged an extra prem um of 0.50 pai se per passenger to
cover the risk of unlimted liability towards passengers.
98
This seens to be an error. ~The premiumof Rs. 600/- has
been paid in respect of 50 passengers. The policy clearly
shows this. It is not 0.50 paise per " passenger. It is
pointed out by the appellant-conpany with reference to its
tariff in respect of "Legal Liability for Accidents to
Passengers" that if the limt of Liability for any one
passenger is fifteen thousand rupees, the rate -of annua

prem um per passenger is Rs. 12/-.- If the limt is twenty
thousand rupees, the rate of prem um per passengers is Rs.
23/ per annum and so on. —In respect of unlimted liability,

the prem um payabl e per passenger is Rs. 50/--.

9.1n the present case, the premi umwhich has been paid is at
the rate of Rs. 12/- per passenger and is clearly referable
to the statutory liability of fifteen thousand rupees per
passenger under Section 95 (2)(b)(ii) of the Mdtor Vehicles

Act, 1939. |In the present case, (there is no special con-
tract between the appell ant-conpany and respondent ‘No. 4 to
cover unlimted liability in respect of an accident to a
passenger. In the absence of such an express-agreenent, the
policy covers only the statutory liability. The nmere fact
that the insurance policy is a conprehensive policy wll not

hel p the respondents in any manner. As pointed. out by this
Court in the case of National Insurance Co. Ltd. v. Juga
Kishore & Os., (supra) conprehensive policy only entitles
the owner to claimreinbursement of the entire amount of
loss or damage suffered up to the estimated value of the

vehicle. |t does not mean that the limt of liability wth
regard to third party risk becones unlinited or higher /than
the statutory liability. For this purpose, a specific

agreenment is necessary which is absent in the present case.
Ref erence in this connection may al so be made to the case of
M K. Kunhi nohammed v. P. A Ahnedkutty & Ors., (1987 (3) SCR
1149). The appellant-conpany is, therefore, entitled to
succeed to the extent that it has been directed to pay to
respondents 1 to 3 any ampount in excess of Rs. 15,000/-.

10. The, appeal is, therefore, allowed to this extent. The
liability of the appellant and respondents 4 and 5 to pay
the ampunt of the award was joint and several. W make it

clear that the fact that the appeal is allowed and the
liability of the appellant is |imted to Rs. 15,6000/- does
not affect in and nanner the liability of’ respondents 4 and
5 to pay the ambunt of the award. There will be no order as
to costs.
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