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CASE NO.:
Appeal (civil) 4328 of 2006

PETI TI ONER
Zil a Sahakari Kendra Bank Maryadit

RESPONDENT:
Shahj adi Begum and Ors.

DATE OF JUDGVENT: 29/09/2006

BENCH
S. B. SINHA & DALVEER BHANDAR

JUDGVENT:
JUDGVENT

S.B. Sinha, J.
Leave granted.

Appel l ant herein is acooperative bank. It owned a jeep. The deceased was
the driver of the said jeep. The jeep was requisitioned by Respondent No. 2
for election duty. Respondent No. 4 herein was the District Election
Oficer. The driver for all intent and purport was under his control. On
5.5.1999, the deceased while perform ng his duties stayed at the residence
of Respondent No. 2. The work of cleaning of septic tank at his house was
goi ng on. There was a | eakage of ‘gas fromthe said septic tank. The
deceased al |l egedly on.instructions of Respondent No. 2 entered the septic
tank to help the workers working therein. In the process, an accident took
place resulting in his death.

Respondent No. 1 filed a claimpetition claimng conpensation under the

Wor kmen’ s Conpensation Act, 1923 (for short, ‘the Act’) before the
Comm ssi oner of Workmen Conpensation: She had also filed an application for
her enploynent in the Collectorate on conpassi onate ground. In the said
application, apart from Appellant, the Sub-Divisional Oficer and the
District Election Oficer were inpleaded as parties.

In the' said proceedings, inter alia, the follow ng i ssue was rai sed:

"1. Wet her Dara Khan died during the course of the enpl oynent due to the
reason of beconi ng unconsci ous on account of the poi sonous gas com ng out
fromthe latrine tank of the non-applicant no. 2-and then felling down.in
t he same?"

The said i ssue was answered thus :

"1: That" Dara Khan, the husband of the applicant had been enpl oyed as a
driver of the jeep under the control of the non-applicant No. 1.

2. That on acquiring the vehicle by the District El ection Oficer for the
el ecti on work, Dara Khan was working under the opposite party no. 2 al ong
with the jeep under the direction of the non-applicant no. 1"

It was further held that the enpl oyee being bound by the orders of the
senior officers and had been staying in the jeep as a part of his duty, the
al l egations nade in the application under the Act proved stating

"... That it is the duty of the enployee to follow the order of his
superior. That if any senior official gives the direction for doing the
work other than the work allotted to himthen the said defence woul d not be
an acceptable one that the worker is not on the duty. That on account of
the accident been occurred in the work other than the allotted work the
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def ence woul d not be acceptable that the accident of the worker is not the
result of the enploynent. Wereas on doing the other work on the direction
of the senior official if an enployee net with an accident then the sane
woul d al so be considered as the part of the enployment."

However, on the prem se that it was Appellant who had placed his services
wi th Respondent No. 2, the Conmi ssioner of Worknen Conpensation opi ned:

"That had his duty been not there then the question .of his going to Rewa
does not arise at all and then the question of his going to the latrine
tank and nmeeting with an accident and death al so woul d not have been
arisen. In this way the death of the worker Dara Khan after meeting with an
accident on date 5.5.99 during the course of his enpl oynent under the non-
applicant no. 1 and also as a result of his death in the enploynent is
proved. The death of Dara Khan is the result of his enploynment. The

acci dent which has taken place during the course of the enploynent rel ated
to the Worrkman Conpensation Act-and on the basis of the interpretation of
the presunptive detail the worker Dara Khan died during the course and as a
result of 'his enploynment under the non-applicant no. 1 and the said fact is
proved. That after the aforesaid interpretation the disposal of the suit

i ssue no. -1 has been decided in cYes’. That in the order of exhibit D5
proved by the Wtness of the Qpposite party no. 1 he hinself has accepted
that Dara Khan died on 5.5.99 in Rewa in an accident due to the reason of
been felling down in the Septic tank. That Dara Khan di ed during the course
of his working for the bank..."

Appel | ant preferred an appeal under Section 30 of the said Act in the High
Court of Judicature at Jabal pur. ‘ The said appeal was nunbered as M sc.
Application No. 1797 of 2003. It is not in dispute that there was sone
delay in filing the application. The deposit of the ampbunt in terms of Sub-
section (2) of Section 30 of the Act was al so nmade after some delay. The

Hi gh Court by reason of the inpugned judgnent did not go into the nmerit of
the matter and di sm ssed the said appeal hol ding:

"...The Bank was very nuch aware of passing of the award. It was not an ex
parte award. Thus, we find that reason assigned is incorrect. The reason
that officer-in-charge cane to know on 12.8.2003 is prinma facie incorrect
and shows | ack of diligence. Apart fromthat deposit has not-been made of
amount at the tinme of filing of the appeal Us 33 of the Act. It has been
deposi ted subsequently on 20.8.2003. W are not satisfied that there is any
sufficient cause shown for condoning the delay in-the instant case. The
"deceased Dara Khan" was assigned the duty by the Bank in connection with
election is not in dispute. He was paid salary by the bank for the period
i n question; hence award had been passed by Commi ssioner.” W find no
sufficient ground to condone the delay."

Appel l ant is, thus, before us.

The short question which arises for consideration is as'to whether the
def endant Nos. 2 and 4 and consequently the State should be directed to
rei mburse Appellant so far as the anmount of conpensation payable to
Respondent No. 1 is concerned.

The Act was enacted to provide for paynment by certain classes of enployers
to their worknmen of conpensation for injury by accident. The term

‘Enpl oyer’ has been defined in Section 2(e) of the Act in the follow ng
terms:

"enpl oyer" includes any body of persons whether incorporated or not and any
managi ng agent of an enpl oyer and the | egal representative of a deceased
enpl oyer, and, when the services of a workman are tenporarily lent or |et
on hire to another person by the person with whomthe workman has entered
into a contract of service or apprenticeship, nmeans such other person while
the workman is working for hinm"
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However, the term ‘enpl oyee’ has not been defined in the Act. The
definition of enployer, therefore, enbraces withinits fold not only a
person who enpl oys another either permanently or on tenporary basis but
al so those who were in control of the workman tenporarily lent or let on
hire to them by the person with whomthe workman has entered into a
contract of service. It is, therefore, a broad definition

I ndi sputably, the owner of the jeep was bound to conply with the order of
requi sition of a vehicle when the sane is required to be placed on election
duty. If the deceased was under the control of the Bank herein and in

ef fect and substance under the control of Respondent No. 2, the
Conmi ssi oner of Worknen Compensation committed jurisdictional error in
directing Appellant to deposit the ampunt of conpensation. The H gh Court,
in that view of the matter, should have, in our considered view, taken a
liberal viewin the matter and condoned the delay in filing the appeal as
al so depositing the awarded amount in Court. If the order passed by the
Conmi ssi oner of Worknen Conpensati on was whol Iy without jurisdiction, the
same was a nullity. It was a coramnon judice. It has been found as of fact
by the Comm ssi oner of Wrknen Conpensation that the deceased was under the
conpl ete control of the requisitioning authority. He would, therefore, be
the (enployer. As the jeep was requisitioned under a statute, the bank had
no other option but to put the sanme under the services of the

requi sitioning authority. In terms of requisition, the services of the
‘deceased, thus, were al so placed. The enpl oyer, thus, would be the

requi sitioning authority, nanely, the State of MP

We, therefore, are of the opinion that the requisitioning authority is
liable to pay the anpbunt of conpensation. Al though the State of MP. is not
a party before us, keeping in viewthe fact that Respondent No. 2 was its
enpl oyee and a jeep was requi sitioned under the authority of the District
El ection Oficer, interest of justice would be subserved if Appell ant
herein is directed to be reinbursed in respect of the ambunt whi ch has

al ready been deposited by himin terns of the order of the Comnm ssioner of
Wor kmen Conpensati on. The anmpunt deposited by Appellant shall be returned
toit within eight weeks fromtoday failing which the same shall carry
interest at the rate of 6% per annumfromthe said date till the actua
payment .

This appeal is allowed to the aforementi oned extent. No costs.




