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PETI TI ONER
UNION OF I NDIA & ORS

Vs.

RESPONDENT:
C. K DHARAGUPTA & ORS

DATE OF JUDGVENT: 31/ 12/ 1996

BENCH
KULDI P SINGH, S. SAGH R AHVAD

ACT:

HEADNOTE

JUDGVENT:
JUDGMENT

Speci al | eave granted.

The question' for consideration before the Centra
Admi ni strative Tribunal (The Tribunal) was whether the
Def ence Research and . Devel opnent Organi'sation (Juni or
Scientific Oficer) Recruitnent (Anmendnent) Rules, 1988
(1988 Rules) notified on WMarch 14, 1988 and enforced with
effect from March 8, 1980 have the effect of nullifying the
judgrment dated March 17,1987 of the Tribunal in R P. Josh
vs. Union of India & Os. (A No.497/86).

The Tribunal answered the question in the negative and
agai nst the appellant. This appeal by the Union of 'India is
agai nst the judgnent of the Tribunal dated Decenber 20,
1991.

We have heard |learned counsel for the parties. W are
of the viewthat in the facts and circunstances of this case
no fault can be found with the inmpugned judgnment of the
Tribunal. One R P. Joshi in A No.497/86 had approached the
Tribunal with the contention that the pronotion of a Seni or
Scientific Assistant (SSI) to the cadre of Jr. Scientific
Oficer (JSO could only be governed by the Defence Science
Service Rules, 1967 (1967 Rules) and the Defence Research
and Devel opnent Organi sation Jr. Scientific Oficers
Recruitnment Rules, 1980 (1980 Rules) had no application
Under the 1967 Rules the pronmption was to be nade on the
basi s of subject-wi se seniority whereas under the 1980 Rul es
the basis was the general seniority. Joshi contended before
the Tribunal that the 1967 Rules, having not been repeal ed
by the 1980 Rules, the pronmotion from SSI to JSO coul d only
be made under the 1967 Rules in accordance with subject-w se
seniority. The Tribunal accepted the contention and issued
the follow ng directions :

"In the circunstances we allow this

application and direct t he

respondents 1 to 3 to re-do the

process of pronotion conpleted in

August, 1984, in accordance wth
aw  subject-w se pronoti on as
expedi tiously as possi bl e. The

order effecting pronotion on the
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basis of the recommendati on of the
DPC which met on 17th and 18th
August, 1984 appearing in Annexure
'S and 'U are quashed. However,
till a fresh process of pronotion
in accor dance with rul es of
subj ect-wi se pronotion is conpl eted
persons already been pronoted as
JSCGs need not be dis-turbed. "

We have examined the judgnment of the Tribunal in
A. No. 497/ 86. Joshi was the only applicant before the
Tribunal. In the judgment there is no reference to any other

of ficial except Joshi. W have no hesitation in holding that
the Tribunal granted relief to Joshi al one and nobody el se.
The directions in the judgnent (quoted above) though give an
impression that it is applicable to whole of the cadre but
when the judgnent is read as ~a whole the inpression is
repel | ed, W confine the judgnent to Joshi al one.

The 1988  Rules specifically repeal the 1967 Rules
extent the 1880Rul es are applicable. Since the 1988 Rul es
were made operative retrospectively  with effect from March
8, 1980, the Union of India declined to give benefit to
Joshi of the Judgment of the Tribunal in A No.497/86 dated
March 17, 1987. This " is how the present Application
No. 1543/ 88 cane to be heard decided by the Tribunal
V.S. Malimath, Chairnman, speaking for the Bench, relying
upon the judgnments of this Court in P.S. Mhal and O's. vs.
Union of India & Os. AIR 1984 SC 1291 and A. V. Nachani &
Anr. vs. Union of India & Anr. AR 1982 SC 1126, has cone to
the conclusion that the binding decision of the Tribuna
dated March 17, 1987 in Joshi’'s case could not be rendered
non-est by the 1988 Rules. The reasoning is as under

“"In the light of these binding

decisions it is clear that the rule

maki ng authority cannot exercise

powers conferred on them _under

proviso to Article 309 of the

Constitution retrospectively so as

to nullify the binding decision of

this Tribunal rendered in O A No.

497/ 86 directed the respondents to

re-do the process of pronotion

conpleted in August , 1984 in

accordance Wth t he rule of

subj ect - wi se pronoti on by t he

i mpugned rule. The power is now

taken to do away wth the rule of

subj ect -wi se pronoti on with

retrospective ef f ect from 8th

March, 1980. |If the inpugned rule

is operated from8th March, 1980 it

is obvious that it would result in

nullifying the ef f ect of t he

judgrment of this Tribunal. This is

clearly inpermssible in view of

the law laid down by the Suprene

Court which we have di scussed

above. Hence we have no hesistation

in taking the view that t he

respondents are bound to conply

with the j udgenent of this

Tri bunal . Thi s is clearly

inmpermssible in viewor the |aw

laid down by the Suprene Court

which we have discussed above.
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Hence, we have no hesistation in

t aki ng t he Vi ew t hat t he

respondents are bound to conply

with the judgement of this Tribuna

in OA No.497/86 and to effect

promotion to the cadre of JSOs from

the cadre of SSAs applying the rule

of subject wise pronmotion till

17.3.1987 the judgement of this

Tribunal. In ot her wor ds t he

i mpugned rule would be enforceable

only in regard to the pronotions to

be made to vacancies arising after

17.3.1987. Pronotions till that

date have to be made in accordance

with the rul e of subj ect - wi se

pronmotion. "

W are of the viewthat in the facts and circunstances
of this case, especially in the absence of a validating
clause in_ the 1988 Rules, we are not inclined to interfere
wi th the inmpugned judgnment of the Tribunal

W, however, «clarify that in view of our finding that
the judgnent of the Tribunal dated March 17,1987 in
A. No.497/86 gives relief only to Joshi; the benefit of the
sai d judgnent of the Tribunal cannot be extended to any
ot her person. The / respondent C. K. Dharagupta (since
retired) is seeking benefit of Joshi’'s case.  In view of our
finding that the benefit of the judgnment of  the Tribuna
dated March 17,1987 could only be given to Joshi and nobody
el se even Dharagupta is not entitled to any relief.

The appeal is disposed of. No costs.




