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Pr ovi dent Fund- Conposi te factory--Two i ndependent

i ndustries-One as falling under the schedul e- Whether Esta-
bl i shment - The Enployees’ Provident Funds Act, 1952 (19 of
1952), ss. 1 (3) (a) 2,(g9) & (i), Schedul e |

HEADNOTE
The appellant runs a tile factory and an engi neering | works
at  Quilon. These two industries are indepedent of each

other, but they arc carried on by the sanme conpany  and on
the sanme premises. The tile factory was started in 1943 and
the engineering works in 1950. The engi neering industry was
included in Schedule | of the Act and it enployed only 24
wor kers, whereas the tile industry enployed nore than 50.
The license issued to the appellant under the Factories Act,
1948, was for the entire prem ses. The appellant noved a
wit petition in the Hgh Court in which he alleged that its
factory did not attract the provisions of s. 1 (3) (a)  of
the Enpl oyees’ Provident Funds Act 1952. The 'wit petition
was di smissed with costs. It is against this order that the
appel  ant has come to this Court.

Held (i) that a factory is an "establishment™ within the
nmeaning of s. 1 (3) (a) of the Act if it satisfies the
requi renents of the section, nanely, (1) that its one or al
industries fall wunder Schedule | of the Act, (2) that it
satisfies the nunerical strength as prescribed under the

secti on.

(ii)that the character of the dominant or primary industry
will deternmine the question of the application of s. | (3)
(a) if a factory carries on both the dom nant and subsidiary
i ndustri es.

(iii)That if the factory runs nore industries than one

an of ’'which are independent of each other, s. I (3) (a)
will
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apply to the factory even if one or nore, but not all, of

the industries run by it fall under Shedule I.
(iv)that neither the tile industry was dom nant nor the
engi neeri ng industry was subsidiary; rather both t he
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i ndustri es were independent of each other

(v)that the factory of the appellant will be deened to be
a composite factory and the provisions of s. 1 (3) (a) wll
be attracted as one of its industries i. e. engineering

i ndustry, falls under Schedul e |

The Regional Provident Fund Comm ssioner, Bonbay v. Shree
Kri shna Metal Manufacturing Co. Bhandara [1962] Supp.3 S. C.
R 815, approved.

JUDGVENT:

ClVIL APPELLATE, JURI SDICTION: Civil Appeal No. 324 of 1962.
Appeal fromthe judgnent and decree dated August 8, 1960 of
the Kerala Hi gh Court, in O P. No. 97 of 1953.

G B. Pai, J. B. Dadachanji, O C. mathur and Ravinder
Narai n, for the appellant.

S.V. Qupte, Additional Solicitor-General of India, R
Ganapat hy 'l yer, P. D. Menon and R H Dhebar, for the
respondent.

1963. April 9. The judgnment of the Court was delivered by
GAj ENDRAGADKAR J. -The short question which arises in this
appeal is whether the factory run by the appellant, the
Associ ated |Industries (P) Ltd., Qlion, falls within s. 1
(3) of the enployees’ Provident Funds Act, 1952 (No. 19 of
1952) (hereinafter called "the Act’). The appellant is a
Conpany which runs a tile factory and an engi neering works
at Quilon. The tile factory began its career in July, 1943,
and the engi neering works in
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Sept enber, 1950. It is comobn ground that these two
industries are separate and distinct and that ‘they are
carried on by the sane Conpany and on the same prem ses. It
is also comon ground that a Ilicence issued under the

Factories Act, 1948, has been issued to the appellant for
the entire premses and it is under this licence that the
said prenises arc allowed to be used as one factory 'under
the said Act and the rules framed thereunder

It appears that the respondent, the Regional Provident-Fund
Comm ssi oner, Vanchiyoor, Trivandrum _ intimated to the
appel lant on March 10, 1953, that the Act as well as the
schene franed under it were applicable to the appellant’s
factory, and so, the appellant was called upon to deposit in
the SubOfice of the Inmperial Bank of India the contribu-
tions and administrative charges as required by s. 6 of the
Act . The sane requisition was repeated on March 25, 1953
and April 24, 1953. The appellant disputed the correctness
of the view taken by the respondent that the 'appellant’s
factory fell under the purview of the Act, and so, it
ref used to conmply with the respondent’s requi sition

Ther eupon, the respondent wote to the appellant on June 16,
1953 informng it that appropriate action would be taken to
conpel the appellant to make the necessary deposit and
submit returns as required by the Act in case it failed to
conply with the notices issued in that behalf. At this
stage, the appellant noved the H gh Court of Kerala by a
wit petition (O P. No. 97/1953) in which it claimed a
wit of certiorari quashing the notices issued by the
respondent against it, and restraining the respondent from
proceeding further in the matter and for other incidenta

reliefs.

The main contention raised by the appellant before the Hi gh
Court was that the appellant’s factory was not an
establishment to which s. 1 (3) of the Act applied. The
Hi gh Court




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 6

908

has rejected this contention. Then it was urged before the
H gh Court on behalf of the appellant that the effect of the
notices served on the appellant by the respondent was
retrospective in character and it was urged that the said

notices were illegal. This argument was also rejected by
the Hi gh Court. ’'1 he appellant further contended before
the High Court that since for the relevant period the
enpl oyees had not made their contributions, it would be

inequitable to enforce the notices against the appellant.
The High Court noticed the fact that it had been conceded by
the respondent that he did not propose to collect the
enpl oyees’ share of the contribution to the fund for the
relevant period fromthe appellant, and it held that the
concession so made was proper and fair and so, there was no
substance in the gri evance made by the appellant that giving
effect to the notices served on it by the respondent would
be inequitable “and unjust. On these findings, the wit
petition filed by the appellant was dism ssed with costs, It
is against this order that the appellant has cone to this
Court with a certificate granted by the Hi gh Court.

The princi pal point which is sought to be raised by M. Pai
on behal f of the appellant in this appeal is concluded by a
recent decision of this Court in The Regional Provident Fund
Conmi ssi oner, Bonbay V. (1) Shr ee Kri shna Met a
Manuf acturing Co., Bhandra, and (2) Qudh Sugar MIlls Ltd.

(1). It woul d be noticed that the rel evant sections which
fell to be construed in dealing with the appellant’s
contention are s. 1 (3), s. 2 (g) and (i) and s. 6 of the
Act . Section 1 (3) (a) provides, inter alia, that subject

to the provisions containedin s. 16, the Act applies to
every-establishnent which is a factory engaged in any
i ndustry specified in Schedule | and'in, which 50 ‘or nore
persons are enployed; the nunerical requirenent of |50 has
been reduced to 20 by an Anending Act of 1960. Section (2)

(9)
(1) A 1,R (1962) B.C. 1536.
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defines a ’'factory’ as neaning any prenises, including the
precincts thereof, in any part of ~which a  manufacturing

process is being carried on or is ordinarily so carried on
whether with the aid of power or-w thout the aid of power;
and s. 2 (i) defines an 'industry’ as neaning - any industry
specified in Schedule I, and includes any other industry
added to the Schedule by notification wunder -section 4.
Section 6 prescribes for the levy of contributions and deal s
with other matters which may be provided for in Schenes; and
in accordance wth the provisions of this 'section, the
Enpl oyees’ Provi dent Fund Schene of 1952 has been franed.

In the case of the Regional Provident Fund Comissioner
Bonbay, (1) this Court has held that s. 1 (3) (a) does not
lend itself to the construction that it 1is confined to
factories exclusively engaged in any industry specified in
Schedule I. It was observed in that connection that when the
| egi sl ature has described factories as factories engaged in
any industry, it did not intend that the said factories
shoul d be exclusively engaged in the industry specified in
Sch. I. Consistently with this view, this Court further
observed that the word 'factory’ used in S. 1 (3) (a) has a
conpr ehensi ve nmeaning and it includes premises in which any
manufacturing process is being carried on as described in
the definition, and so the factory engaged in any industry
specified in Sch. | does not necessarily mean a factory
exclusively engaged in the particular industry specified in
the said Schedule. in construing the scope of s. 1 (3) (a)
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this Court held that conposite factories cane wthin its
purview and that the fact that a factory is engaged in
industrial activities sone of which fall under the Schedul e
and sonme do not, will take the factory out of the purview of
s. 1 (3) (a) having dealt with this aspect of the mtter,
this Court proceeded to consider the question as to

(1) Al. R 1962 S. C 1536.
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whet her nunerical requirement of the enploynment of 50
persons, as the section then stood, applied to the factory
or to the industry, and it held that the said test applied
not to the industry but to the factory. Thus, the
conclusion was that in order that a factory should fal
under s. 1 (3) (a), it nmust be shown that it is engaged in
any such industry as is specified in Sch. | and the nunber
of its enployees should not be | ess than 50.

This decision makes it clear-that s. 1 (3) (a) is not
confined only to factories which are exclusively engaged in

i ndustrial work towhich Sch. | applies,but it also takes
in conposite factories which run industries sone of which
fall under Sch. | and sone do not.  In order to nake the

position clear let wus state the true legal position in
respect of the scopeof the application of s. 1 (3) (a) in
categorical ternms. |If the factory carries on one industry
which falls under Sch. | and satisfies the requirenment as
to the nunmber of enployees prescribed -by the section, it
clearly falls under s. 1 (3) (a). |If-the factory carries on
nore than one industry all of which fell under Sch. 1 and
its numerical strengh satisfies the test prescribed in that
behal f, it is an establishnent under s. 1 (3) (a). If a
factory runs nore industries-than one, one of which is the
primary and the domi nant industry and the others are its
feeders and can be regarded as subsidiary, mnor, or
incidental industries in that sense, then the character of
the dominant and primary ‘industry wll determ ne t he
guestion as to whether the factory i's an establishment under
s. 1(3) (a) or not. If the dominant and prinmary /industry
falls under Sch. |, the fact that the subsidiary industries
do not fall under Sch. | will not help to exclude the
application of s. 1 (3) (a). |If the dominant and prinmary
industry does not fall wunder Sch. 1, but one or nore
subsidiary, incidental, mnor and feeding industries fal
under Sch. |, then S 1 (3) (a) will not apply. If the
factory runs nore
911

industries than one all of which are independent ~of each
ot her and constitute separate and distinct industries, s. 1

(3) (a) will apply to the factory even if one or nore.,. but
-not all, of the industries run by the factory fall = under
Sch. 1. The question about the subsidiary, mnor, or feeding

industries can legitinmately arise only where it “is  shown
that the factory is really started for the purpose of
running one primary industry and has undertaken ‘other
subsidiary industries only for the purpose of subserving and
feeding the purposes and objects of the primary industry ;
in such a case, these minor industries nerely serve as
departrments of the primary industry; otherwise if the
industries run by a factory are independent, or are not so
integrated as to be treated as part of the sanme industry,
the question about the principal and the dom nant character
of one industry as against the mnor or subsidiary character
of another industry does not fall to be considered.

It isinthe light of this position that we nay revert to
t he actual decision in The Regional Pr ovi dent Fund
Conmi ssioner, Bonbay (1). |In that case, this Court was
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dealing with the cases of Shree Krishna Metal Manufacturing
Co., and Qudh Sugar MIIls Ltd. The Metal Conpany carried on
four different kinds of activities and it was held that its

industrial activity which fell under Sch. | was neither
m nor, nor subsidiary, nor incidental to t he ot her
activities. |In other words, the industry which the conpany
ran and which fell under Sch. | was independent of the
other industries conducted by the Conpany, and so, it was
hel d that the question about one industry being subsidiary,
mnor, or incidental did not arise. In the result, the

Conpany’s factory was found to fall under s. 1 (3) (a).

On the other hand, the case of the Qudh Sugar MIIs stood on
a different basis. The primary activity

(1) A 1. R 1962 S C. 1536.
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of the mlls was the manufacture of hydrogenated vegetable
oi | nanmed ' Vanasada' and its by-products, such as soap, oil-

cakes, etc. It appeared that a department of the MIls
manuf actured containers and -this part of the industria
activity of the MIls fell under Sch. |I. Evidence, however,

showed that the fabrication of the containers had been
undertaken by the MIIs only as a feeder activity which was
integrally connected with its primary business of producing
and marketing vegetable oil, and since the primary business
was. outside Sch. 1, the factory as a whole was held to be
outside s. 1 (3) (a).

It is true that since this Court dealt with the two
respective cases of the Conmpany and the, MIls in one
judgrment, the test as to the principal character of the
industrial activity ~of one-industry in relation to the

character of the mnor industry cane to be considered ; but
t he application of the said test becane necessary
essentially because of the case of the Qudh Sugar MlIls. In

the case of the Conpany, however, the ~several activities
were not mnor or subsidiary, but were independent , and it
was held that the factory of the conmpany fell under s. 1 (3)
(a). Therefore, in our opinion, (there is no scope for the
argunent in the present case that the engineering  industry
which the appellant runs is not the primary or dom nant
i ndustry but the manufacture of tiles is. M. Pai attenpted
to argue that though engineering industry run by the
appellant’s factory falls under Sch. |,it enploys only 24
wor kers whereas the tiles industry enploys nore than 50. He
also relied on that fact that the tiles factory was started
in 1943 and the engi neering works in 1950, and hi's argunent
was that judged in the light of the fact that the tiles
industry was started first, as well as considered by the
application of the test of the strength of the enployees
working in the two industries,tiles industry  should be
treated to be the main, dom nant and primary industry of the
factory, and so, the factory, as a
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whol e, should be held to be outside s. 1 (3) (a). In our
opinion, this argunment is plainly untenable. |If the tiles

industry and the engineering industry are independent  of
each other, then no question arises as to which is principa
and which is subsidiary. As soon as it is showmn that the
factory is carrying on two industries independent of each
other one of which falls under Sch. I, it beconmes a
conposite factory to which s. 1 (3) (a) applies. Wen s. 1
(3) (a) requires that the factory shoul d be engaged in any
i ndustry specified in Sch. |, considerations as to whether
the industrial activity is najor or minor can arise only
where some activities are domi nant and others are of the
nature of feeding activities, but not otherw se. Were the
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industrial activities are independent and the factory is
runni ng separate industries within the sane prenises and as
part of the sanme establishnent and under sane licence, it is
difficult to accept the argunent that in dealing with such a
factory, enquiry would be relevant as to which of the
industries is domnant and primary, and which is not.
Therefore, in our opinion, the High Court was plainly right
in rejecting the appellant’s case that its factory did not
attract the provisions of s. 1 (3) (a) of the Act.

M. Pai wanted to contend that if the appellant’s factory is
treated as falling under s. 1 (3) (a), conplications my
arise by reason of the fact that the rate of contribution
initially prescribed by s.. 6 has been anended in 1962 by the
Amendi ng Act No. 48 of 1962. Section 6 of the unanended Act
provides, inter alia, that the contribution to be paid by
the enpl oyer to the fund shall be 6-1/4% of the basic wages,
dearness all owance and retaining allowance, if any, for the
time being payable to each of the enployees, and the
enpl oyees’ contribution shall be equal to the contribution
payabl e 'by~ the enpl oyer in respect of him This section
further provided that the enpl oyee was conpetent to
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make a hi gher contribution not exceeding 8 and one-third per
cent of his emolunments specified in the said section. By
the amendment nmade in1962, this rate has been enhanced to
8% in respect of any establishnment or cl ass of
establishments which the Central CGovernment,  after naking
such enquiry as it deenms fit, may by notification in the
official Gazette specify. W weretold that in regard to
the engi neering industry., this amended sub-section has been
extended by a notification, and M. Pai’'s apprehension is
that if the factory of the appellant is held to be an
establishment to which s. 1 (3) (a) applies on the ' ground
that it is a conposite factory Which runs several industries
one of which falls under Sch. -1, it'is likely that the
increased rate may be made applicable to the factory as a
whol e. W ought to add that M. Pai conceded t hat
subsequent to the decision of the appellant’s wit petition
in the High Court, the tiles industry has al so been incl uded
in Sch. 1.. but the revised rate has been nade applicable
to it. M. Pai contends that if the factory is treated as
falling under s. 1 (3) (1), a distinction should be made in
the different industries run by the factory for the _purpose
of calculating the contribution of the enployer to the
Provi dent Fund. W do not propose to -deal with this
contention in the present appeal. That is a matter which
may well have to be decided by the respondent; and it is not
open to M. Pai to request this Court to decide such a
hypot heti cal question in the present proceedings.

The result is,, the appeal fails and is dismssed wth
cost s.

Appeal dism ssed
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