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ACT:

U. P. Nagar Mahapal i ka Adhi ni yam 1959- Act abol i shed al
muni ci pal boards and other |ocal authorities-Enpowered State
Government to constitute Centralised Pal i ka Servi ces
prescribing nethod of recruitment and conditions of service
of persons appointed to services-Rule 6-Scope of-Rule
6(2)(iv) provided that if no orders of final absorption
passed before a certain date the officer or  servant
concerned deened to have been” finally absor bed- Rul e
retrospectively amended fromtime to tinme on two occasions
extending the date of final absorption to rectify m stakes
in dates-State Legislature, if had power to confer power on
State Governnent to anmend rule retrospectively.

HEADNOTE:

Rule 6(2)(iii)-If inposed a duty on State Government to
act in a quasi-judicial manner. Rules of natural justice-
Applicability of.

The U. P. Nagar Mahapal i ka Adhi ni yam 1959 as well as the
U P. Minicipalities Act, 1916 enmpowered | ocal bodies in the
State to appoint their enpl oyees subject (to certain
regul atory control by the State Governnent. In 1964 s. 112A
was added to the 1959 Adhiniyam enpowering the /State
Governnment to nmke rules for the creation of one or nore
services to be known as Centralised Palika Services comon
to all the municipal corporations and nunici pal boards and
prescribe the nethod for recruitnment and conditions  of
service of persons appointed to any such service. Section
69B which was added to the U P. Miunicipalities Act, 1916 was
inidentical terms as s. 112A. Section 577(e) of the
Adhi ni yam provi ded for provisional absorption of officers
and servants of the erstwhile nunicipalities till they were
finally absorbed in any centralised services created under
the Act. By s. 577(ee) the Adnmnistrators of Boards etc.,
were authorised to nmake tenporary appointnments of officers
and servants till substantive appointnments were nade and
such officers and servants were treated as on deputation
wi th the munici pal corporations.
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In exercise of the powers conferred under s. 112A the
State Governnent nmade the U P. Palika (Centralised) Service
Rul es, 1966 which came into force on July 9, 1966. Since r
6 of the Rules was found to be contrary to the provisions of
s. 112A and s. 69B, the U P. Local Self-CGovernnent
(Amendrent) Ordi nance, 1966 (which | ater becane an Act) was
promul gated to validate the 1966 Rules. Section 19 of the
Act provided that the anendnents nade to the Rules mi ght be
given retrospective effect, linmted to a period of one year
fromthe comencenment of the Ordinance. Thereafter the U P
Pali ka (Centralised) Services (Anendment) Rules, 1966 were
passed by which r. 6 was repealed and re-enacted wth
retrospective effect fromJuly 9, 1966. Cause (ii) of r.
6(2) enmpowered the State Governnment to pass a final order of
absorption in respect of particular officers and servants of
the erstwhile rmunicipal boards if they were found suitable.
Clause (iii) provided that such orders had to be made on or
bef ore March 31, 1967.

827

Since “the work of final absorption could not be
conpl eted by March 31, 1967, r. 6(2) (iii) was anended
shifting the date to June 30, 1967. But this anmendnent
havi ng been nade to cone into effect fromApril 1, 1967 the
| egal fiction created by cl. (iv) of r. 6 that if no orders

of final absorption were passed till March 31, 1967 the
of ficer or servant concerned was to be deenmed to have been
finally absorbed, cane into play. ~Cause (iii) was,

therefore, again anended shifting the date of passing the
order from March 31, 1967 to August 31, 1967. The rul e was
made with retrospective effect fromJuly 9, 1966.

For the purpose of final absorption of all officers and
servants who were found suitable in the two categories viz.,
those appointed wunder s. 577(e) and s. 577(ee) of the
Adhi niyam the State Governnent Ilaid down a procedure. It
constituted Divisional Conmittees for naking necessary
recomendations to the State Government. On January 11, 1967
the State Governnent issued the first Circular stating that
all officers and servants whose services were proposed to be
determi ned on the ground of unsuitability m ght be given an
opportunity of personal interview by the Divi si ona
Conmittees. The CGovernnent divided the officers and servants
into two categories, those getting salary above Rs. 500/ _
and those getting salary below Rs. 500/- and provided that
cases of each category were to be dealt with at different
levels. By this circular the Government re-constituted the
conposition of the divisional Conmittees so far as the five
muni ci pal corporations which were created under the 1959
Adhi ni yam were concerned and directed that these Divisiona
Comm ttees should make selections for all Centralised
Services except those whose starting salary was Rs. 500/-
and above. The selection for this category was to be nmade by
the State Sel ection Committee.

Wth a viewto secure a reasonable uniformty in the
standards to be applied by the Divisional Conmttees in
maki ng the selection, the third G rcular dated February 23,
1967 provided that the Conmttees should interview the
of ficial concerned to judge his suitability for absorption
inthe Centralised Services and that if it was proposed to
declare an official to be unsuitable for absorption on the
basis of adverse entries, the D visional Committees shoul d
afford an opportunity to the official concerned to appear
before it and clear up his position. It was further provided
that only those adverse remarks which were found to have
been duly conmunicated to the official concerned night be
consi dered agai nst him
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Thus the procedure laid down was this: The
recomendati ons of the Divisional Comittees in respect of
persons draw ng salary |ess than Rs. 500/ -woul d be

scrutinised by the State Governnent in the Local Self-
Cover nment  Depart nment and the necessary orders passed
thereon while in respect of the second category officers
drawing a salary above Rs. 500/- p.m the Secretary to the
CGovernment Local Sel f-Governnent Departnment woul d obtain the
orders of the Mnister concerned in passing the fina
orders.

The appell ant RA was a pernanent Assistant Engi neer in
the Devel opnent Board, Kanpur. Before the coming into force
of the Adhiniyam he was appointed as officiating Executive
Engi neer and since then he continued to function in that
capacity on a purely tenporary arrangenent under s. 577(ee).
The appellant AH was a Sanitary |Inspector in the Minicipa
Board, Kanpur and
828
continued to hold that post.. He was |ater pronoted
temporarily as Assistant Engineer and he stood provisionally
absor bed under-s. 577(e).

Wit Petitions filed by the appellants and others
challenging the vires of the Rules were dism ssed by the
H gh Court.

On appeal to/this Court it was contended that the
appel | ants nmust be deened to have been absorbed on March 31
1967 by virtue of. the fiction contained in d. (iv) of r.
6(2), as originally enacted, because the amendnment made to
the Rule shifting the date of ~final absorption first from
March 31, 1967 to June 30, 1967 and subsequently to August
31, 1967 were legally ineffective and (2) that the inpugned
orders were vitiated on account of the failure of the State
Governnment to afford to the appellants an opportunity of
bei ng heard.

N

HELD: 1. (a) The validity of the two amendnents made by
the State Governnment in r. 6(2) cannot be questioned.
Al though a rule cannot be made with retrospective effect,
the Legislature by enacting s. 19 of the U P.” Local Self
CGovernment (Amendnent) Act, 1966 expressly conferred powers
on the State CGovernment to nmake retrospective rules. [837
D .

(b) It is well established that retrospective operation
is not to be givento a statute so as to inpain that
exi sting right or obligation other than as regards matter of
procedure. If the enactnment is expressed in a language which
is fairly capable of either interpretation, it ought to be
construed as prospective only. But where it is expressly
stated that an enactnment shall be retrospective, courts wll
give it such operation. It is conpetent for the Legislature
by retrospective legislation to nmake the provision contained
in an carrier enactment ineffective. [838 F-QG

Quinn v. Prairiedate [1958] 25 WAR 241; referred to.

(c) In considering the effect of repeal of an enactnent
followed by reenactnent in the light of s. 6 of the Genera
Clauses Act, 1897 the line of enquiry would be not whether
the new Act expressly keeps alive old rights and
l[iabilities, but whether it nanifests an intention to
destroy them Any inconpatibility in the provision has to be
ascertained from a consideration of all the relevant
provisions of the new |aw and the nere absence of a saving
clause is by itself not conclusive. [839 B-(C

In the instant case by the introduction of the new
fictional date of absorption as August 31, 1967 there was a
clear intention to destroy the earlier fictional date of
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March 31, 1967. It would clearly be inconpatible, on
consi deration of subsequent anmendnents for both t he
provisions i.e. the original <clause (iii) fixing March 31,
1967 and the new clause (iii) fixing August 31, 1967 to
operate simultaneously. The effect of introduction of the
new fictional date was to annihilate the earlier fictiona

date. The appellants, therefore, did not stand automatically
absorbed by the failure of the State Governnent to pass the
necessary orders by March 31, 1967, as its powers stood
extended by the subsequent anendnment to August 31, 1967.
Before that date expired the State Government, in both
cases, passed the necessary orders term nating the services
of the appellants as they were not found fit for absorption

[839 D F].

829

2. (a) The entrustnent to the State CGovernment of the
work of determ ning the suitability or otherw se of officers
and servants of the -erstwhile Minicipal Boards and other
| ocal 'authorities for absorption in the newy created
Centralised Services wunder s. 112A, inposed a correspondi ng
duty or obligation on the Governnment to hear the officers
and servants concerned.” All ~such officers were, therefore,
entitled to be heard in the matter of final absorption
irrespective of their salary. [841 A, 843 F].

(b) By virtue of = the repealing provision contained in
s. 581 of the Adhiniyam 1959 the various Minicipal Boards
and other local authorities constituted under the rel evant
Acts ceased to exist ‘as a result of which the existing posts
held by the officers  and servants in these bodies stood
abol i shed. Consequent  upon the -abolition of the posts, al
the officers and servants of the erstwhil e | ocal bodies | ost
their right to hold their posts. The Adhiniyam . however,
provided by s. 577(e) and (ee) for provisional absorption or
temporary appoi ntment of these officers and servants till
substantive appointnents were nmade and these officers and
servants were treated as on deputation wth the Minicipa
Corporations. Therefore, in the (very nature of things the
officers and servants provisionally absorbed under /these
sections could not be automatically absorbed in the newy
created Centralised Services. There had to be screening of
all of themfor determning their suitability for fina
absorption in the Centralised Services. [840 A, B-F]

(c) The very nature of the functions entrustedto the
State Governnent under r. 6(2) (iii) of the Rules inplies a
duty to act in a quasi-judicial manner. Unless the State
Government’s orders conformed to the rules of natura
justice, the orders were liable to be struck down as
invalid. [840 G 841 B].

(d) It is not correct to say that it is incunbent only
on the Divisional Cormittees to give an opportunity of
personal hearing and that the State Government was absol ved
of the duty to hear in respect of officers drawing Rs. 500/-
and above. The first Circul ar dated January 11, 1967 was al
pervasive and the CGovernment’s policy was nade quite clear
init. The second Circular dated January 31, 1967 was
equal ly subject to the Government policy. Al the officers
and servants of the erstwhile Minicipal Boards and other
local authorities were, therefore, entitled to be heard in
the matter of final absorption irrespective of their salary.
[843 E, A D.

In the case of AH on an overall view of the records it
cannot be said that the Divisional Comittee was wong in
recommending to the Government to ternminate his services.
The Government was within its right in passing the inpugned
order of termnation in regard to him [844 (]
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In regard to RA before passing the inmpugned order of
termnation of services, the Mnister for Local Self-
Governnment did not give himan opportunity of a hearing. The
procedure laid down in the Centralised Services Rules was
not followed. The State Government could decide on the
guestion of his absorption only after he was found fit but
that has not been done. The order passed by the State

CGovernment, therefore, suffers from a serious | ega
infirmty. [844 D-F].

830

JUDGVENT:

Cl VI L APPELLATE JURI SDI CTION: Civil Appeal Nos. 1724/69
and 1732 of 1971.

Appeal s by Special Leave ~fromthe Judgnent and O der
dated 12-5-69 of the Allahabad H gh Court in Special Appea
Nos. 492 and 437 of "1968.

Naunit-Lal and Faqir Chand for the Appellant in CA Nos.
1724/ 69.

G N D kshit, O P. Rana for Respondent No.1 in C A
1724/ 69

J. P. CGoyal, S& M Jain and S. K ' Jain for Respondent
No.2 in CA Nos. 1724/69

M ss Meera Bali for the Appellant in C A 1732/71

G N D kshit and O P. Rana for the Respondents in CA
1732/ 71

The Judgrment of the Court was delivered by

SEN J. These two appeals by special leave, directed
agai nst the judgnent of the Al ahabad H-gh Court dated May
12, 1969 raise conmopn questions and therefore, are di sposed
of by this common judgnent.

By separate notifications issued under section 3 of the
U. P. Mahapalika Adhiniyam 1959, the State Governnent
constituted Municipal Corporationsin five cities in the
State, nanely Kanpur, Agra, Varanasi, Allahabad and Lucknow
w.e.f. February 1, 1960.

The appellant in the present appeal, Mhd. Rashid Ahmad
was a permanent Assistant Engineer in the Devel oprment Board,
Kanpur, constituted under t he Cawnpor e Urban Area
Devel oprment  Act, 1945. In 1953, an Admnistrator ~ was
appoi nted of both the Developnment Board and the Minicipa
Board, Kanpur, constituted under the U P. Minicipalities
Act, 1916, wunder the U.P. Local Bodies - (Appointment of
Admi ni strators) Act, 1953. The two |ocal “bodies, however,
continued to have separate I|egal existence ~and their
officers and servants continued as the enployees of. the
respective bodies. The appellant Mhd. Rashid  Ahnad was
appointed as O fg. Executive Engineer by the Adm nistrator
of the Muinicipal Corporation, Kanpur, for a period of one
year on Septenber 12, 1960. He has since then continued to
function in the sane capacity, on a purely tenporary
arrangenent under s.577(ee), that is, for so long as no
substantive appointnent could be nade to that post under
s.106. The Utar Pradesh Public Service Conm ssion, however,
considered that he was not fit for appointnent for the post
of the Executive Engi neer, Minicipal Corporation, Kanpur
831

The appellant in the connected appeal, Ashfaqg Hussain
was a permanent Sanitary |Inspector in the Minicipal Board,
Kanpur. After the constitution of the Minicipal Corporation
Kanpur, he continued to hold that post under s. 577(e). On
July 24, 1967 he was transferred in the same capacity to the
Muni ci pal Corporation, Allahabad, where he was pronoted
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temporarily as an Assistant Engineer. He, therefore, stood
provisi onal |y absorbed under s.577(e).

Both the U P. Nagar Mhapalika Adhiniyam 1959, and the
U P. Miunicipalities Act, 1916 enmpowered these |ocal bodies
to appoint their enployees subject to certain regulatory
control by the State Governnent. By s. 12 of the U P. Nagar
Mahapal i ka (Sanshodhan) Adhi ni yam 1964, the State
Legi slature added s. 112A to the U P. NagarMhapalika
Adhi ni yam  1959. Simlarly, by s. 37 of t he u. P.
Muni ci palities (Arendment) Act, 1964, s.698 was added to the
U P. Minicipalities Act, 1916, which was identical in terns
to s.112A. Section 112A of the Adhini yam enpowered the State
Government to provide by rules for the creation of one or
nore services to be known as Centralised Palika Services, as
it my deemfit and proper, comon to all the Minicipa
Cor porations and Munici pal Boards, and prescribe the nethod
for recruitnment and conditions of service of persons
appoi nted to any such servi ce.

Section 112A of the U P. Nagar Mahapalika Adhi ni yam
1959, enacts:

"112A Centralization of services. - (1)
Not wi t hst andi ng anythi ng- contained in section 106 to
110, the State Government may at any tine by rules
provide for the creation of one or nore services of
such officers/ and servants as the State Government may
deem fit, conmon to the WMahapalikas or to the
Mahapal i kas and Munici pal Boards, ~of the State, and
prescribe the nethod of recruitnment and conditions of
service of persons appointed to any such service.

(2) When any such service is created, officers and
servants serving on the posts included in the service,
as well as officers and servants performng the duties
and functions of those posts under ~sub-clause (1) of
clause (ee) of section 577 may, if found suitable, be
absorbed in the service, provisionally or finally, and
the services of others shall stand determ ned, in the
prescri bed manner.

(3) Wthout prejudice to the generality of the
provi sions of sub-sections (1) and (2), such rules nmay
al so provide for

832

consultation with the State Public Service Comm ssion

in respect of any of the matters referred toin the

sai d sub-sections."

The State CGovernment in exercise. of the powers
conferred by section 112A of the U P. Nagar Mhapalika
Adhi niyam 1959 and s.69B of the U P. Minicipalities Act,
1916, nmade the U P. Palika (Centralised) Services Rules,
1966, which cane into force on July 9, 1966. Rule 3 created
19 Palika (Centralised) Services, covering 76 posts, combn
to all the Municipal Corporations and Minicipal Boards. The
rul es provided for regulating the recruitnment and conditions
of service of the persons appointed to these newy created
services. Rule 6 dealt wth recruitment to the Centralised
Pal i ka Services. Due to inadvertence r.6 was not drafted in
conformity with the requirenents of s.112A and s.69B. That
was because cl.(1) provided for automatic final absorption
of officers and servants provisionally absorbed under
s.577(e), contrary to the provisions of s.112A of the
Adhi ni yam and s. 69B of the Municipalities Act.

On Septenber 5, 1966, the Governor pronul gated the U P.
Local Sel f-Government (Amendnent) O dinance, 1966, which was
replaced by the U P. Local Self-Government Laws (Amendrent)
Act 1966. Section 19 of the Act reads as follows:

"19. Deeming, validation, etc. The Uttar Pradesh
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Palika (Centralised Services Rules, 1966, shall be

deened to have been nmade under the provisions of the

Uttar Pradesh Nagar Mhapal i ka Adhi niyam 1959, and the

U P. Miunicipalities Act, 1916, as if the anmendments

made by this Act to the said Acts were always in force

and be deened to be and always to have been valid and
shal I, subject to any anmendnents nade thereto, continue
in force, and notwi thstandi ng anything contained in the
said Acts, the power to nmake anmendnents to the said

rules may, during the period ending on Septenber 4,

1967, be exercised retrospectively."

It, in effect, amended section 112A of the Adhini yam
and s.69B of the Minicipalities Act. Section 4 of the Act
provided that the U P. Palika (Centralised) Services Rules,
1966 shall be deened to be wvalid. The Act further provided
that the amendnents made to the rules nmay be given
retrospective effect. The power of nmaking retrospective

rul es was, however, limted to a period of one year fromthe
comencenent of the ordinance.
833

On Cctober 10, 1966, the State GCovernnent passed the
U P. Palika (Centralised) Services (Arendnment) Rules, 1966.
These rules repealed and re-enacted r.6 with retrospective
effect fromJuly 9, 1966.  Under cl. (ii) of r.6(2) the State
Government had to/'pass a final order of absorption, in
respect of particular officers and servants of the erstwhile
Muni ci pal Boards, if they were found suitable, in accordance
with s.112A of the 'Adhiniyam Cause (iii) provided that
such orders had to  be nmade on or before March 31, 1967. By
cl.(iv) if no orders  of final ~absorption were passed til
then, the officer or servant concerned was to be deenmed to
have been finally absorbed. The State Governnent was,
however, constrained to make the U.P. Palika (Centralised)
Services (Arendnent) Rules, 1967 on March 30, 1967 and anend
cl. (iii) of r.6(2), as the wrk of final absorption could
not be conpleted by March 31, 1967. The date of passing the
necessary orders in that behal f was sought to be shifted to
June 30, 1967. A newcl. (iii) was accordingly substituted
by this amendnment effected on. March, 30, 1967. But,
unfortunately the anmendnment was nade to come into effect
fromApril 1, 1967. This created a serious legal infirmty,
as on the expiry of March, 31 1967, the legal fiction
enmbodied in cl. (iv) was brought into play.

Thereafter, the State Government made the last
amendnent to the U P. Pali ka (Centralised) Servi ces
(Amendrent) Rul es, 1967 on June 26, 1967, in supersession of
the U.P. Palika (Centralised) Services (Arendnent) Rules,
1967 nade on March 30, 1967. This amendnent introduced a new
cl.(iii) to r.6(2), in place of the existing cl.(iii) of
U P. Palika (Centralised) Services Rules, 1966, by which the
dat e of passing the order was shifted from March 31, 1967 to
August 31, 1967, with retrospective effect from July 9,
1966.

Havi ng provided for the creation of Centralised Palika
Services, the State Governnent had, in the nmeanwhile, laid
down the procedure by which an office or servant
provisionally absorbed wunder s. 577 (e) of tenporarily
appoi nted under s.577(ee), were to be finally absorbed, if
found suitable, wunder s.112A. By its three circulars dated
January 11, 1967; January 31, 1967 and February 23, 1967,
addressed to the Divisional Conm ssioners, it intimted the
constitution of Divisional Committees for making necessary
recomrendations to the State Governnent in this behalf. The
first circular enbodied the Governnent policy in these
terms:
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"CGovernnent desire that all officers and servants,
whose services are proposed to be determ ned on grounds
of unsuita-

834

bility may be given an opportunity of persona

interview by the Commttee."

After such interviews, the Commttees were to finalise
their recomendations and furnish the sane to t he
Governnment. In viewof the linted time available to the
Governnment, for finalising action in the mtter, it was
desired that the first neeting of the Committees should be
held in the last week of January or in the first week of
February, 1967. The Divisional Comm ssioner were required to
intimate the date to the Secretary to the Governnent, Loca
Sel f - Gover nnent Departent, SO t hat al | necessary
arrangenents could be nmade to forward the character rolls
and service records of the Centralised Services officers and
servants.

By the -second circular,” the State Governnment re-
constituted the Comittees, so far as the five Minicipa
Cor porations were concerned, and directed that these
Divisional Committees were to nmake selections for al
Centralised Services ~except those whose starting salary was
Rs. 500/- and above. Selection for the posts in the latter
category were to be nmade by the State Selection Committee.
Thus, the Governnent divided the officers and servants into
two categories, and their cases were to be dealt with at two
different levels for purposes of final absorption under
r.6(2)(iii) read with s.112A.

By its third circular, the State Governnent w thout
di sturbing the earlier categorisation of officers and
servants into two classes, laid down certain broad criteria
with a view to secure a reasonable wuniformty in the
standards to be applied by the Divisional Conmittees in
maki ng the selection. It may, however, be observed that the
Government reiterated its declared policy that all such
officers and servants, whose services were proposed to be
determned on the ground of unsuitability be ‘given an
opportunity of personal interview by the Conmittees stating:

"..the cormittee should ‘interview the officia
concerned to judge his suitability or otherwise for
absorption in the centralised services.

...Wen it is proposed to declare an official to
be unsuitable for absorption on the basis of adverse
entries, the divisional comittee should  afford an
opportunity to the official concerned to appear before
it and clear up his position."

It was al so desired that only those adverse remarks may
be considered against the official concerned, which were
found to have been duly comunicated to him
835

It nust at once be stated that though the State
CGovernment had by its circular dated January 31, 1967
entrusted the task of determining the suitability or
otherwise of officers and servants holding Centralised
Services posts drawing less than Rs. 500/-, to Divisiona
Comm ttees, and reserved such function in respect of
of ficers and servants drawing Rs 500/- or nore, to the State
Selection Conmittee, and by its subsequent «circular dated
February 23, 1967 mamintained the classification of such
officers and servants for purposes of judging their
suitability for absorption in the Centralised Palika
Services, the final orders of absorption in each case under
s. 112A were passed by the State Government. In the former
class, the recomendations of Divisional Conmittees were
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scrutinised by the State Governnment in the Local Self-

CGovernment Departnent, 1in the 1light of the service records
of the officials concerned, and the necessary orders thereon
were passed. In respect of the latter category, the
Secretary to the CGovernnent, Local Sel f CGover nirent

Department prepared a note and put it up for the Mnister
for passing the final orders.

It is also worthy of nention that the delay in
conpleting the work of final absorption by the State
CGovernment was mainly due to three factors, nanely; (1) due
to shortness of the time available at its disposal, (2) the
nunber of officers and servants holding the Centralised
Services posts under s.577(e) and (ee) was quite |large, and
(3) because of delay on the part of the erstwhile Minicipa
Boards to forward the character rolls and service records of
the officers and servants concerned. On account of this, the
task of absorption under s.112A could not be conpleted
before March 31, 1967 i.e., the date originally fixed by
cl.(iii) of r.6(2) of the U P. Palika (Centralised) Services
Rul es 1966. The peri od was, therefore, subsequently extended
fromMarch 31, 1967 to June 30, 1967, and thereafter from
March 31, 1967 to August 31, 1967.

Eventually, the ~State Governnent in exercise of its
powers under cl.(iii)  of r.e6(2) of the UWP. Palika
(Centralised) Services Rules, 1966 deternined the services
of the appellant Mohd. Rashid Ahnmad on July 18, 1967 and
that of Ashfaq Hussain on August 27, 1967, on the ground
that they were not found fit for absorption under s.112A of
the Adhi ni yam

The two appellants and several other enployees of the
erstwhile Minicipal Boards and District Boards - challenged
the validity of the various orders passed by the State
CGovernment terminating their services before the Al ahabad
Hi gh Court on several grounds. Anongst others, they
chall enged the wvalidity of r.6(2) (iii), framed under s.
112A
836
of the Adhiniyam on the ground that it was ultra'vires the
State Governnent as it brings about extinction of the
rel ati onship of enployer and enpl oyees between them and t he
erstwhile Miunicipal Boards. It was also urged that the
i mpugned orders were violative of Articles 14 and 16 of the
Constitution because the classification nmde by the State
CGovernment by its circular dated January 31, 1967 entrusting
the task of determination of the suitability or otherw se of
officers and servants holding Centralised Services posts
drawing less than Rs. 500/- to Divisional Committees, which
were enjoined to give themthe right of a personal hearing
to have their say in the matter of final absorption, and
entrusting of such function in respect of officers and
servants drawing Rs. 500/- and above to the State Sel ection
Conmittee without a corresponding right of hearing, was
wi thout any rational basis. It was also wurged that the
i mpugned orders were vitiated being in breach of the rules
of natural justice. A Division Bench of the All ahabad Hi gh
Court, however, rejected all these contentions.

In view of the |[|anguage of Entry 5  List Il of the
Seventh Schedul e, the objection regarding the validity of
r.6(2) (iii) was rightly not pressed before us. On the view
that we take of the various circulars issued by the State
Government laying down the procedure for dealing with the
guestion of suitability or otherwise of officers and
servants of the erstwhile Minicipal Boards for absorption in
the Centralised Services under r.6(2)(iii) the contention
based on Articles 14 and 16 of the Constitution al so does
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not ari se.

Learned counsel appearing for the appellants assail ed
the inpugned orders of the State Government on two grounds,
namel y:

1. By reason of the legal fiction contained in
cl.(iii) of r.6(2), the services of the appellants
stood finally absorbed in the U P. Palika Centralised
Services on March 31, 1967 due to the failure of the
State CGovernnent to pass the necessary orders in that
behal f before that date. Under the legal fiction
contained in cl.(iv) thereof, and the subsequent
amendment rmade by the UP. Palika (Centralised)
Services (Arendnent) . Rules, 1967 which cane into force
on April 1, 1967, the vested rights acquired by themto
hold their respective posts could not be affected to
their detrinment; and

2. The orders of term nation of services passed by
the State Government were wvitiated due to its failure
to give to the appellants an opportunity of hearing.

837

Wth respect to the first contention it is urged that
the appellants stood provisionally absorbed under s. 577(e)
read with cl(i) of r.6(2): It is said that they would be
deenmed to have been finally absorbed on March 31, 1967, if
no orders contenmplated by «cl.(ii) thereof were made wth
respect to themon or before that date. The argunent is that
the two subsequent anendnents nade on - March 30, 1967 and
June 26, 1967, by which the State Governnent purported to
shift the date first  from March 31, 1967 to June 30, 1967
and then from March 31, 1967 to August 31, 1967, were
legally ineffective, as the first anmendnent nmade to cl.(iii)
of r.6(2) cane into force on April 1, 1967 by which date the
appel l ants al ready stood finally “absorbed. There was,
therefore, no power in the State CGovernnent to re-open the
guestion of final absorption under  s. 112A(2) of the
Adhi ni yam

There is a fallacy in the argunent. The validity of the
two anendnments nade by the State Governnent in r.6(2) from
time to tine cannot be questioned. Wile it istrue'that a
rule cannot be rmade with retrospective effect, the
| egislature by enacting s.19 of the UP. Local Self-
CGovernment (Amendnent) Act, 1966, expressly conferred powers
on the State Government to make retrospective rul es. I'ndeed,
the validity of the anendnents was not questioned before us.

Even if the first amendment of March 30, 1967 was
i neffective because it was brought into force fromApril 1,
1967, the second anendnent of June 26, 1967, which
introduced a new clause (iii) tor.6(2) with retrospective
effect from July 9, 1966, was fully effective. It shifted
the date for passing of the order of final absorption from
March 31, 1967 to August 31, 1967. Till the expiry of the
date now fixed, i.e. August 31, 1967, the legal fiction
contained in cl. (iv) of r.6(2) would not be brought into
play. That is the inevitable |egal consequence of the
subsequent amendnent made on June 26, 1967.

It would be clear that cl. (iii) of r. 6(2), as anended
on Cctober 10, 1966, gave power to the State Governnent to
pass an order of absorption under s. 112A of the Adhi ni yam
of an officer or servant of the Minicipal Corporations
provisionally absorbed under s. 577(e) if found suitable, on
or before March 31, 1967. If there was a failure on the part
of the State Governnent to pass such an order in respect of
a particular officer or servant by that date, it would,
unl ess there was a provision to the contrary, bring into
play the legal fiction contained therein, and he would, by
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its force, be deened to be finally absorbed in the post held

by him

838

The State Governnent in their return have candidly
stated that due to inadvertence, the subsequent amendnent
effected on March 30, 1967, was made to take effect on Apri
1, 1967, by which date the legal fiction under cl. (iv) had
already taken effect. It, therefore, becane necessary to
correct the serious legal infirmty. It was for that reason
that the subsequent amendnent was made on June 26, 1967 by
which a newcl. (iii) was substituted in place of the
existing cl. (iii) to r.6(2). The anmendrment substituted new
cl. (iii) tor. 6(2) with effect from July 9, 1966 i.e.
fromthe very inception.

It was legitimately within the powers of the State
Governnent to give to the anended rule a retrospective
effect. As a result of the anendment, the original cl. (iii)
was substituted by a newcl. (iii) by which the date for
passing an order of absorption by the State Governnent was
shifted to ~August 31, 1967, which again introduced anot her
legal fiction.— It provided that if  there was a failure on
the part of the State CGovernnment to pass an order of
absorption by August - 31, 1967, the officer or servant
concerned shall be deened to be finally absorbed. This |ega
fiction was brought into force with effect from July 9,
1966.

It is needless for wus to stress-that - both the |ega
fictions, one created by the original cl. (iii) fixing the
fictional date of absorption as March 31, 1967 and the
subsequent |egal fiction providing for the fictional date of
absorption as August 31, 1967, could not co-exist. Wth the
subsequent amendnent effected on June 26, 1967, the earlier
I egal fiction was never brought into play, as by reason of
the anmendnment, the State Governnment had the power to pass
the necessary orders till August 31, 1967. The introduction
of the second fictional date i.e., August 31, 1967, was to
"eclipse" the earlier fictional date of absorption

Per haps no rule of construction is nmore firmy
established than this-that retrospective operation is 'not to
be given to a statute so as to inpair _an existing right or
obligation other than as regards the mtter of procedure,
unl ess that effect cannot be avoi ded wi thout doing violence
to the |l|anguage of the enactrment. |If the enactnent is
expressed in a language which is fairly capable of either
interpretation, it ought to be construed as prospective
only. But where, as here, it is expressly stated that an
enactment shall be retrospective, the courts wll give it
such an operation. It 1is obviously conpetent for. the
| egislature, in its wisdom to nake the provisions of an Act
of Parlianent retrospective.. That is precisely the case
here. In Qinn v. Prairiedale where a subsequent “enact nent
provi ded that the relevant section should be
839
deenmed never to have been contained in the earlier statute,
it was held to be sufficient to rebut the presunption
agai nst retrospectivity.

In State of Punjab v. Mhar Singh and in Inder Sohan
Lal v. Custodian of Evacuee Property Delhi & Os.(3) this
Court had to consider the effect of repeal of an enactnent
followed by re-enactnent in the light of s.6 of the Genera
Cl auses Act, 1897. The line of enquiry, as observed in Mbhar
Singh’s case, would be not whether the new Act expressly
keeps alive old rights and liabilities, but whether it
"mani fests an intention to destroy them . It was held that
s. 6 of the General Causes Act was not entirely ruled out
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when there was a repeal of the enactrment followed by a fresh
| egi slation unless the new legislation nanifested an
intention to the contrary. Such inconpatibility had to be
ascertained from a consideration of all the relevant
provisions of the new |aw and the nere absence of a saving
cl ause was, by itself, not concl usive.

In the present case, however, there can be no doubt
that by the introduction of the new fictional date of
absorption as August 31, 1967, there was a clear intention
to destroy the earlier fictional date of March 31, 1967. It
would clearly be inconpatible, on consi derati on of
subsequent anmendnment, for both the provisions, i.e., the
original cl. (iii) fixing March 31, 1967 and the new cl.
(iii) fixing August 31, 1967 to be the fictional date, to
operate sinmultaneously.  The effect of introduction of the
new fictional date was to annihilate the earlier fictiona
date. The appellants, therefore; did not stand automatically
absorbed by the failure of the State Governnent to pass the
necessary orders by March 31, 1967, as its powers stood
ext ended by the subsequent ~anendnent to August 31, 1967.
Before that date expired, the State Governnment in both these
cases, passed the necessary orders terminating the services
of the appellants as they were not found fit for absorption
under s. 112A (2) of “the Act. The first contention
therefore, fails

That takes us to the second contention, nanely, whether
the inpugned orders are vitiated on account of the failure
of the State CGovernment to afford to the ‘appellants an
opportunity of a hearing.

Wth the establishnent of ~Minicipal Corporations in
five cities in the State, nanely, Kanpur, Agra, Varanasi,
Al | ahabad and Lucknow, w.e.f. February 1, 1960, the
Muni ci pal Boards, |nprovenent Trusts, Devel opnent ' Boards
etc. in these cities, ceased to exist with the
840
repeal, by s.581 of the U P.. Nagar Mahapalika Adhiniyam
1959, of the U .P. Minicipalities Act, 1916, the U P. Town
| mprovenent Act, 1919, the U. P. District Boards Act, 1922,
t he Cawnpore Urban Area Devel opnent Act 1945, the U. P/ Loca
Bodi es (Appointment of Adnministrator) Act 1953, with effect
fromthat date, in relation to these cities. |In _consequence
thereof, the existing posts held by the officers  and
servants of these bodies stood abolished. Consequent upon
the abolition of the posts, all officers and servants of the
erstwhile | ocal bodies lost their right to hold their posts.

The  Adhi ni yam however , provi ded by s.577(e),
notw t hst andi ng anything contained in ss.106 and 107, for
the provisional absorption of these officers and servants in
the Municipal Corporations, till they were finally absorbed
in any Centralised Services created by rules nade /under
s.112A, or their services did not stand deternmined in
accordance with such rules. By s.577(ee) the Admi nistrator
was aut horised to nake tenporary appointnents of officers
and servants against the posts nmentioned in s.106 till
substantive appointnents were not nmde thereto as provided
inthe Adhiniyam and they were to be treated as on
deputation with the Muinicipal Corporations.

This was, not doubt, an ad interimarrangenent unti
the State CGovernment by rules framed under s.112A(1)
provided for the creation of the Centralised Palika
Services, commpn to all the Minicipal Corporations and
Muni ci pal Boards, and nade final absorption of officers and
servants serving on the posts included in such Centralised
Servi ces under s.112A(2). In the very nature of things, the
of ficers and servants provisionally absorbed under s.577(e)
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or tenporarily appointed under s.577(ee) <could not be
automatically absorbed in the newy created Centralised
Services. There had to be a screening of all such officers
and servants with a viewto determine their suitability or
otherwise for final absorption in Centralised Services. It
was particularly necessary to weed out the dead-wood to
bring about an overall i nprovenent in the rmunicipa
administration in these cities.

The very nature of the functions entrusted to the State
Gover nment  under r.e6(2) (iii) of t he u. P. Pal i ka
(Centralised) Services Rules, 1966 for purposes of fina
absorption under s.112A of the Adhiniyam inplies a duty to
act in a quasi-judicial nanner. It cannot be denied that an
of ficer or servant provisionally absorbed under s.577(e) or
tenmporarily appointed under s.577(ee) had the right to be
consi dered for purposes of final absorption. Such officers
or servants, particularly those in permanent enploynent who
had put~ in 20 to 25 years of 'service in the erstwhile
Muni ci pal 'Boards or Devel opnent  Boards were vitally affected
in the matter of final absorption
841

By s.112A of the Act, the Ilegislature created a
machi nery for determining the suitability or otherw se of
such officers or servants for absorption in the newy
created Centralised Services. The entrustnent of this work
to the State CGover nirent under s. 112A, i nposed a
correspondi ng duty or obligation on'the Government to hear
the officers and servants concerned. In viewof this, it is
rightly urged that the inmpugned orders, unless they conform
to the rules of natural justice, were liable to be struck
down as invalid.

It is a fundamental rule of |aw that no decision nust
be taken which will affect the rights of any person w thout
first giving himan opportunity of putting forward his case.
In Local CGovernnent Board v. Arlidge Lord Hal dane, L. C
tried to reconcile the procedure of a Governnent departnent
with the legal standards of natural justice. In /Ridge v.
Baldwin & Ors. Lord Reid stated:

"It is not suggested that he  holds the position of a
judge or that the appellant is —entitled to insist on
the forms wused in ordinary judicial procedure, but he
had "a duty of giving to any person-agai nst whomthe
conplaint is made a fair opportunity to nake any
rel evant statenent which he may desire to bring forward
and a fair opportunity to correct or controvert any
rel evant statenent brought forward to his prejudice."

These decisions rest on the classical formulation of
the "duty to hear" evolved by Lord Loreburn  in Board of
Education v. Rice. The main requirenments of a fair hearing
are two:

(1) a person nust know the case he is to neet, and (2)
he must have an adequate opportunity of meeting that case.

There has, ever since the judgnent of Lord Reid in
Ridge v. Baldwin (supra), been considerable fluctuation of
judicial opinion in England as to the degree of strictness
with which the rules of natural justice should be extended,
and there is growing awareness of the problens created by
the extended application of natural justice, or the duty to
act fairly, which tends to sacrifice the admnistrative
efficiency and despatch, or frustrates the object of the | aw
in question. Since this Court has held Lord Reid' s judgnent
in Rrdge v. Baldwin would be of assistance in deciding
guestions relating to natural justice, there is always "the
duty to act judicially". There is, therefore, the insistence
upon the requirement of a "fair hearing"
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In A K Kraipak v. Union of |India there was a
reiteration of the principles, albeit in a different form
laid down by this Court in Dr. (Mss) Binapani Devi v. State
of Orissa and by the House of Lords in Padfield v. Mnister
of Agriculture, Fisheries & Food that the executive should
not arbitrarily or capriciously act and that the nmyth of

executive discretion is no | onger there. Indeed, in
Krai pak’s case (supra) it was observed
"The dividing I|ine between an adninistrative power and
a quasi-judicial power is quite thin and is being
gradually obliterated.... Under our Constitution the
rule of | aw pervades over the entire field of

adm ni stration. Every organ of the State under our
Constitution is regulated and controlled by the rule of
law. In a welfare State like ours it is inevitable that
the jurisdiction of the administrative bodies is
increasing at arapid rate. The concept of the rule of
law woul d loseits vitality if the instrunentalities of
the State are not charged with the duty of discharging
their _ function in a fair -and just manner. The
requi rement of acting judicially in essence is nothing
but a requirement to act justly and fairly and not
arbitrarily or ~ capriciously. The procedures which are
consi dered inherent in the exercise of a judicial power
are nerely those which facilitate if not ensure a just
and fair decision. In recent years the concept of
qguasi -j udi ci al. power has been -undergoing a radica
change. What was considered as an adm ni strative power
some years back is now being considered as a quasi-
judicial power."

This Court pertinently drew attention to the basic
concept of natural justice vis-a-vis admnistrative and
quasi -judicial enquiries, and stated that any decision
whet her executive, admnistrative or  judicial or quasi-
judicial, is no decision if it cannot be "just", i.e. an
inmpartial and objective assessnent of all the pros /and cons
of a case, after due hearing of the parties concerned.

In the light of these principles, we have to see
whet her the State Governnent acted in breach of the rules of
natural justice in passing the inmpugned orders.

It is, however, strenuously wurged on behalf of the
State Government that on a true construction of the two
circulars in question, while it was incunbent” on the
Di visional Conmittees to give all officers
843
and servants whose services were proposed to be determ ned
on the ground of unsuitability, an opportunity of a persona
hearing, no such duty was cast on the State Governnent. W
are unable to agree with this line of reasoning. The first
circular dated January 11, 1967 was all pervasive, and it
covered all categories of officers and servants either
provisionally absorbed under s.577(e) or temporarily
appoi nted under s.577(ee), irrespective of their salary. The
Government policy was nade quite clear in that circular
whi ch we have quoted earlier.

At this stage, the functions of the Divisiona
Conmittees were to be purely recomendatory in nature. The
Conmittees had to make their selection of officers and
servants suitable for absorption after an interview of al
such officers and servants, and forward their
recomendations to the Government, for finalising action in
the matter of final absorption under s.112A. The subsequent
circular dated January 31, 1967, meking a categorisation of
the officers and servants concerned, into two groups,
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reserving the power of selection for final absorption to the
State Selection Committee in case of all Centralised
Services whose starting salary was Rs. 500/- and nore, and
entrusting the function to the Divisional Comrittees in case
of those whose starting salary was |less than Rs.500/-, was
still subject to the Governnent policy already laid down. It
is, therefore, not right to suggest that the State
CGovernment was absolved of the "duty to hear" the officers
and servants of the erstwhile Minicipal Boards and other
| ocal authorities drawing Rs. 500/- and above

Al  the of ficers and servants of the erstwhile
Muni ci pal Boards and other |ocal authorities provisionally
absorbed under s.577(e) or tenporarily appointed under s.577
(ee) were therefore, entitled to be heard in the nmatter of
their final absorptionunder s.112A read with r.6(2) (iii),
irrespective of their salary.

The requirenents of a fair-hearing are fulfilled in the
case of officers and  servants of the erstwhile Minicipa
Boards and other |local authorities drawing a salary of |ess
than Rs. " 500/- but not in the case of those draw ng Rs.
500/ - or nore.

It is accepted before us that the appellant Ashfagq
Hussain was called for an interview by the Divisiona
Conmittee. The State Governnent in its return has placed
material showing that he had a wuniformly bad record and
there were adverse /entries in his character rolls for
several years. It is not disputed that Ashfag Hussain had
been called for aninterview by the Divisional Comrittee. W
are not inpressed by the subm ssion that the adverse renarks
were not put to himwhen he appeared before the Divisiona
Commttee. It is clear
844
fromthe two circulars of the State Governnent dated January
11, 1967 and February 23, 1967 that in all cases in which
the services of an officer or _servant were to be determ ned
on the ground of his unsuitability, they were to be given an
opportunity of personal interview by the Commttee. The
whol e purpose of the personal interview was that when it was
proposed to declare such an ~official unsuitable for
absorption, the Committee had to afford an opportunity to
appear before it and clear up his position. It is reasonable
to presune that when the appellant, Ashfag Hussain, ~was
called for that purpose, the adverse renmarks in his
character rolls nust have been put to him On an overal
view of the record of service of Ashfaq Hussain, the
Di visional Conmittee was not wong in recommending to the
CGovernment to term nate his services, and the Government was
within its rights in passing the inpugned order of
termnation in regard to him

In the case of the appellant Mhd. Rashid Ahnad, it
however appears from the return filed by the State
CGovernment that no such opportunity was afforded to him
before the State Government passed the inpugned order dated
July 18, 1967 termnating his services. It is evident, no
doubt, from the return filed by the State Governnent that
the service record of the appellant was before the
Government, on the basis whereof it was decided that he was
unsuitable for being finally absorbed and also that the
Secretary for Local Self-CGovernment in his note of July 10,
1967 reconmended that he was not suitable for fina
absorption in the Centralised Services, but it is clear that
the Mnister for Local Self-GCGovernment before passing the
i mpugned order of termination dated July 11, 1967 did not
give to the appellant an opportunity of a hearing. The order
of term nation of his services passed by the State
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Government, therefore, suffers from a serious | ega
infirmty.

It was said, however, on behalf of the State Government
that under s.107(1) of the Adhiniyam no appointnent to a
post carrying an initial salary of not |less than Rs. 500/ -
per mensem could be nmade except after consultation with the
Public Service Conmission, and that the Comm ssion did not
find the appel lant fit for appointnent as Executive
Engi neer, Muini ci pal Corporation, Kanpur. It was al so pointed
out that wunder s. 108 the appellant could not hold the post
beyond the period of one year. It was, therefore, urged that
the State CGovernment was justified in termnating the
services of the appellant as he could not be finally
absorbed in the post of —an Executive Engineer in the
Centralised Services. It was said that the post had to be
advertised for filling up the vacancy as required under s.
107 of the Adhiniyam W are afraid, the contention cannot
be accept ed.
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Under ~s. 112A (1) of the Adhiniyam the State
Government _having by U P. Palika (Centralised) Services
Rul es, 1966, constituted the Centralised Palika Services,
the appel l ant Mhd. Rashid® Ahmad, who was performing the
duties and functions of the post of Executive Engi neer under
s. 577(ee), was,’ entitled to be considered, if found
suitable, for absorption under s.112A(2). Adnmittedly, the
appel l ant was not heard in the matter  of his fina
absorption. It is'also not in dispute that the procedure
laid down in the U P. Palika (Centralised) Services Rules,
1966, was not followed. |If the  appellant was at all found
fit for absorption, it was for the State Government next to
deci de the suitable post on which he could be absorbed. The
net hod of recruitnent provided by r. 20 had to be foll owed.
Evidently, this has not been done.

In view of the fore-going reasons, Civil Appeal No.
1724 of 1969 succeeds and is allowed, while Cvil Appeal No.
1732 of 1971 fails and is dism ssed. There shall be no order
as to costs.
P.B. R

C. A 1724/ 69 all owned.

C. A 1732/ 71 di sm ssed.
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