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ACT:

Constitution of India, Art. 226-Wit of mandanus whet her can
be issued against a company-Hi-gh Court holding petition

under Art. 226 to be msconceived but still granting
declaration to sonme petitioners that action of conpany
against themwas illegal--Conpetence of H gh Court to pass
such order.

HEADNOTE:

The appellant was a conpany registered under the Conpanies
Act, 1913. At the material time 56% of its shares were held
by the Union Covernnment, 32% by the Andhra Pradesh
CGovernment and 12% by private individuals. On July 1, 1961
a settlenment was arrived at between the conpany and the
wor knmen’ s uni on under which the workmen inter alia agreed to
observe industrial truce for a period of three years i.e.
upto July 1, 1964 and not to resort to strikes, stoppage of
"work or go slow tactics. On Decenber 10, 1962 the conpany
and the said union entered into a supplenentary settlenent
under which the conmpany agreed not to retrench or |ay-off
any of the worknen during the said period of truce. The
said two settlenments were arrived at and recorded in the
presence of the Conmi ssioner of Labour under s. 2(p) and s.
18(1) of the Industrial Disputes Act, 1947 and were to be in
force as aforesaid until July 1, 1964. On  December 20,
1963, however, the conpany entered into another agreenent
with the said union. The effect of this agreenent was to
enabl e t he conpany notw thstanding the t wo earlier
settlenents to carry out retrenchment of 92 of the worknen
with effect fromJanuary 1, 1964. Some of the affected
workmen filed a wit petition under Art. 226 of the
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Constitution praying for a wit of nmandanus against the
conpany restraining it fromgiving effect to the said agree-
nent . The Single Judge dismssed the petition on nerits.
In appeal the Division Bench held that the conpany being one
regi stered under the Conpanies Act and not having any
statutory duty or function to performwas not one against
which a wit petition for mandanus or any other wit could
lie. No such petition could also lie agai nst t he
conciliation officer who had signed the agreenent, as on the
facts of the case it was not he who sought to inplenment the
agreement. The Division Bench however held that though the
Wit petition was not maintainable it could-grant a
declaration in favour of three of the petitioners that the
i mpugned agreenent was illegal and void. The conpetency of
the H gh Court to make such a declarati on was chal | enged by
the conpany in appeal before this Court.

HELD : (i) ", The condition precedent to the issue of a
mandanus is that there is in one claimng it a legal right
to the performance of a |egal duty by one against whomit is
sought . An order of mandanmus is, in form a conmand
directed to a person, corporation or an inferior tribuna

requiring him or themto do a particular thing therein
speci fied which appertains to his or their office and is in

the nature of a public duty. It is however not necessary
that the person or authority on whomthe statutory duty is
i nposed need be a public official or an official body. A

mandamus can issue, for instance, to  an -official of a
society to conmpel himto carry out the terms of the statute
under or by which the society

774

is constituted or governed and also to conpanies or
corporations to carry out duties placed on® them by the
statutes authorising their undertakings. A mandamus. would
al so lie against a company constituted by a statute for the
purposes of fulfilling public responsibilities. [778 H 779
d

In the present case the conpany being a non-statutory body
and one incorporated under the Conpanies Act there was
neither a statutory nor a public duty inposed on it by a
statute in respect of which enforcenment could be sought by
neans of a mandanus nor was there in its worknen any
correspondi ng right for enforcenent of any such statutory or
public duty. The H gh Court therefore was right in _holding
that no wit petition for a mandamus or an order in the
nature of mandamus could |ie against the conpany. [779 D E|
Sohan Lal v. Union of India, [1957] S.C R 738, Regina v.
Industrial Court & Ors., [1965] 1 QB. 377, R v. Lew sham
Union, [1897] 1 QB. 498, 501, M. delland v. Northern
Irel and General Health Services Boards, (1957) 1 WL.R 594,
Ri dge V. Bal dwin, [1964] A.C. 40, Short V. Pool e
Corporation, [1926], Ch. 66 at pp. 90 to 91 and “Attorney-
CGeneral V. St. lves RD.C [1961] 1 QB. 366, referred to
(ii)The H gh Court was however in error in granting the
declaration in favour of the three workmen. [781 A]

Once the wit petition was held to be m sconceived on the
ground that it could not |lie against a conpany which was
neither a statutory conmpany nor one having public duties or
responsibilities inposed on it by statute, no relief by way
of a declaration as to the invalidity of an inpugned
agreement between it and its enployees could be granted.
The only course open to the High Court was to disnmiss the
petition and |eave the workmen to the remedi es wunder the
Industrial Disputes Act. [780 F-H

Bidi, Bidi Leaves’ and Tobacco Merchants Association v.
State of Bombay, [1962] Supp. 1 SCR 381 and A B
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Abdul kadir v. State of Kerala, [1962] Supp. 2 S.C R 741,
di stingui shed.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeal No. 612 of 1966.
Appeal by special |eave fromthe judgnent and order dated
April 16, 1965 of the Andhra Pradesh High Court in Wit
Appeal No. 37 of 1964.

S. V. Gupte and R Thi agarajan, for the appellant.

Janardan Sharma, for respondents Nos. 1 and 3.

The Judgrment of the Court was delivered by

Shelat, J. The Praga Tools Corporation (hereinafter referred
to as the Conpany) is a conpany incorporated under the
I ndian Compani es Act, 1913. At the material time however,
the Union Governnment and the Government of Andhra Pradesh
bet ween t hem held 56%and 32% of its shares respectively and
the bal ance of 12% shares were held by private individuals.
Bei ng the | argest sharehol der, the Union Governnent had the
power to -nominate the conpany’ s directors. Even so, being
regi stered under the Conpani es Act and governed by
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the provisions of that Act, the conpany is a separate |ega

entity and cannot he said to be either a Governnent
corporation or an industry run by or under the authority of
the Uni on Governnent .

At the material tinme there were two rival workmen' s unions
in the conpany, the Praga Tool s Enpl oyees Union and the
Praga Tool s Corporation Mazdoor Sabha (hereinafter referred
to as the union and the sabha respectively). On July 1

1961 settlenent was arrived at between the conpany and the
said wunion under which the worknmen inter ~alia agreed to
observe industrial truce for a period of three years and

not to resort to strikes, stoppage of work or go-slow
tactics. On Decenber 10 1962 the conmpany and the said union
entered into a supplenentary settlenment under which the
conpany agreed not to retrench or lay-off any of the worknen
during the said period of truce on an assurance from the
sai d uni on of cooperation and willingness of the workmen to
carry out alternative tasks assigned to themeven if they
were in a slightly lower cadre without |oss of enplunents.
The said two settlements were arrived at and recorded in the
presence of the Conm ssioner of Labour under ss. 2(p) and
18(1) of the Industrial Disputes Act, 1947 and were to be in
force as aforesaid until July 1, 1964. On Decenber 20.
1963, however, the conpany entered into an agreement wth
the said union to which the said sabha was not ‘a party.. The
agreenment recited that there were several disputes between
the conmpany and the union and that sone of them were the
subject-matter of conciliation proceedings and sone were
pending arbitration or adjudication. Cause (1) provided
that the said agreenents dated July 1, 1961 and Decenber 10,
1962 to the extent that they were inconsistent wth this
agreenment woul d stand automatically repeal ed or nodified by
this agreenent. Clause (6) stated that there was an
i mredi ate, unavoi dabl e need for reducing substantially the
overhead expenditure of the conmpany and for effecting
econonry and therefore notw thstanding the agreenent dated
Decenmber’ 10, 1962 "both the parties have prepared a |list of
the categories and persons who would be retrenched after
careful consideration". The said |ist was attached to the
agreenment as annexure VI. Clause (6) also provided that the
agreement dated December 10, 1962 stood nodified so as to
allow the said retrenchnent to take place inmediately in
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accordance with law. The clause further provided that in
or der to mitigate the consequences of t he pr oposed
retrenchnent the conpany bad evol ved a schene of voluntary
retirement with terminal benefits superior to those provided
under the Industrial Tribunals Act, but the schene of
voluntary retirenment would be available to the workmen only
for a period of 10 days fromthe date of the agreenent. It
further provided

776

that the conpany and the said union had agreed that an
attenpt would be nade to rehabilitate the retrenched persons
by helping themto obtain alternative enploynent and the
conpany bad for that purpose contacted public sector and
other industries and in particular the Heavy Engineering
Cor poration, Ranchi for absorption as far as possible of the
retrenched personnel. The effect of this agreement was to
enabl e the conpany, notwi thstanding the t wo earlier
settlenents, to carry out retrenchment of 92 wor kmen
nentioned in annexure VI thereto with effect from January 1,
1964.

Respondent 1 —and 40 ot her worknen thereupon filed a wit
petition under Art. 226-in the Hi gh Court of Andhra Pradesh
challenging the validity of the said agreement inpleading
therein the conpany, the said wunion and the Regiona
Assi stant Conmi ssi oner “as respondents. The petition clainmed
a wit of mandanus or’ an order in the nature of mandamus or
any other order or direction restraining the respondents to
i mpl enent or enforce the said agreement. The wit petition
was in the first instance heard by a | earned Single Judge of
the Hi gh Court before whomthe worknmen raised the  follow ng
contentions : (1) that the said agreenent dated Decenber 20,
1963 was invalid as it was entered into by “the union in
col lusion with the conpany and was in'violation of the said
two earlier settlenments, (2) that there coul d be no
i ndustrial dispute within the meaning of s. 2(k) 'of the
Act as the said two earlier settlenents, not having been
termnated under s. 19(2) were in force, that therefore
there could not be a valid conciliation under S/ 12 and
accordingly the fact of the conciliation officer ‘having
signed the inpugned agreenent gave no binding force to it,
(3) that the retrenchnment of the 92 work-nmen was illegal and
void as it was in breach of s. 25(F) inasnuch as no notice
thereof was given to the appropriate Governnent, and (4)
that the conpany being under the managenent of the Union
Governnment, the appropriate Government in. regard to the
dispute was the Central Governnent and not the State
CGovernment and consequently the inpugned agreenent which was
signed by the conciliation officer appointed byl the State
Government was not valid and no retrenchnent could validly
be effected under the force of such agreenent.

The | earned Single Judge negatived these contentions hol di ng
that the conpany was neither an industry run by or under the
authority of the Union Governnent nor under its rmanagenent
but being a conpany registered under the Conpanies Act the
appropriate Government was the State Government. He also
held that there was no proof of the said wunion having
entered into the inmpugned agreenment in collusion with the
conpany. He further held that the union by its letter dated
April 5, 1963,
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had raised an industrial dispute and had thereby requested
that the question of retrenchnent should be settled between
the parties, that the said dispute with the consent of the
conpany and the union was brought for conciliation before
the conciliation officer and that the inmpugned agreenent,
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having been brought about in the course of the said
conciliation proceedi ngs, was binding on all wor knmen

including the petitioners in the wit petition despite the
fact that they were nmenbers of the sabha and not of the
uni on. In this view the | earned Single Judge held that it
was not necessary for him to decide the prelimnary
obj ection raised by the conpany that no wit petition for a
mandanus could lie against it. He dismssed the wit
petition on merits on the basis of the aforesaid findings
given by him 28 out of the said 41 worknmen who had filed
the wit petition filed a letters patent appeal against the
said judgment. The Division Bench of the H gh Court which
heard the appeal held : (1) that since the dispute relating
to the conmpany’s right to retrenchment was already settled
under s. 18(1) by the said supplementary settlenent of
December 10, 1962, no industrial dispute could be said to
exi st or arise until the said settlement was duly term nated
under /S. 19(2), that therefore there could be no wvalid
conciliation proceedings in respect of the question of
retrenchment and that the inpugned agreenent permtting the
conpany to retrench, though it bore the signature of the
conciliation officer, was not a valid agreenment; (2) that so
long as the earlier settlenents were not terninated they
held the field, and (3) that the said letter dated April 5,
1963 relied on by the l'earned Single Judge as having raised
an industrial dispute regarding retrenchnment did not in fact
contain or raise any such question. The Division Bench held
that the said letter raised only the question of revision of
wage-structure and  other denmands but not the question of
retrenchment. The letter —of ~ July 29, 1963 of the
conciliation office, to the conpany relied on by the conpany
also referred to the denmands contained in the said letter of
April 5, 1963, nanely, the revision of wage-structure, dear-
ness allowance, pronotion and other matters, but not the

guestion of the conpany’ s right of retrenchment. The
Division Bench therefore held that there was nothing on
record to show that retrenchnment ‘was the subject-matter of
any conciliation before the conciliation officer and
therefore any agreenent conferring on the conpany the right
to retrench so long as the said earlier settlements were not
termnated was invalid in spite of the conciliation officer
havi ng given his assent to, and affixed his signature onit.
The | earned Judges however, held that the conpany being one
regi stered under the Conpanies Act and not having any
statutory duty or function to performwas not one against
which a wit petition for a mandanus or any other wit could

lie. No such petition could also lie agai nst t he
conciliation officer as on
778

the facts of the case that officer did not have to inplenent
the inpugned agreenent. The Division Bench, however, held
that though the wit petition was not maintainable it | could
grant a declaration in favour of three worknmen, nanely,
appel lants 6, 16 and 25 before it, that the inpugned
agreement was illegal and void and dismssed the wit
petition subject to the said declaration. The conmpany
chall enges in this appeal by special |leave the validity of
this judgment maki ng such a declaration

Thus the only question which arises in this appeal is
whether in the viewthat it took that the wit petition was
not nai ntai nabl e agai nst the conpany the H gh Court could
still grant the said declaration

In our viewthe H gh Court was correct in holding that the
wit petition filed under Art. 226 claimng against the
conpany mandamus or an order in the nature of mandamus was
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m sconceived and not nmintainable. The wit obviously was
cl ai med agai nst the conpany and not agai nst the conciliation
officer in respect of any public or statutory duty inposed
on him by the Act as it was not he but the conmpany who
sought to inplement the inpugned agreenent. No doubt, Art.
226 provides that every H gh Court shall have power to,
i ssue to any person or authority orders and wits including
wits in the nature of habeas corpus, mandamus etc., or any
of themfor the enforcenment of any of the rights conferred
by Part 11l of the Constitution and for any other purpose.
But it is well understood that a mandamus lies to secure the
performance of a public or statutory duty in the performance
of which the one who applies for it has a sufficient |ega
i nterest. Thus, an application for nmandanus will not lie
for an order of restatenent to an office which is
essentially of a ~private character nor can such an
application be mai ntai ned to secure per f or mance of
obligations owed by a conpany towards its workmen or to
resolve any -private dispute. (see Sohan Lal v. Union of
India) (1) In® Regina v. Industrial Court & Os. (2)
mandanus was refused agai nst the Industrial court though set
up under the Industrial Courts Act, 1919 on the ground that
the reference for arbitration made to it by a mnister was
not one under the Act but a private reference. "This Court
has never exerciseda general power" said Bruce, J., in R
v. Lewisham Union (1)"to enforce the performance of their
statutory duties by publicbodies on the application of
anybody who chooses to apply fora mandanus. It has
always required that the applicant for a mandanus should
have a | egal and a specific right to enforce the performance

of those duties". Therefore, the condition precedent for
the i ssue of mandanus is that there is in one claimng

(1) [1957] S.C.R 738. (2) [1965] 1 QD. 377

(3) [1897] 1 QD. 498, 501
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it alegal right to the perfornmance of a |l egal duty by one
against whom it is sought. An order of nmandanus’/ is, in

form a command directed to a person, corporation or an
inferior tribunal requiring himor themto do a particular
thing therein specified which appertains to-his or their
office and is in the nature of a public duty. It is,
however, not necessary that the person or the authority on
whom the statutory duty is inposed need be a public officia
or an official body. A nandanus can issue, for ins-Lance,
to an official of a society to conpel himto carry out the
terms of the statute under or by which the society is
constituted or governed and also to conpani es or
corporations to <carry out duties placed on ‘them by the
statutes authorising their undertakings. A mandanmus  woul d
al so lie against a conpany constituted by a statute for the
pur poses of fulfilling public responsibilities. (cf.
Hal sbury’s Laws of England, (3rd ed.) Vol. 11, p. 52 and
onwar ds) .

The conpany being a non-statutory body and one incorporated
under the Conpanies Act there was neither a statutory nor. a
public duty inposed on it by a statute in respect of which
enf orcenent coul d be sought by nmeans of a mandanus, nor was
there in its workmen any corresponding legal right for
enf orcenent of any such statutory or public duty. The High
Court, therefore, was right in holding that no wit petition
for a mandamus or an order in the nature of nmandamus could
i e agai nst the conpany.

The grievance of the conpany, however, is that though the
H gh Court held rightly that no such petition was
mai ntai nable, it nevertheless granted a declaration in
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favour of three of the Raid worknen, a declaration which it
could not issue once it held that '"the said wit petition
was mi sconcei ved. The argunent was that such a declaration
if at all, could only issue against public bodies or
conpani es or corporations set up or controlled by statutes
in respect of acts done by themcontrary to or in breach of
the provisions of such statutes. |If a public authority
purports to dism ss an enpl oyee otherw se than in accordance
with mandatory procedural requirenents or on grounds other
than those sanctioned by the statute the courts would have
jurisdiction to declare its act a nullity. Thus, where a
Hospital Services’ Board dismssed a clerk for reasons not
aut hori sed by the relevant conditions of service a
declaration was granted to the applicant by the House of
Lords. (M. Clellandv. Northern Ireland GCeneral Health
Services Boards) (1) Even where the statutory power of
di sm ssal is not made subject to express procedur a
requirenents or limted to prescribed grounds courts have
granted a declaration that it was invalidly exercised if the
aut ho-

(1) [1957] 1 WL.R 594.
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rity has failed to observe rules of natural justice or has
acted capriciously ~or in bad faith or for inpliedly
unaut hori sed purposes. (see Ridge v. Baldwin(1l) and Short v.
Pool e Corporation) /(2). Declarations of ‘invalidity have
often been founded on successful assertions-that a public
duty has not been conplied with. (see Attorney-General v.
St. lves RD.C) (3). It is, therefore, fairly clear that
such a declaration can be issued against a person or an
authority or a corporation where the inpugned act is in
violation of or contrary to a statute under which it is set
up or governed or a public duty or responsibility inmposed on
such person, authority or body by such a statute.

The Hi gh Court, however, relied on two decisions of  this
Court as justifying it to issue the said declaration. The
two decisions are Bidi, Bidi Leaves' and Tobacco Merchants
Association v. The State of Bonbay(4) and A. B. Abdul kadir
v. The State of Kerala ( 5) . But neither of these two
decisions is a parallel case which could be relied on. In
the first case, the declaration was granted not —against a
conpany, as in the present case, but against the State
Government and the declaration was as regards the invalidity
of certain clauses of a notification issued by t he
CGovernment in pursuance of power under s. 5 of the M ninmm
Wages Act, 1948 on the ground that the said clauses were
beyond the purview of that section. In the second case
also, certain rules made under the Cochin Tobacco Act of
1081 (ME.) and the Travancore Tobacco Regul ation of /1087
(ME.) were declared void ab initio. These cases,/ were
therefore not cases where wit petitions were held to be not
mai nt ai nable as having been filed against a conpany and
despite that fact a declaration of invalidity of an inmpugned
agreement having been granted. In our view once the wit
petition was held to be msconceived on the ground that it
could not |ie against a conpany which was neither a
statutory conpany nor one having public duties or
responsibilities inposed on it by a statute, no relief by
way of a declaration as to invalidity of an inpugned
agreement between it and its enployees could be granted.
The High Court in these circunmstances ought to have left the
worknmen to resort to the renmedy available to them under the
Industrial Disputes Act by raising an industrial dispute
thereunder. The only course |left open to the H gh Court was
therefore to dismss it. No such declaration against a
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conpany registered under the Conpanies Act and not set up
under any statute or having any public duties and
responsibilities to performunder such a statute could be
issued in wit proceedings in respect of an agreenent which
was essentially of a private character between it and its
wor kmen.  The

(1) [1964] A.C. 40. (2) [1926] Ch. 66 at pp. go to 91

(3) [1961] 1 Q B. 366. (4) [1962] Supp. 1 S.C R 381
(5)[1962] Supp. 2 S.C.R 741.
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Hi gh Court, therefore, was in error in granting the said
decl ar ati on.

The result is that the appeal nust be allowed and the said

declaration set aside. |In the circunmstances of the case we
make no order as to costs.
G C

Appeal al | owed.
782




