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ACT:

Bi har Buil di ngs (Lease, Rent and Eviction) Control Act,
1947--Sections 2(b), 11 and 12--Extension of period of
| ease--Eviction of /tenant--Civil Court--Wether pr oper
forum

Constitution of India, 1950: Article 142--Court entitled
to pass such decree/nmake any order as is necessary for doing
conplete justice in any case/ matter.

HEADNOTE

The contesting respondents have been in occupation of
the dem sed property under a registered | ease for 20 years,
which was to expire on 31.7.1971. They served a notice on
the appellants on 16.7.1971 claimng the right to” continue
in possession after 31.7.1971 as tenants from nonth to
nont h. The appellants did not accept the respondents’” claim
and filed before the Miunsif a case purporting to be _an
application under section 12 of the Bi har Buildings (Lease,
Rent and Eviction) Control Act, 1947. The respondents con-
tested the application on the ground that as heirs of the
original |essee, they had forned a partnership as a result
of which a new nonth to nonth tenancy had been created. They
further contended that the appellants’ application before
the Minsif under s. 12 was not nuaintainable. |(The Mnsif
accepted the appellants’ case that the | egal representatives
of the original |essee continued as tenants under the /| ease
after the attornment and were liable to eviction after the
expiry of the |ease period. The Judicial Conmi ssioner dis-
m ssed the respondents’ appeal holding that the deed of
| ease was subsisting, the parties were having the relation-
ship of lessors and | essees, and no nmonth to nonth tenancy
had been created. The Judicial Comm ssioner further held
that the appellants would have to nmake another application
under s. 12(3) of the Act for evicting the respondents if
they did not vacate within the tine allowed by court. The
H gh Court, inits revisional jurisdiction, set aside the
decisions of the courts below and held that in the absence
of a nonth's notice under s. 12(1) fromthe tenants, the
application of the appellants under s. 12 was not naintain-
able before the Munsif and the entire proceedi ngs was m s-
concei ved. The High Court pointed out that in the circum
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stances the appropriate renmedy of the appellants was to file
a suit under s. 11 of the Act.
971

Before this Court it was contended on behalf of the
appel l ants that an application under s. 12 of the Act before
the Gvil Court was naintainable, and that both the reme-
dies. i.e., by an application under s. 12 of the Act as al so
by way of a suit were open to a landlord after the expiry of
the period of a fixed termtenancy, and it was for him to
choose which course to follow

On behalf of the respondents it was contended that on
the expiry of such a tenancy the only remedy was to file a
suit, and in any event 's. 12 was wholly inapplicable as,
according to their case in the notice, a fresh tenancy had
come into existence, and as such their notice was not one
under s. 12 of the Act at all.
Al'l owi ng the appeal, this Court

HELD: © (1) The Act-refers to several authorities for
decision /of different issues. As regards the question of
dealing. with the eviction of tenants under s. 11 and exten-
sion of period of |ease under s. 12, the civil court is the
proper forum It is the sane court before which both a suit
under s. 11 and an application under s. 12 are to be filed.
[976C, D

(2) The instant case was tried by the learned Munsif in
the same manner as the trial of an eviction suit. The re-
spondents filed a regul ar appeal before the District Judge,
designated as Judicial Conmi ssioner, and he also went
through the entire controversy thoroughly. The judgment of
the Hi gh Court indicates that the scope in which the argu-
nments by the parties were addressed was the sane as in a
second appeal, and the decision also was accordi ngly. given.
In these circunstances, it is wholly immterial as to wheth-
er the application originally filed by the appellants before
the Minsif was not in the formof a plaint, specially when
the necessary verification was alsothere at the foot of the
petition. The only difference may be as to the amount of
court fee payable by the parties, but that should 'not’' cone
in the way of construing the correct nature of the proceed-
ings. [976G H, 977C D

Madho Bi bi v. Hazari Mal Marwari, AR 1929 Patna 141 and
Hazari Lal v. Ranjiwan Ranthandra, AIR 1929 Patna 472,
referred
tO

(3) The court nust exam ne the substance of the applica-
tion to find out its true nature and should not be guided
solely by the heading given to it by a party. [977G H]
972

Lachhoo v. Munnilal Babu Lal, AIR 1935 All. 183, referred
to.

(4) The principle is well established that the  exercise
of a power will be referable to a jurisdiction which confers
validity wupon it and not to a jurisdiction under which it
will be nugatory, and there is no reason to exclude the
application of this rule to judical proceedings. [977H
978A]

R P. Singh v. The Chief Conm ssioner (Adm.) Mani pur
[1977] 1 SCR 1022 referred to.

(5) If it is assuned that an application under s. 12 of
the Act is not maintainable in the facts and circunstances
of the present case, the proceeding has to be treated as a
suit and the judgment of the learned Munsifas a decree
therein. [978(C

(6) The occasion for filing an application under s.
12(3) <can arise only where the matter is covered by s. 12,
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and as an assunption has to be nade in favour of the re-
spondents that s. 12 has no application, there is no point
in asking the appellants to file such an application. [978FE]

(7) This Court can and should restore the decree of the
trial court even in the absence of an appeal by the appel-
lants before the H gh Court against the order of the Judi-
cial Conmi ssoner declining to pass a formal decree of evic-
tion and directing the appellants to make an application
under s. 12(3) of the Act for that purpose. As nentioned in
Article 142 of the Constitution, this Court nay pass such
decree or make such order as is necessary for doing conplete
justice in any case or matter pending before it, and the
instant case is a nost appropriate one for exercise of such
power. [978D F]

JUDGVENT:

ClVIL APPELLATE JURI SDI CTION:* Civil Appeal No. 9979 of
1983.

From the Judgnent and Order dated 8.12.1982 of the Patna
Hi gh Court in C.R No. 377 of 1980 (R
M P. Jha for the Appellants.

D. P. Mukharjee for the Respondents.
The Judgrment of the Court was delivered by
973

SHARMA, J. The dispute in the present appeal by specia
leave is in regard to certain prem-ses in the town of Ranch
in Bihar which belongs to the appellants and in which a
cinema is running. The contesting respondents have been
occupying the property under a registered lease for a period
of 20 years which expired on 31.7.1971. They served a notice
on the appellants on 16.7.1971 clainming the right to contin-
ue in possession after 31.7.1971 as tenants from nonth to
nonth. The appellants did not accept the claim and filed
bef ore Miunsif, Ranchi a case purporting to be an application
under s. 12 of the Bihar Buildings (Lease, Rent and Evic-
tion) Control Act, 1947 (hereinafter referred to as the
Act). The respondents contested the application-and 'raised
several points in defence which were rejected by the | earned
Munsif. The appellants’ application was allowed and an
appeal therefromfiled by the respondents was di sm ssed by
the Judicial Conm ssioner, Ranchi. The respondents,  then
noved the Patna High Court in its revisional jurisdiction
inter alia, contending that the appellants’ application
under s. 12 of the Act before the Munsif was not nmaintain-
abl e. The plea was accepted by the H gh Court and the deci-
sion of the court bel ow was set aside.

2. According to the appellants’ case the property earli -
er belonged to Ms Ganapathi Properties (Pvt.) Limted, the
predecessor in title of the appellants. The conmpany had
granted the lease in favour of one SSM Ganguli who on his
death was succeeded by his | egal representatives. There was
due attornment of the tenancy and the | essees were liable to
vacate the premises on 31.7. 197 1. Their further case  of
i nducti on of sone of the respondents as sub-tenants has been
di sbelieved and in view of the findings of fact in the case,
it is not necessary to deal with this aspect now

3. Apart from pleading that the application under s. 12
was not maintainable and the allegations contained therein
were incorrect, the respondents also stated that the heirs
of late S.N. Ganguli had fornmed a partnership, as a result
of which a new nonth to nonth tenancy was created, and the
respondents, therefore, were not liable to eviction. The
parties differed on several questions of fact which, in view
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of the findings of the trial court and the appellate court,
are not necessary to be detailed. The parties led ful
evi dence, both oral and docunentary. on the disputed issues
and after an elaborate trial the |earned Munsif accepted the
appel l ants’ case that they are the successors in interest of
the |lessor company, and the | egal representatives of late
S.N. Ganguli the original |essee continued as tenants under
the lease after due attornment and were liable to eviction
after the expiry of the |ease

974

period on 31.7. 1971. The court accordingly directed the
respondents to vacate the prem ses.

4. On appeal by the respondents, the Ilearned Judicia
Conmi ssi oner, Ranchi agreed with the findings of the |earned
Munsi f on nerits and concl uded in paragraph 48 of the.judg-
ment thus:

"Therefore, from the facts stated above it
appears-that the present |andlords and tenants
are the heirs and successors of the origina
| essor and the | essee respectively. That being
so, according totheterns of the deed of
| ease (Ext. 4) 1 have no hesitation in saying
that the deed of lease (Ext. 4) is subsisting
and the parties are having the rel ationship of
| essors ~and |essees and also I|andlords and
tenants respectively. No nonth to nonth tenan-
cy had been created."
He, however, nodified the decision of the trial court in so
far the | earned Munsif had directed that his order would be
executed and the respondents would be evicted from the
prem ses on their failure to vacate within the tine all owed.
The | earned Judicial Conm ssioner confined his decision to
deciding the issues between the parties and granting one
nmonth’s tine to the respondents (appellants before him for
vacating the prem ses and further held that the appellants
woul d have to make anot her application under s. 12(3) of the
Act for evicting the respondents if they did not vacate
within the tine allowed by court.

5. The respondents chall enged the decision in CR No.
377 of 1980 (R) before the Patna H gh Court.~ The | earned
Judge who heard the case held that in absence of -a nonth"s
notice wunder s. 12(1) fromthe tenant, the —application of
the appellants was not naintai nable before the Munsif, and
the entire proceeding was m s-conceived. It was pointed out
that in the circunstances the appropriate renedy of the
appel lants was to file a suit under s. 11 of the Act.

6. Before proceeding further it will be helpful to
exam ne the provisions of the s. 12 which is quoted bel ow

"12. Extension of period |imted by |ease. (1)
If a tenant in possession of any building,
held on a lease for a specified period, in-
tends to extend the period linmted by such
| ease, he may give the landlord at |east one

nonth before the expiry of the period Ilimted
by the lease, a witten notice of

975

his intention to do so; and upon the delivery
of such notice the said tinme shall, subject to

the provision of section 11, be deemed to have
been extended by double the period covered by
the original |ease subject to a nmaxi mum of one
year.

(2) Where the landlord to whom noti ce
has been given under sub-section (1) w shes to
object to the extension demanded by the tenant
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on one or nore of the grounds nentioned in
sub-section (1) of section 11 or on the ground
that the landlord has any other good and
sufficient cause for terminating the |l ease on
the expiry of period |imted thereby, he nay,
within fifty days of the delivery of such
notice, appeal to the court in that behalf and
the Court after hearing the parties may term -
nate the |ease or extend the same for such
period as it deems proper in the circum
st ances.

Provided that the tenant shall not in
any case be allowed to remain in possession of
the building beyond the period pernmnissible
under sub-section (1).

(3) If the tenant fails to vacate the
buil ding on the termnation of the | ease or as
the case may be, 'on the expiry of the period
fixed by the Court under sub-section (2), the
Court shall, on an application by the |and-
I'ord, pass an order for ejectnent, which shal
be executed as a decree and may further order
that the tenant shall pay to the [andlord such
amount’ as- may be determined by it as daily
conpensation. "

7. 1t has been contended on behal f of - the appellants
that an application under s. 12 of the Act before the civi
court was mmintainable and the High Court was in error in
hol ding otherw se. The argunent i s that both the renedies,
i.e., by an application under s. 12 of the Act as also by
way of a suit are open to a landlord after the expiry of the
period of a fixed termtenancy, and it is for himto choose
which course to follow. M. Kameshwar Prasad, the  |earned
counsel appearing on behalf of the respondents urged that on
the expiry of such a tenancy the only remedy is to file a
suit and in any event s. 12 i's wholly inapplicable 'in the
facts of the case as the respondents, by their notice, did
not seek an extension of the termof tenancy. He asserted
that according to their case in the notice a fresh tenancy
had cone into

976
exi stence. The notice, therefore, was not one under s. 12 of
the Act at all. W do not consider it necessary to ~decide

the question as to whether a landlord after the expiry  of
the period of a fixed termlease is entitled to nove the
Court by an application under s. 12 of the Act because even
on assumng the argument of the respondents to be correct
t he appel | ants shoul d succeed. In view of the circunstances
of the present case as discussed below, the  proceeding
arising out of the appellant’s application before the
| earned Munsiff should be treated as a suit and hi s-decision
as a decree.

8. It has to be kept in mnd that it is the same court
before which both a suit under s. 11 and an application
under s. 12 are to be filed. The Bihar Buildings (Lease,
Rent and Eviction) Control Act refers to several authorities
for decision of different issues, one of them being Control -
ler as defined in s. 2(b) of the Act, and another ’'Court as
the court of general jurisdiction under the Code of Givi
Procedure, 1908 as defined in s. 2(bb). So far the determ -
nation and redetermination of fair rent, or issuing appro-
priate directions relating to anenities in the prem ses and
several other nmatters are concerned, the power is vested in
the Controller. But as regards the question of dealing wth
the eviction of tenants under s. 11 and extension of period
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of lease under s. 12, the civil court is the proper forum
In the present case it is the Civil Court, Ranchi which is
the appropriate court either for filing a suit for eviction
under s. 11 or meking an application under s. 12. There s,
thus, no difficulty so far the jurisdiction of the court is
concerned. The question is whether the petition which was
filed by the appellants as an application under s. 12 should
be treated as a plaint and the inpugned proceeding as the
one in a suit followed by an appeal and a second appeal

9. Wth the assistance of |earned counsel for the par-
ties we have gone through the relevant papers in the case
and are satisfied that both the parties dealt wth every
aspect of the case fromtheir respective angles el aborately,
and led their full evidence--both oral and docunentary--and
the case was tried by the |l earned Munsif in the sane manner
as the trial of an eviction suit. The decision of the
learned Munsif s also a detailed one considering every
rel evant question in the case. The respondents filed a
regul ar appeal fromthe decision before the District Judge,
Ranchi,  'desi gnated as Judicial Conm ssioner, and he also
went into the entire controversy thoroughly. The respondents
lost the case once nmore and noved the Hgh Court but in
civil revision application instead of second appeal, presum
ably because the Judicial Comm ssioner after deciding the
di sputed issues in/favour of the present appellants instead
of confirmng the decree of
977
the Minsif directed themto file a fresh application under
s. 12(3) for a fornmal decree of ‘eviction. The judgment of
the Hi gh Court indicates that the scope in which the argu-
nments by the parties were addressed was the sane as in a
second appeal, and the decision also was accordi ngly. given.
The findings on the disputed issues of fact between the
parties were concurrently recorded against the tenants by
the first two courts and it was not open to the Hi gh 'Court
to reverse them wunder s. 100, C.P.C. W have also gone
through the judgnents of the first two courts on thi's aspect
and considered the criticism of M. Kameshwar Prasad,
| earned counsel for the respondents appearing before us, and
we do not find any error therein. In these circunstances, it
is wholly immuaterial as to whether the application original-
ly filed by the appellants before the Minsif was not in-the
form of a plaint specially when the necessary verification
was al so there at the foot of the petition. The only differ-
ence may be as to the anounts of court fees payable by the
appellants in the first court and by the respondents before
the Judicial Comm ssioner and the H gh Court,  but that
should not conme in the way in construing the correct nature
of the proceeding. A simlar approach was adopted in severa
cases deci ded by sonme High Courts and we would like to refer
to three decisions in this regard.

10. In Madho Bibi v. Hazari Mal Marwari, AIR 1929 @ Patna
141, a suit was dism ssed as agai nst one of the defendants
who in the proceeding of execution of the decree filed an
objection to an attachment order under Order XXI, Rule 58,
C.P.C. which was recorded under that Rule only. The court
proceeded under that Rule and after naking inquiries reject-
ed the claim Wen a revision application was filed before
the Hgh Court, it was held that the objection petition,
though wongly preferred under Order XXI, Rule 58, nust be
treated as one under s. 47, and the order passed by the
court would have the effect of a final order under s. 47
whi ch woul d be appeal abl e as a decree and agai nst which no
revision would lie. In another decision by the same Court in
Hazari Lal v. Ranjiwan Ranthandra and others, Al R 1929 Patna




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 7 of 7

472, the Division Bench held that a defendant agai nst whom a
suit is dismssed is nevertheless party to the suit, and an
objection petition though described by him as one Under
Oder XXI, Rule 58, CP.C, is such as would fall under s. 47
and so the decision on it is appealable and a regular suit
is barred. In Lachhoo v. Minnilal Babu Lal, AR 1935 All aha-
bad 183, it was observed that in considering whether an
application is under s. 47 or not, the court nmnust exam ne
the substance of the application to find out its true nature
and should not be guided solely by the heading given to it
by a party. The principle is well established that the

exercise of a power will be referable to a

978

jurisdiction which confers validity upon it and not to a
jurisdiction under which it will be nugatory, and there is

no reason to exclude the application of this rule to judi-
cial proceedings. I'n a case dealing with conpul sory retire-
ment this Court in MR Singh v. The Chief’ Conmi ssioner
(Adm.) Mani pur and others, [1977] 1 SCR 1022, observed that
"if power. can be traced to avalid power, the fact that the
power is purported to have been exerci sed under a non-exist-
i ng power does not invalidate the exercise of the power".

11. If it is assumed that an application under s. 12 of
the Act is not maintainable in the facts and circunstances
of the present case, in our opinion, the proceeding has to
be treated as a suit jand the judgnent of the | earned Minsif
as a decree therein. A further question may arise as to the
effect of the Judicial Comm ssioner, Ranchi declining to
pass a formal decree of eviction and directing the appel-
lants to nake an application under s. 12(3) of the Act for
that purpose. Can this Court restore the decree of the tria
court in absence of an appeal by the appellants before the
H gh Court? We think that we can and we shoul d. The question
does not affect the substantive right of the parties as the
controversy was concluded by the first appellate court in
favour of the appellants. \What was left was only procedura
in nature and inconsistent with our decision to treat the
proceedings as a suit. The occasion for filing an’ applica-
tion wunder s. 12(3) can arise only where the nmatter is
covered by s. 12, and as we have made an -assunption in
favour of the respondents that s. 12 has no application to
the present case, there is no point in asking the appellants
to file such an application. As nentioned in Art. 142 of the
Constitution of India, this Court may pass such decree or
nmake such order as is necessary for doing conplete justice
in any cause or matter pending before it, and the present
case 1is a nost appropriate one for exercise of such power.
Accordingly, we set aside the judgnent of the H gh Court and
restore the decree passed by the Minsif, Ranchi. The re-
spondents are directed to restore peaceful possession of the
prem ses in question to the appellants within one nmonth from
today, failing which the appellants shall be entitled to
execute the decree in accordance with law. The appeal is
allowed, but the parties are directed to bear their —own
costs throughout.

R S. S Appeal all owed.
979




