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ACT:

Central Excises and Salt Act, 1944 (1 of 1944)-Ad s. 4
prior to and new s. ‘4 after amendment by the Central Excises
and Salt (Anendnent) Act, 1973 (22 of 1973)-Interpretation
of - Section validly enacted-Schenme and object of old s. 4 and
new s. 4 are sane. Mde of determ ning value of an article

for exci se | evy- Val ue- Whet her can be confined to
manuf acturing cost ‘and manufacturing profit —only-Wether
post manufacturing expenses like freight,  insurance and

packing etc. can be included in the value of article.

Central Excises and Salt Act, 1944-S. 4 (4) (c)-
Definition of "related person"-Scope of.  Definition not
undul y wi de-Does not suffer from-constitutional infirmty.
Wrds "a relative and a distributor of the Assessee” do not
refer to any distributor but only to a distributor who is a
relative of the assessee within the neani ng of the Conpanies
Act, 1956.

Central Excises and Salt Act, 1944-S. 4 (4) (d)-
"Value’ -Definition of-Scope of. Packing-Prinmary, secondary
and special secondary-Cost of special secondary packing to
be excluded from val ue.

Constitution of |India Art.246, Schedule 7, List 1
Entry 84-Concept of duty of excise-Wat is.

HEADNOTE:

Sub-sec. (1) of sec. 3 of the Central Excises and Salt
Act, 1944 provided that duties of excise shall be |evied and
coll ected on all excisable goods, other than salt which were
produced or nmanufactured in India at the rates set-forth in
the First Schedule. Sub-sec. (2) of sec. 3 enmpowered the
Central CGovernment to fix, for the purpose of |evying the
duties, tariff wvalues of the articles enunerated in the
First Schedul e as chargeable with duty ad valorem Section 4
of the Act provided that the value of an article for the
purposes of duty shall be (a) the whol esale cash price for
which an article of the like kind and quality was sold or
was capabl e of being sold at the time renpval of the article
chargeable with duty fromthe factory or any other preni ses
of manufacture or production for delivery at the place of
manuf acture or production or (b) where such price was not
ascertainable, the price at which an article of the like
kind and quality was sold or was capable of being sold at
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the time of the renoval of the article chargeable with duty
fromsuch factory or other prenmises for delivery at the
pl ace of manufacture or production. Wth the increase in the
ad valoremlevies in the Central Excise Tariff the operation
of sec. 4 presented certain practical difficulties; some of
which were promnently brought out in the judgnent of this
court in A K Roy and Anr. v. Voltas Ltd, [1973] 2 S.C R
1089. In that case, the Court inter alia said that

348

the real value of an article for the purposes of the excise
levy would include only the manufacturing cost plus
manuf acturing profits. In order to overcone vari ous
difficulties, the original sec. 4 of the Act was substituted
by a new sec. 4 by Act 22 of 1973. The new sec. 4 provided
that the value of an article for the purposes of duty shall
subject to the other  provisions of this section, be deemed
to be the normal price thereof that is to say, the price at
whi ch such goods were ordinarily sold by the assessee to a
buyer in /'the course of wholesale trade for delivery at the
time and place of renoval, where the buyer was not a rel ated
person and the price was the sole consideration for the sale
and where the nornal price of such goods was not
ascertainable for the reason that such goods were not sold
or for any ot her reason, the near est ascertainable
equi val ent thereof / determined in such 'nanner as nmay be
prescribed. Causes /(c) and (d) of sub-sec. (4) of sec. 4
defined "rel ated person" and "val ue" respectively.

The Central issue which arose between the Revenue and
the assessees in these appeal s was whether the value of an
article for the purposes of the excise levy nust be
determ ned by reference exclusively to the nmanufacturing
cost and the manufacturing profit of the manufacturer as
contended by the assessees or should be represented by the
entire wholesale price charged by the ~manufacturer | which
consisted of not nerely his  pmanufacturing cost and his
manuf act uri ng profit but ‘included "post manufacturing
expenses" and "post manufacturing profit" arising between
the conpletion of the manufacturing process and the point of
sale by the manufacturer. The other points of dispute were
principally in respect of the connotation of the expression
"related person’ in the news.4 as well as the nature of the
deductions which could be claimed by the assessee as post
manuf act uri ng expenses and post manufacturing profit from
the price for the purpose of determ ning the "val ue".

HELD: The question whether the value of an-article for
the purpose of the excise levy nust be confined to the
manuf acturing cost and the manufacturing profit-in respect
of the article has to be answered in the negative. Wile the
| evy of excise duty is on the manufacture or production of
goods, the stage of collection need not in point of tine
synchronize with the conpletion of the manufacturing
process. Wiile the levy in this country has the status of a
constitutional concept, the point of collection is located
where the statute declares it will be. [384 H 364 F-G

The Central Provinces and Berar Sales of Mtor Spirit
and Lubricants Taxation Act, 1938, [1938-39] F.C.R 18; The
Province of Madras v. Messers Boddu Paidanna and Sons,
[1942] F.CR 90, 101; overnor-Ceneral in Council wv.
Provi nce of Madras, [1945] F.C.R 179; R C Jall v. Union of
India, [1962] Suppl. 3 SSCR 436; In Re. The Bill To Amrend
s. 20 of the Sea Custonms Act, 1878, and s. 3 of the Centra
Excises And Salt Act, 1944, [1964] 3 S.C.R 787; Union of
India v. Delhi Coth & General MIls, [1963] Suppl. 1 S.CR
586; MS C@uruswanmy & Co. Etc. v. State of Msore &
Os.,[1967] 1 S.CR 548; and South Bihar Sugar MIls Ltd.
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etc. v. Union of India & Os.,[1968] 3 S.C R referred to.

The levy of a tax is defined by its nature, while the
neasure of the tax nmay be assessed by its own standard. It
is true that the standard adopted as the
349
nmeasure of the levy may indicate the nature of the tax but
it does not necessarily determine it. Wen enacting a
neasure to serve as a standard for assessing the levy the
| egi sl ature need not contour it along |ines which spell out
the character of the levy itself. A broader based standard
of reference my be adopted for the purpose of deternining
the measure of the levy. Any standard which maintains a
nexus with the essential « character of the Ilevy can be
regarded as a valid basis for assessing the neasure of the
levy. The original s. "4 and the new s. 4 of the Centra
Exci ses and Salt Act satisfy this test. [366 C, 367 D F]

Rall a Ramv. The Provi nce of East Punjab, [1948] F.C. R
207; Atma Ram Budhia v. State, of Bihar, A l.R 1952 Patna
359; M's /Sainik Mtors, Jodhpur and Os. v. The State of
Raj ast han, [1962] 1 S.C. R 517; D.C Gouse and Co. etc. V.
The State of Kerala & Anr. etc., [1980] 1 S.CR 804
Searvai’'s Constitutional~ Lawof India, Second Edition. Vol.
2 at page 1258; Re. A Reference under the Government of
Ireland Act, 1920 and Sec. 3 of the Finance Act (Northern
Ireland), 1934, L./R 1936 A C. 352; R R Engineering Co. v.
aila Parished, Bareilly & Anr., [1980] 3 S.C.R 1; and The
H ngi r- Rampur Coal | Co., Ltd. and O's. v. The State of Oissa
and Ors., [1961} 2 S.C.R 537 referred to.

It was open to ‘the legislature to specify the neasure
for assessing the |levy. The | egislature has done so. In both
the old s. 4 and the news. 4 the price charged by the
manuf acturer on a sale by himrepresents the neasure. Price
and sale are related concepts, and price has a ‘definite
connotation. The "value" of the excisable article has to be
conputed with reference to the price charged by the
manuf acturer, the conputation being made in accordance with
the terms of s. 4. [368 D E]

On a true construction of its provisions in the context
of the statutory scheme the old s. (4) (a)  should be
consi dered as applicable to the circunstances of the
particul ar assessee hi nrsel f and not of manufacturers
general ly.[381 C D

Pursuant to the old s. 4 (a) the value of an excisable
article for the purpose of the excise |evy shoul d be taken
to be the price at which the excisable article is sold by
the assessee to a buyer at arnis length in the course of
whol esal e trade at the tinme and place of renoval. Were,
however, the excisable article is not sold by the assessee
in wholesale trade but, for exanple, is consumed by the
assessee in his own industry the case is one where under the
old s. 4 (a) the value nust be deternmined as the price at
whi ch the excisable article or an article of the like kind
and quality is capable of being sold in whol esal e trade at
the time and pl ace of renoval. [376 F-H

Wiere the excisable article or an article of the like
kind and quality is not sold in wholesale trade at the place
of removal, that is, at the factory gate, but is sold in the
whol esal e trade at a place out side the factory gate, the
val ue should be determined as the price at which the
excisable article is sold in the wholesale trade at such
pl ace, after deducting therefromthe cost of transportation
of the excisable article fromthe factory gate to such
pl ace. [376 H, 77 A-B]

350
VWere the wholesale price of the excisable article or
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an article of the like kind and quality is not
ascertainable, then pursuant to the old s. 4 (b) the val ue
of the excisable article shall be the price at which the
excisable article or an article of the Ilike kind and quality
is sold or is capable of being sold by the assessee at the
time and place of renoval or if the excisable article is not
sold or is not capable of being sold at such place, then the
price at which it is sold or is capable of being sold by the
assessee at any other place nearest thereto. [377 B-(

In every case the fundanental criterion for conputing
the value of an excisable article is the price at which the
excisable article or an article of the Ilike kind and quality
is sold or is capable of being sold by the nmanufacturer and
it is not the bare manufacturing cost and nanufacturing
profit which constitutes the basis for determning such
val ue. [377 D

Vacuum G | Company v. Secretary of State for India in
Council " L.R  5971.A ~ 258, Ford Mdttor Conpany of India Ltd.
v. Secretary of State for India in Council, L.R 65 I1.A 32;
and Atic " Industries Ltd. v. H H_Dave, Asst Collector of
Central Excise and Os.,[1975] 3 S.C.R 563, referred to.

The basic scheme for determination of the price in the
news. 4 is characterised by the same dichotony as that
observable in the old s. 4. 1t was not the intention of
Parlianment, when enacting the news. 4 to create a schene
materially different fromthat enbodied in the superseded s.
4. The object and purpose remai ned the sanme, and so did the
central principle at the heart of the schene. The new schene
was merel y-nore conprehensive and the | anguage enpl oyed nore
precise and definite. As in the old s. 4, the terns in which
the value was defined remained the price charged by the
assessee in the course of wholesale trade for delivery at
the time and place of renmoval. [377 H 378 A-B]

It is not possible to conceive of the price under the
news. 4 (1) (a) being confined to the manufacturing cost
and the manufacturing profit. Mreover, it is reasonable to
suppose that the central principle for the determni nation of
the value of the excisable article should be the /5 sane,
whet her the case falls wunder cl. (a) or cl. (b) of the old
s. 4 or under the new s. 4 (1). Wen regard is had to the
provision of «c¢l. (b) in each case, it 1is not possible to
[imt the price to its comnmponents representing  the
manuf acturing cost and manufacturing profit. [379 E-G

The contention that the provisions regarding related
persons are wholly unnecessary because ~to counter act
evasion of tax any artificially arranged price between the
manuf acturer and his whol esal e buyer can be rejected in any
case under s. 4 is not acceptable. The news. 4 (1) contains
i nherently within it the power to determ ne the true val ue
of the excisable article, after taking into account any
concession shown to a special or favoured buyer because of

extra-commercial consideration, in order that the price be
ascertained only on the basis that it is a transaction at
arms |ength. That requirenent is enphasised by the

provision in the news. 4 (1) (a) that the price should be
the sole consideration for the sale. In every such case, it
will

351

be for the Revenue to determine on the evidence before it
whet her the transaction is one where extra-conmercia
consi derations have entered and, if so, what should be the
price to be taken as the value of the excisable article for
the purpose of excise duty. Nonetheless it was open to
Parliament to i ncorporate provisions in the section
declaring that certain specified categories of transactions
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fall within the tainted class, in which case an irrebuttable
presunption will arise that transactions bel onging to those
categories are transactions which cannot be dealt w th under
the usual meani ng of the expression "normal price" set forth
inthe news. 4 (1) (a). They are cases where it will not be
necessary for the Revenue to exanmine the entire ganmut of
evidence in order to determ ne whether the transaction is
one pronpted by extra-comrercial considerations. It will be
open to the Revenue, on being satisfied that the third
provision to the new s. 4 (1) (a) read with the definition
of "related person” ins. 4 (4) (c) is attracted, to proceed
to determ ne the "value" in accordance with the ternms of the
third proviso. [385 F-H 386 A-D

The argunment that the assessnent on the nanufacturer by
reference to the sale price charged by his distributor is
"whol ly incompatible withthe nature of excise" has no
force. It is a well knowmn |egislative practice to enact
provisions in certainlimted cases where an assessee nmay be
taxed in ‘respect of the inconme or property truly bel onging
to another. They are cases where the Legislature intervenes
to prevent the circunvention of the tax obligation by tax
payers seeking to avoid or  reduce their tax liability
through nodes resulting in the income or property arising to
another. The provisionsof the law may be so enacted that
the actual exi stence of such notive may be wholly
imuaterial, even if what has been done by the assessee nay
proceed from wholly bona fide intention. Wth the aid of a
legal fiction, the Legislature fastens the Iiability on the
assessee. When the Legislature enploys such 'a device, and
the liability is attached wthout qualification, it is
reasonable to infer that an-irrebuttable presunption has
been created by law. Such provisions ~have been held to be
within the 1legislative conpetence of the Legislature and as
falling within its power of taxation. [386 D H

Bal aji v. Incone-Tax Officer, ~Special Investigation
Crcle, [1962] 2 S.C.R 938; Navnitlal C. Javeri v. K K Sen
Appel | ate Assistant Commissioner (of Incone tax. 'D Range,
[1965] 1 S.C.R 909; Bonbay and Punjab Distilling I'ndustries
Ltd. v. Conm ssioner of |ncome-Tax, Punjab, [1965] 3'S.C. R
1, referred to

The argument that the definition of the -expression
"related person" is so arbitrary that it includes within it
a distributor of the assessee is also wthout rmuch force:
The provision in the definition of "related person” rel ating
to a distributor can be legitinately read down and its
validity upheld. The definition of related person should be
so read that the words "a relative and a distributor of the
assessee" should be understood to nean a distributor who is
arelative of the assessee. The Explanation to's. 4 (4) (c)
provi des that the expression "relative" has the sanme neaning
as in the Conpanies Act, 1956. The definition of "related
person ', as being "a person who is so associated with the
assessee that they have interest, directly or indirectly, in
the busi ness of each other and includes a hol di ng conpany, a
subsidiary conmpany ..," shows a sufficiently restricted
basis for enploying the Il egal fiction. Here again
352
regard nust be had to the Explanation which provides that
the expression "holding conpany and subsidiary" have the
same nmeanings as in the Companies Act, 1956. It is well
settled that in a suitable case the court can I|ift the
corporate veil where the conpani es share the relationship of
a holding conmpany and a subsidiary conpany and al so to pay
regard to the economic realities behind the |egal facade,
[387 B-H, 388 A
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Tata Engi neering and Loconmpotive Co. Ltd. v. State of
Bi har and Gthers. [1964] 6 S.C.R 885; Juggi Lal Kaml apat v.
Conmi ssioner of Incone-Tax, UP. [1969] 1 S.C R 988,
referred to.

The true position under the Central Excises and Salt

Act 1944 as anended by Act XXIl of 1973 is as follows:

(i) The price at which the excisable goods are
ordinarily sold by the assessee to a buyer in the
course of wholesale trade for delivery at the tine
and place of renmoval as defined in subsection (4)
(b) of section 4 is the basis for determ nation of
exci sabl e value provided, of course, the buyer is
not a related person within the neaning of sub-
section (4) (c) of section 4 and the price is the
sol e consideration  for the sale. The proposition
is subject “to the terns of the three provisos to
sub-section (1) (a) of section 4. [388 D F]

(ii) Wiere the price of excisable goods in the course
of wholesale trade for delivery at the tinme and
pl'ace of renoval cannot be ascertained for the
reason that such goods are not sold or for any
ot her reason, the nearest ascertainabl e equival ent
thereof determ ned in the manner prescribed by the
Central Excise (Valuation) Rules, 1975 should be
taken as/ representing the excisable value of the
goods; [388 G H

(iii)Where whol esale price of _any excisable goods for
delivery at the place of rempval is not known and
the value thereof is determned with reference to
the whol esale price for delivery at a place other
than the place of renoval , t he cost of
transportation from the place of renoval to the
pl ace of delivery should be excluded from such
price; [389 A-B]

(iv) O course, these principles cannot apply where the
tariff value has been fixed in respect  of any
exci sabl e goods under sub-section (2) of section
3; [389 C

(v) On a proper interpretation of the definition of
"rel ated person’ in sub-section (4) (c) of section
4 the words "a relative and a distributor of the
assessee” do not refer to any distributor but they
are limted only to a distributor who is a
relative of the

353
assessee within the meaning of the Conpanies Act,
1956. So read, the definition of 'related person’
is not wunduly wide and does not suffer from any
constitutional infirmty. It is within the
| egi sl ative conpetence of Parliament. It is only
when an assessee so arranges that the‘ goods are
generally not sold by him in the course of
whol esale trade except to or through such a
rel ated person that the price at which the goods
are ordinarily sold by the related person in-the
course of wholesale trade at the time of renoval
to dealers (not being related persons) or where
such goods are not sold to such dealers, to
dealers (being related persons) who sell such
goods in retail is liable to be taken as the
exci sabl e value of the goods under proviso (iii)
to sub-section (1) (a) of section 4. [389 D F]
For the purpose of determining the "value", broadly
speaking both old s. 4 (a) and the news. 4 (1) (a) speak of
the price for sale in the course of whol esale trade of an
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article for delivery at the time and place of renoval,
nanely, the factory gate. Were the price contenpl ated under
the old s. 4 (a) or wunder new s. 4 (1) (a) is not
ascertainable, the price is determned under the old s. 4
(b) or the news. 4 (1) (b). Now, the price of an article is
related to its value (using this termin a general sense),
and into that val ue have poured several conponents,
i ncludi ng those which have enriched its value and given to
the article its marketability in the trade. Therefore, the
expenses incurred on account of the several factors which
have contributed to its value upto the date of sale, which
apparently would be the date of delivery, are liable to be
i ncl uded. Consequently, where the sale is effected at the
factory gate, expenses incurred by the assessee upto the
date of delivery on account of storage charges, outward
handl i ng charges, interest on.inventories (stocks carried by
the nmanufacturer after clearance), charges for other
services after delivery to the buyer, nanmely after-sales
service and marketing and selling organisation expenses
i ncl udi ng._adverti senent expenses  marketing and selling
or gani sation expenses and after-sales service pronote the
marketability of the article and enter into its value in the
trade. Where the sale in the course of wholesale trade is
effected by the assessee through its sales organisation at a
pl ace or places outside the factory gate, the expenses
incurred by the assessee upto the date of delivery under the
af oresai d heads cannot, on the sane  grounds, be deducted.
[391 CH

The assessee will be entitled to a deduction on account
of the cost of transportation of the exciseable article from
the factory gate to the place or places where it is sold.
The cost of transportation wll include the cost of
i nsurance on the freight for transportation of the goods
fromthe factory gate to the place or places of delivery.
[391 H 392 A

VWere freight is averaged and the averaged freight is
included in the wholesale cash price so that the whol esal e
cash price at any place or places outside the factory gate
is the same as the whol esal e cash price at the factory gate,
the averaged freight included in such wholesale cash price
has to be deducted in order to arrive at the real whol esale
cash price at the factory gate and no excise duty can be
charged on it. [392 A-B]
354

The new s. 4 (4) (d) (i) has made express provision for
including the cost of packing in the determnation of
"value" for the purpose of excise duty. The packing, of
which the cost is included, is the packing in which the
goods are wapped, contained or wound when the goods are
delivered at the tine of renoval. The <cost of prinmary
packing, that is to say, the packing in which the article is
contained and in which it is nade marketable for the
ordi nary consumer, nust be regarded as falling within s. 4
(4) (d) (i). There 1is secondary packing which consists of
| arger cartons in which a standard nunber of primary cartons
(in the sense nentioned earlier) are packed. The |Ilarge

cartons nay be packed into even larger cartons for
facilitating the weasier transport of the goods by the
whol esal e dealer. 1s all the packing, no matter to what

degree, in which the whol esal e deal er takes delivery of the
goods to be considered for including the cost thereof in the
"value" ? O does the law require a line to be drawn
sonewhere ? One nust renenber that while packing is
necessary to nmake the excisable article, narketable, the
statutory provision calls for strict construction because
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the levy is sought to be extended beyond the manufactured
article itself. |If seens to us that the degree of secondary

packi ng which is necessary for putting the excisable article
inthe conditionin whichit is generally sold in the
whol esal e market at the factory gate is the degree of
packi ng whose cost can be included in the "value" of the
article for the purpose of the excise levy. To that extent,
the cost of secondary packing cannot be deducted fromthe
whol esal e cash price of the excisable article at the factory
gate. [392 C, 392 GH 393 A-E]

If any special secondary packing is provided by the
assessee at the instance of a whol e-sal e buyer which is not
generally provided as a nornmal feature of the wholesale
trade, the cost of such packing shall be deducted fromthe
whol esal e cash price. [393 F]

JUDGVENT:

Cl VI'L APPELLATE JURI SDICTION: "Civil Appeal No. 2269 of
1980 etc.

Fromthe Judgnent and order dated 30.7.80 of the High
Court of Bombay in Appeal No. 252/1980 etc.

K. Parasaran ~Sol. ~Genl., NC Talukdar, Dr. Y.S
Chitale, K K Venugopal, Suraj Udai Singh, Dalveer Bhandari,
C.V. Subba Rao, R N Poddar, MS. Ganesh, Ravi Naghnmave, T.
Shrini vasamoorthi, K'S. John, Vithalbhai B. Patel, RP.
Kapur, Bhaskar Gupta, R K Chaudhary, A T. Patra and Parveen
Kumar for the Appellants Petitioners.

N. A. Pal khivala,  J.C Bhatt, Soli J. ~Sorabjee, Ashok
Desai, D.B. Engineer, B.H Antia, Ravinder Narain, OC
Mat hur. Talat Ansari, Ms. A K Verma, Ashok Sagar, M ss
Rai nu Walia, Sukumaran, D.N. M shra and A-N. Haskar for the
Respondent s.

355

The Judgrment of the Court was delivered by

PATHAK. J: On May 9, 1983 ‘we nmmde an order setting
forth the legal position in respect of various aspects of
the levy of excise duty under the Central Excises and Salt
Act, 1944, both before its anendnment by the Central Excises
and Salt (Anendment) Act. 1973 (Act XXI|I of 1973) and after
such anmendnent. We record now the reasons for that order

At the outset, we nay state that it is not possible in
this judgment to deal with the nunerous individual appeals,
wit petitions, special |eave petitions ~and transferred
cases before us on the particular facts of each, and we
propose to consider the points arising therein from a
general perspective.

The Central Excises and Salt Act, 1944 relates to
central duties of excise and to salt. Sub-s. (1) of s.3
provi des that duties of excise shall be |levied and coll ected
on all excisable goods, other than salt, which are produced
or manufactured in India, at the rates set forth in the
First Schedule. W are not concerned wth the provision
relating to salt. Sub-s. (2) enmpowers the Central Governnent
to fix, for the purpose of levying the duties, tariff val ues
of the articles enunerated in the First Schedule as
chargeable with duty ad val orem

Before its anendnment by Act XXII of 1973 s.4 read as
fol | ows:

"4, Determnation of value for the purposes of duty.-

Where, under this Act, any article is chargeable with

duty at a rate dependent on the value of the article,

such val ue shall be deenmed to be-

(a) the wholesale cash price for which an article of
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the like kind and quality is sold or is capable of
being sold at the tinme of the renoval of the
article chargeable with duty fromthe factory or
any other premses of manufacture or production
for delivery at the place of manufacture or
production, or if a wholesale narket does not
exist for such article at such place, at the
near est place where such market exists, or

(b) where such price is not ascertainable, the price
at which an article of the like kind and quality
is sold or is capable of being sold by the
manuf act urer or

356
producer, or his agent, at the tine of the renoval
of the article chargeable wth duty from such
factory or ~other premses for delivery at the
pl ace of ©~ manufacture or production, or if such
article is not sold ‘or is not capable of being
sol d at _such place, ~at any other place nearest

ther et o.

Explanation-In _determning the price of any
article under this section, no abatenent or deduction
shall be allowed except in respect of trade discount
and the amount of duty payable at the time of the
renoval of the article chargeable with duty fromthe
factory or other prenises aforesaid."

It seems that with the increase in the ad valorem
levies in the Central Excise Tariff ~ the operation of s.4
presented certain practical difficulties, sone of which were
prom nently brought wout in the judgnent of this Court in A
K. Roy & Anr, v. Voltas Limted. Anpong other observations
the Court appears to have said that the real value of an
article for the purposes of the excise l'evy would include
only the manufacturing cost plus the manufacturing profit.
In order to overcone the various difficulties, Parlianent
enacted Act XXI'l of 1973 which substituted a new s.4 for the
original Provision with effect from Cctober 1, 1975. The new
section 4 provides: -

"4, Valuation of excisable 'goods for purposes of

charging of duty of excise.-(1) Were under this Act,

the duty of excise is chargeabl e on any exci sabl e goods
with reference to value, such value shall, subject to
the other provisions of this section be deened to be-

(a) the nornmal price thereof, that is to say, the
price at which such goods are ordinarily sold by
the assessee to a buyer in the course of whol esal e
trade for delivery at the tinme and place of
renoval , where the buyer is not a related person
and the price is the sole consideration for the
sal e:

Provi ded that -

(i) where in accordance with the normal practice of
the whol esale trade in such goods, such goods are
sol d
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by the assessee at different prices to different
cl asses of buyers (not being rel ated persons) each
such price, shall, subject to the existence of the
ot her circunmstances specified in clause (a), be
deemed to be the normal price of such goods in
relation to each such class of buyers;

(ii) where such goods are sold by the assessee in the
course of wholesale trade for delivery at the tine
and place of renoval at a price fixed under any
law for the tine being in force, or at a price,
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being the maxi num fixed under any such | aw, then

not wi t hst andi ng anything contained in cl. (iii) of
this proviso the price or the naxinmumprice, as
the case may be, so fixed shall, in relation to
the goods so sold, be deemed to be the norma

price thereof;

(iii)where the assessee so arranges that the goods are

(b)

generally not sold by him in the course of
whol esal e trade except to or through a related
person, the normal price of the goods sold by the
assessee to or through such related person shal
be deemed to be the price at which they are
ordinarily sold by the related person in the
course of wholesale trade at the time of renoval,
to dealers (not being related persons) or where
such goods ~are not. sold to such dealers, to
deal ers (being related persons) who sell such
goods i n retail

where the normal price of such goods is not
ascertainable for the reason that such goods are
not sold or for~ any other reason, the nearest
ascertai nabl e “equivalent thereof determined in
such manner -as may be prescri bed.

(2) Were, in-rTelation to any excisable goods the

price thereof / for delivery at the place of renoval is
not known and the value thereof is ‘determined wth
reference to the price for delivery at a place other

t han
from
shal |

the place of renoval, the cost of transportation
the place of removal, to the place of delivery
be excluded from such- pri ce.

(3) The provisions of this section shall not apply

in respect of any excisable goods for which a tariff
val ue has been fixed under sub-section (2) of Section

3.
(4)
(a)

(b)

from

()

(d)

or the purposes of this section.-

"assessee" neans the person who is liable to pay

the duty of excise under this Act and includes his

agent ;

"place of rempval" neans-

(i) a factory or any other place or prem ses of
production or nmanufacture of the excisable
goods; or

(ii) a warehouse or any other place or prenises
wherein the exci sabl e goods have been
permitted to be deposited w thout paynent of

duty,
where such goods are renoved
"related person" neans a person ~who is so

associated wth the assessee that they have

interest, directly or indirectly, in the business

of each other and includes a holding conpany, a

subsi diary conmpany, a relative and a distributor

of the assessee, and any sub-distributor of such

di stributor.

Expl anation.-1In this cl ause "hol di ng
conpany", "a subsidiary conpany" and "relative"
have the same neanings as in the Conpanies Act,
1956;

"value", in relation to any excisabl e goods. -

(i) where the goods are delivered at the tinme of
renoval in a packed condition, includes the
cost of such packing except the cost of the
packi ng which is of a durable nature and is
returnabl e by the buyer to the assessee.

Page 10 of 36
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Expl anation.-In this sub-clause "packing" neans
the wapper, container, bobbin, pirn, spool, reel or
warp beam or any other thing in which or on which the
exci sabl e goods are wrapped. contai ned or wound;

(ii) does not include the amount of the duty of
excise, sales tax and other taxes, if any,
payabl e on such goods and, subject to such
rules as nmay be nade, the trade discount
(such discount not being refundable on any
account whatsoever) allowed in accordance
with the normal practice of the wholesale

trade at ‘the tine of renoval in respect of
such goods sold or contracted for sale;
(e) "wholesale trade" neans sal es to deal ers,

i ndustrial consuners, CGovernnent |ocal authorities
and other  buyers, who or which purchase their
requi rements otherwi se than in retail .’

In the cases before us there has been considerable
debate on the true nmeani ng and scope of s.4 before and after
its anendnent. The points raised are not without difficulty,
but we have had the advantage of hearing counsel of eninence
on both sides, and we are grateful to them for the
consi derabl e assi stance they have given us throughout the
hearing of these cases.

The central issue between the parties is whether the
val ue of an article for the purposes of the excise |evy nust
be deternined by reference exclusively to the manufacturing
cost and the manufacturing profit of the manufacturer or
shoul d be represented by the entire whol esale price charged
by the manufacturer. The wholesal e price actual 'y charged by
the manufacturer consists of not merely his manufacturing
cost and his manufacturing profit butincludes, in addition
a whole range of expenses and an element of profit
(conveniently referred to as  "post manufacturing expenses”
and "post manuf acturing profit") arising between the
conpletion of the manufacturing ‘process and the point of
sal e by the manufacturer.

M. N A Pal khival a, |earned counsel for the assessees,
has propounded three principles which, he contends, formthe
essential characteristics of a duty of excise. Firstly, he
says, excise is a tax on
360
manuf acture or production and not on anything else.
Secondly, uniformity of incidence is a basic characteristic
of excise. And thirdly, the exclusion of post nmanufacturing
expenses and post manufacturing profits 1is necessarily
involved in the first principle and helps to | achieve the
second. Learned counsel urges that where excise duty is
levied on an ad valorem basis the value on which such duty
is levied is a "conceptual value", and that the conceptua
nature is borne out by the circunstance that the identity of
the manufacturer and the identity of the goods as well as
the actual wholesale price charged by the manufacturer are
not the determning factors. It is wurged that the old s.4
(a) clearly indicates that a conceptual value forns the
basis of the levy, and that the actual wholesale price
charged by the particular assessee cannot be the basis of
the excise levy. It is said that the criterion adopted in
cl ause (a) succeeds in producing uniformtaxation, whether

the assessees are nmanufacturers who sell their goods in
whol esal e, sem -wholesale or in retail, whether they have a
vast selling and marketing net work or have none, whether
they sell at depots and branches or sell at the factory

gate, and whether they |oad the ex-factory price with post
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manuf acturi ng expenses and profits or do not do so. Because
the value of the article rests on a conceptual base, it is
urged, the result of the assessnment under s.4 (a) cannot be
different from the result of an assessnent under s 4 (b).
The contention is that the principle of wuniformty of
taxation requires the exclusion of post manufacturing
expenses and profits, a factor which would vary fromone
manufacturer to another. It is pointed out that such
exclusion is necessary to create a direct and inmediate
nexus between the levy and the manufacturing activity, and
to bring about a wuniformity in the incidence of the |evy.
Lear ned counsel contends that the position is the sanme under
the new s.4 which, he says, nust needs be so because of the
fundanental nature of the principles propounded earlier
Referring to the actual |anguage of the news.4 (1) (a), it
is pointed out that the expression "normal price" therein
means "normal for the purposes of excise", that is to say,
that the price nust exclude post. manufacturing expenses and
post nmanufacturing profit and ~nust not be |oaded with any
extraneous elenent. |t is conceded, however, that under the
new s.4 (1) (a) there is no attenpt to preserve uniformty
as regards the anobunt —of duty between one manufacturer and
another, but it is wurged that the basis on which the val ue
is determ ned is  constituted by the same conceptua
criterion, that post. manufacturing expenses and post
manuf acturing profit nust be excluded. Considerable enphasis
has been laid on the subm ssion that as excise duty is a tax
on the nmanufacture or
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producti on of goods it must be a tax intimately linked with
the manufacture or production of the excisable article and,
therefore, it <can be inposed only onthe assessabl e val ue
determined with reference to the excisable article at the
stage of conpleted manufacture and to no point beyond. To
preserve this intimate |ink —or nexus between the nature of
the tax and the assessnment of the tax, it is urged that al
extraneous el enents included in.the "value" in the nature of
post nmanufacturing expenses and  post nanufacturing profits
have to be off-loaded. It is pointed out that factors such
as volune, quantity and wei ght, which enter into the nmeasure
of the tax, are intimtely linked wth the manufacturing
activity, and that the power of Parlianent under Entry 84 of

List I of the Seventh Schedule to the Constitution to
legislate in respect of "value" is restricted by the
conceptual need to link the basis for ~determning the

nmeasure of the tax with the very nature of the tax.

Shri K. Parasaran, the |learned Solicitor General of
India (when these cases were heard), and now the Attorney
General of India) has strongly contended that the val ue of
an excisable article for the purposes of the |levy nust be
taken at the price charged by the manufacturer on a
whol esal e transaction, the conmputation being made strictly
interms of the express provisions of the statute and, he
says, there is no warrant for confining the value to the
assessee’s manufacturing cost plus nanufacturing profit.
According to him although excise is a levy on the
manuf acture of goods, it is open to Parlianment to adopt any
basis for determning the value of an excisable article,
that the measure for assessing the |levy need not correspond
conpletely to the nature of the levy, and no fault can be
found with the neasure so long as it bears a nexus with the
char ge.

Besides this fundanental issue, there are other points
of dispute, principally in respect of the connotation of the
expression "related person" in the new s.4 as well as the
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nature of the deductions which can be claimed by the
assessee as post manuf act uri ng expenses and post
manufacturing profit fromthe price for the purpose of
determ ni ng the "val ue".

The subm ssions made by | earned counsel for the parties
in support of their respective contentions cover a wde
area, and several questions of a fundanental nature have
been rai sed. W consider it necessary to deal wth them
because they enter into and determine the conclusions
reached by us.

362

We think it appropriate that at the very begi nning we
should briefly indicate the concept of a duty of excise.
Both Entry 45 of List |I' of the Seventh Schedule to the
Government of India Act, 1935, under which the origina
Central Excises and Salt ~Act was enacted, and Entry 84 of

List I of the Seventh Schedule to the Constitution under
whi ch the Anendnment Act of 1973 was enacted, refer to
"Duties of excise on....... goods manufactured or produced in

India". A duty of excise, according to the Federal Court in
The Central Provinces and Berar Sales of Mtor Spirit and
Lubricants Taxation Act, 1938 is a duty ordinarily levied on
the manufacturer or producer in respect of the manufacture
or production of the commodity taxed. A distinction was
drawn between the /'nature of the tax and the point at which
it was collected, and Gwer C.J. observed that theoretically
“there can be no reason why an excise duty should not be
i mposed even on the retail sale of anarticle, if the taxing
Act so provi des. . Subj ect always to the legislative
conpetence of the taxing authority, a duty on hone-produced
goods will obviously be inposed at the stage which the
authority find to be nost convenient and the nost lucrative,
wherever it may be; but that is a matter of the machi nery of
col l ection, and does not affect the essential nature of the
tax. The wultimate incidence of an excise duty, a typica
indirect tax, mnust always be on the consuner, who pays as he
consunmes or expends; and it continues to be an exci'se duty,
that is, a duty on hone-produced or hone-manufactured goods,
no matter at  what stage it is collected” (enmphasis
supplied). The position was explained further “in The
Provi nce of Madras v. Messers. Boddu Pai danna and Sons where
the Federal Court observed: -

"There is in theory nothing to prevent the Centra
Legislature from inposing a duty of excise on a
conmmodity as soon as it conmes into existence, no matter
what happens to it afterwards, whether it be sold,
consumed, destroyed, or given away. A taxing authority
will not ordinarily imnmpose such a duty, because it is
much nore convenient admnistratively to collect’ the
duty (as in the case of nost of the Indian Excise Acts)
when the comodity |leaves the factory for the first
time, and also because the duty is intended to be an
indirect duty which the manufacturer or producer is to
pass on to the ultimte consunmer, which he could not do
if the comodity had
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for exanple, been destroyed in the factory itself. It
is the fact of manufacture which attracts the duty,
even though it may be collected later."
The observations show that while the nature of an excise is
indicated by the fact that is inposed in respect of the
manuf acture or production of an article, the point at which
it is collected is not determ ned by the point of time when
its manufacture is conpleted but will rest on considerations
of adm nistrative convenience, and that generally it is
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coll ected when the article leaves the factory for the first
time. In other words, the circunstance that the article
becormes the object of assessment when it is sold by the
manuf acturer does not detract fromits true nature, that it
is a levy on the fact of manufacture. In a subsequent case,
CGovernor-Ceneral in Council v. Province of Madras, the Privy
Council referred to both in The Central Provinces and Berar
Sales of Mdtor Spirit and Lubricants Taxation Act, 1938
(supra) and The Province of Madras v. Messers. Boddu
Pai danna and Sons (supra) and affirned that when exci se was
levied on a manufacturer at the point of the first sale by
him"that may be because the taxation authority inposing a
duty of excise finds it convenient to inpose that duty at
the nmonent when the excisable article | eaves the factory or
wor kshop for the first tine on the occasion of its sale. But
that nethod of collecting the tax is an accident of
adm nistration; it~ is not of the essence of the duty of
excise, which is attracted by the manufacture itself." This
Court had occasion'to consider a simlar questionin RC
Jall v. Union of India. In that case, the Central Government
was aut horised by an ordinance to |levy and collect as a cess
on coal and coke despatched fromcollieries in British India
duty of excise at a specified rate. Rule 3 nade under
O di nance enmpowered  the Government to inpose a duty of
excise on coal and coke when such coal and coke was
despatched by rail from the collieries of the coke plants,
and the duty was to be coll ected by the Railway
Admi ni stration by '‘neans of a surcharge on freight either
fromthe consignor or consignee. 1t was contended by the
assessee that the excise duty could not |egally be Ievied on
the consignee who had nothing to do with the manufacture or
producti on of coal. The Court renarked:

"The argunment confuses the  incidence of taxation
with the machinery provided for the col l'ection
t hereof , "
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and reference was nade to In re. the Central Provinces and
Berar Act No. XIV of 1938 (supra), The Province of ‘Madras v.
Boddu Pai danna and Sons (supra) and GCoverner-CGeneral in
Council v. Province of Madras (supra). This Court then
summari sed the |Iaw as foll ows: -

"Excise duty is primarily a duty on the production
or manufacture of goods produced or manufactured wthin
the country. It is an indirect duty which the
manuf acturer or producer passes on to the ultimte
consumer, that is, its wultimte incidence wll always
be on the consumer. Therefore, subject always to the
| egi sl ati ve conpetence of the taxing authority, the
said tax can be levied at a convenient stage so long as
the character of the inpost, that is, it is a duty on
the manufacture or production, is not |lost. The nethod
of collection does not affect the essence of the duty,
but only relates to the machinery of collection for
adm ni strative conveni ence.”

O her cases followed where the nature of excise duty was
reaffirmed in the terns set out earlier, and reference nmay
be made to In Re. The Bill To Arend S. 20 of the Sea Custons
Act, 1878, and S. 3 of the Central Excises And Salt Act,
1944, Union of India v. Delhi doth & General MIls, Ms
GQuruswany & Co. Etc. v. State of Mysore & O's. and South
Bi har Sugar MIls Ltd. etc. v. Union of India & Os.

We think we have shown sufficiently that while the |evy
is on the manufacture or production of goods, the stage of
collection need not in point of time synchronize with the
conpletion of the manufacturing process. Wile the levy in
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our country has the status of a constitutional concept, the
point of collection is |ocated where the statute declares it
will be. W shall return to this later when it is necessary
to consider a submission in regard to the effect of
transactions to or through "rel ated persons".

W nove on now to a different dinmension, to the
conceptual consideration of the neasure of the tax. S. 3 of
the Central Excises and Salt Act provides for the | evy of
the duty of excise. It creates
365
the charge, and defines the nature of the charge. That it is
a levy on excisable goods, produced or manufactured in
India, is nmentioned in ternms in the section itself. Section
4 of the Act provides the neasure by reference to which the
charge is to be levied. The duty of excise is chargeable
with reference to the value of the excisable goods, and the
value is defined in express terms by that section. It has
| ong been recogni sed that the nmeasure enpl oyed for assessing
a tax 'nmust not be confused with the nature of the tax. In
Ralla Ram v. Province of East Punjab the Federal Court held
that a tax on buildings under ~s. 3 of the Punjab Urban
| movabl e Property Tax Act, 1940 neasured by a percentage of
the annual value of  such buildings remained a tax on
bui | di ngs under that Act™ even though the neasure of annua
value of a building was also adopted as a standard for
determ ning inconme fromproperty under the Income Tax Act.
It was pointed out that although the same standard was
adopted as a neasure for the two | evies, the levies remined
separate and distinct inposts by virtue of their nature. In
ot her words, the measure adopted could not be identified
with the nature of the tax. The distinction was observed by
a Special Bench of the Patna H gh Court in Atnma Ram Budhi a
v. State of Bihar where a tax on passengers and goods was
assessed as a rate on the fares and freights payable by the
owners of the notor vehicles. Atma Ram Budi ha (supra) was
referred to wth approval by this Court in Ms Sainik
Mot ors, Jodhpur and Qthers v. The State of Rajasthan. This
Court in that case repelled the contention that the | evy was
a tax upon income and not upon passengers and goods. It
poi nted out that "though the neasure of the tax is furnished
by the fares and freights it does not cease to be a tax on
passengers and goods". The point was considered by this
Court again in D.C. Gouse and Co. etc. v. State of Kerala &
Anr. etc. where reference was nade to the neasure adopted
for the purpose of the levy of tax on buildings under the
Kerala Building Tax Act. The Court exam ned the different
nodes available to the Legislature for neasuring the |evy,
and uphel d the action of the Legislature in linking the |evy
with the annual value of the building and prescribing a
uniformformula for determining its capital value and for
calculating the tax. In the course of its judgnent, the

Court cited with approval a passage from Seervai’'s
Constitutional Law of India.
366

"Anot her principle for reconciling apparently
conflicting tax entries follows fromthe fact that a
tax has two elenents: the person, thing of activity on
which the tax is inposed, and the amount of the tax.
The armount may be nmeasured in may ways; but decided
cases establish a clear distinction between the subject
matter of a tax and the standard by which the anount of
tax is neasured. These two elenents are described as
the subject of a tax and the neasure of a tax."

It is, therefore, clear that the levy of a tax is defined by
its nature, while the neasure of the tax may be assessed by
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its own standard. It is true that the standard adopted as
the neasure of the levy may indicate the nature of the tax
but it does not necessarily deternmine it. The relationship
was aptly expressed by the Privy council in Re. A Reference
under the Government of Ireland Act, 1920 and Sect. 3 of the
Fi nance Act (Northern Ireland), 1934 when it said:-

. It is the essential characteristic of the
particular tax charged that is to be regarded, and the
nature of the nmachi nery-often conplicated-by which the
tax is to be assessed is not of assistance, except in
so far as it may throw light on the general character
of the tax."

The case was referred to by a Constitution Bench of this
Court in R R Engineering Co. v. Zila Parishad, Bareilly &
Anr., where the relationship was succinctly described thus:-

"It my be, and is often so, that the tax on
ci rcunmst ances-and property is levied on the basis of
i ncome which the assessee receives fromhis profession
trade, calling or property.. That 1is, however, not
conclusive on the nature of the tax. It is only as a
matter of - convenience that” income is adopted as a
yardstick or neasure for assessing the tax. As pointed
out in Re. a Reference under CGovt. of Ireland Act
(supra), the nmeasure of the tax is not a true test of
the nature of 'thetax. Therefore, while determ ning the
nature of a tax, though the standard on which the tax
is levied may be a relevant consideration, it is not a
concl usi ve consideration."

367

The principle was reaffirmed by this Court in The Hingir-
Ranmpur Coal Co., Ltd. and thers v. The State of Oissa and
Q hers where the formin which the | evy was inmposed was held
to be and inpermissible test for defining in itself the
character of the levy. It was observed: -

Y the nere fact that the levy inposed by the
i mpugned Act had adopted the method of determ ning the
rate of the levy by reference to the mneral s produced
by the mnes would not by itself nmake the |evy a duty
of excise. The nmethod thus adopted nmay be rel evant in
considering the character of the inpost but its effect
must be weighed along with and in the Ilight of the
ot her rel evant circunstances."”

It is apparent, therefore, that when enacting a neasure to
serve as a standard for assessing the |levy the Legislature
need not contour it along lines which. spell out the
character of the levy itself. Viewed fromthis standpoint,
it is not possible to accept the contention that because the
levy of excise is a levy on goods nanufactured or produced
the value of an excisable article nust be linmited to the
manuf acturing cost plus the manufacturing profit. W are of
opi nion that a broader based standard of reference may be
adopted for the purpose of determning the neasure of the
[ evy. Any standard which maintains a nexus wth the
essential character of the |levy can be regarded as a valid
basis for assessing the neasure of the levy. In our opinion

the original s.4 and the new s.4 of the Central Excises and
Salt Act satisfy this test.

S. 4 envisages a nethod of collecting tax at the point
of the first sale effected by the manufacturer. Under the
old s.4 (a), the wvalue of the excisable article was deened
to be the wholesale cash price for which an article of the
like kind and quality was sold, or was capable of being
sold, at the time of the renoval of the article chargeable
with duty from the factory or any other prenises of
manuf acture or production for delivery at the place of
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manuf acture or production, or if a whol esale market did not
exist for such article at such place, then delivery was
envi saged at the nearest place where such market existed.
Sec.4 (b) decl ared that where such price was not
ascertainable, the value would be deened to be the price to
be the price at which an article of the

368

like kind and quality was sold or was capabl e of being sold
by the manufacturer or producer, or his agent, at the tine
of the renoval of the article chargeable with duty from such
factory or other premses for delivery at the place of
manuf acture or production, and if such article was not sold
or was not capable of being sold at such place, at any other
pl ace nearest thereto. Then there was an expl anati on which
declared that no abatenent or deduction would be allowed
except in respect of trade discount and the duty payable at
the tinme of the renoval of the article fromthe factory. The
whol esal e price was envisaged as a cash price in order to
make it a uniform standard, because it was then a price
freed fromthe burden of an increase on account of credit or
ot her advantage allowed to a buyer, a factor which may vary
fromtransaction to transaction and from buyer to buyer. The
essential distinction between cl. (a) and cl. (b) of s.4
appears to liein /this, that «cl. (a) is invoked when the
whol esal e cash price i's ascertainable and cl. (b) when the
whol esal e cash price cannot be ascertai ned.

As we have said, it was open to the Legislature to
specify the nmeasure for assessing the levy. The Legislature
has done so. In both the old s.4 and the new s.4, the price
charged by the manufacturer on a sale by himrepresents the
neasure. Price and sale are related concepts, and price has
a definite connotation. The "value" of the excisable article
has to be conputed with reference to the price charged by
the manufacturer, the conputation being nade in accordance
with the terms of s.4.

A contention was raised for some of the assessees, that
the neasure was to be found by reading s.3 with s.4, thus
drawing the ingredients of s.3into the exercise. W are
unable to agree. W are concerned with s.3(1), and we find
nothing there which clothes the provision-—with a dua
character, a charging provision as well as a  provision
defining the measure of the charge.

At this stage, it would be advantageous to refer to
certain decisions which have sone bearing on the proper
construction of cl. (a) and cl. (b) of the old s.4.

In Vacuum G| Company v. Secretary of State for India
in Council the Privy Council had to construe the scope of
s.30 of the Sea Custons Act, 1878 which contained cls. (a)
and (b) substantially conparable with the two clauses of the
old s.4 of the Central

369

Exci ses and Salt Act. The appellants in this case
manuf actured different grades of Ilubricating oil in the
United States. Large quantities of lubricating oil - of

particul ar manufacture and mark were inported into India
through the port of Bonbay and sold by the appellants
directly to consumers. A dispute arose as to the provisions
under which duty under the Sea Custons Act was attracted.
Section 30 of that Act provided that for the purposes of the
duty the real value should be deened to be "(a) the
whol esal e cash price, less trade discount, for which goods
of the like kind and quality are sold or are capable of
being sold, at the time and place of inportation......... or
(b) where such price is not ascertainable, the cost at which
goods of the like and quality could be delivered at such
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pl ace,..... The governnent contended that the real val ue of
the appellants’ oil was its "whol esal e cash price" referred
toin s.30(a) a price ascertainable, without difficulty. The
appel l ants replied that in view of the unique character of
their oil and of the invariable course of business pursued
by them in relation to its sale, a "wholesale cash price”
for that oil had never existed and was not ascertainable and

that therefore its real value nust be determned in
accordance with s.30(b) of the Act. The Privy counci
observed that there was no other oil in Bombay which could

be said to be "of the like kind and quality" as the oi
inmported by the appellants and therefore the relevant
"whol esal e cash price" for the appellants, if there be such
price, was to be found in the actual sales of those oils in
Bonbay by the appellants thensel ves provided that such sales
had taken place. It was noted that [arge stocks of oil were
i mported at Bonbay and all contracts for sale were made with
reference to stocks. The oils were disposed of directly to
consuners and - never to dealers. The appellants thenselves
di scharged all the functions of retailers of their oil as so
sol d. Besides,  the selling price to consuners was about 70
per cent above the entry price, the difference representing
the appellant’s retailing profit and the expenses incurred
by themin respect of matters subsequent to inportation. The
quantities of oil purchased by individual consuners were in
sone cases very large indeed. The Privy council took the
view that in no sense could the price charged to consuners
for the oils inmported by the appellants be regarded as "a
whol esal e case price", and that therefore the case did not
fall within s.30(a) but mnust be regarded asattracting s.30
(b).

On the other side of the line is Ford Mdtor Conpany of

India Ltd. v. Secretary of State for India in Council, in
whi ch the
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Privy Council had to -consider the scope of s. 30 of the

I ndian Sea Custons Act again. The appellants inported Ford
notor vehicles into India fromcCanada and sold them to
aut hori sed dealers or distributors. They possessed a
nmonopoly in India as regards the supply of such vehicles.
The appellants issued fromtime to time a price lList and the
terns of business were that the retail price to be charged
by the distributors to the public was that statedin the
price list current at the tine of arrival of the vehicles in
India, and the price payable by the distributors to the
appel l ants was the same price less a discount of 20 per
cent. The Collector of Custons assessed custonms duty on a
consi gnnent of 256 Ford motor cars wunder s. 30 (a).. The
appel | ants contended that for the nmotor-cars in question no
whol esal e cash price was ascertainable and the duty should
have been assessed under s. 30 (b). The Privy- Counci

approached the case fromthe stand point that if a whol esale
price satisfying the description contained in s. 30 (a) was
ascertai nabl e, the goods could not be dealt with under s. 30
(b), and in this connection they referred to the expression
"ascertai nable" as inporting nore than could be satisfied by
the result of a nere estimate. The Privy Council held that
the appellant’s price to the distributors was a whol esale
price within the neaning of s. 30 (a) because it was a cash
price, and only discount had been deducted, and the sum
payable by the distributor had been deduced to a price
referable to a car in the condition in which it arrived in
Bonbay. It was contended for the appellants that "goods of
the like kind and quality" in cl. (a) was a phrase which
suggested ot her goods than that under assessment and
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therefore, the price fetched by the goods, thensel ves nust
be di sregarded or should be considered only to see what
price other simlar goods would have realised. It was urged
that since that test was not satisfied cl.(a) could not be
i nvoked. The Privy Counci l rejected the contention

observing that the application of cl.(a) did not depend upon
any hypothesis to the effect that at the time and pl ace of
importation an indefinite anbunt of further goods added to
the available supply had effect upon the whol esal e price.
And what is inmportant, the Privy Council further observed:
"But if there is an actual price for the goods thensel ves at
the time and place of inmportation, and if it is a "whol esale
cash price, | ess trade di scount” the clause is not
i napplicable for want of sales of other goods. The cl ause
can be applied distributively to each of the notor cars in
this consignment, and even-if they are regarded collectively
the clause is not defeated. A particular car may be sold at
a price which, having regard to other transactions in such
cars, or to other circunstances,
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is too high ortoo low. Inthat sense, the actual price in a
particul ar instance does not necessarily or finally
establish a wholesale price to satisfy cl. (a), whether the
particular car or cars sold be part of the shipnent in
guestion or not. But ~the goods wunder assessnent may under
cl. (a) be considered as nenbers of their own class even
although at the time and place of inportation there are no
ot her menmbers. The price obtained for themmy correctly
represent the price obtainable for goods of the like kind
and quality at the tinme and place of inportation."

These two cases illustrate the fundanental distinction
bet ween provisions such as the two clauses of s. 4 of the
Central Excises and Salt Act.

Great reliance has been placed by the assessees on two
i mportant deci sions of this Court” in support of the
contention that only the manufacturing cost and the
manuf acturing profit can be taken(into account for assessing
the "value" of an excisable article. The first case is A K
Roy v. Voltas Ltd. (supra). The assessee nanufactured air
conditioners and water coolers, and sold those article from
its head office at Bonmbay and at  branch officers .in
different towns in the country directly to consuners at i st
prices. The sales so effected ambunted to about 90%to 95%
of its production. It also sold the articles to whol esale
deal ers on terms which required themto sell the products at
list prices, and that the assessee would sell them the
articles at the listed price | ess 22% di scount. The assessee
contended before the excise authorities that the list price
m nus 22% discount allowed to the wholesale deal ers would
constitute the "wholesale cash price" for ascertaining the
real value of the articles. The contention was accepted by
the excise authorities, and assessnents were nade on that
basi s. Subsequently, the Superintendent of Central ' Excise
began to assess the duty on the basis of the retail price
and not the whol esal e cash price. The case was taken by wit
petition to the H gh Court, which held that the duty fell to
be assessed under the old s.4(a) of the Central Excises and
Salt Act on the basis of the whol esal e cash price payable by
the whol esal e dealers, and not under s.4(b) on the basis of
the price of retail sales effected directly to the
consuners. The case was brought in appeal to this Court. The
Court observed that for the purposes of s.4(a), it was not
necessary for a wholesale nmarket to exist in the physica
sense of the term where articles of a like kind or quality
are or could be sold. A wholesale market, it was observed,
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could also nmean "the potentiality of the articles being
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sold on a whol esal e basis". What was necessary was that the
articles could be sold wholesale to traders. It was observed
further that the application of s.4(a) of the Act did not
depend upon any hypothesis to the effect that at the time
and place of sale any further articles of the like kind and
quality should have been sold. If there was an actual price
for the goods themselves at the time and place of sale and
if that was a ’'wholesale cash price’, the clause was not
i napplicable for want of sale of other goods of a like kind
and quality. Later follow the words which have brought on
the present controversy:

"Excise is a tax on the production and manufacture
of goods (see Union of lndia v. Delhi Coth and CGenera
MIls (supra). -Section 4 of the Act therefore provides
that the real val ue shoul d be found after deducting the
selling cost and selling profit and that the real val ue
can i nclude only the ~manufacturing cost and the
manufacturing profit. The section nmakes it clear that
excise is levied only on the -anount representing the
manuf acturing cost ~ plus-the manufacturing profit and
excl udes post manufacturing cost and the profit arising
from post manuf acturing operation, nanely selling
profit.”

Those observations were nade when the  Court was exani ni ng
the nmeaning of the  expression "wholesale cash price". Wat
the Court intended to say was that the entire cost of the
article to the manufacturer (which would include various
items of expense conposing the value of the article) plus
his profit on the manufactured article (which would have to
take into account the deduction of 22%all owed as di scount)
woul d constitute the real value had'to be arrived at after
of f-1oading the discount of 22% whichin fact represented
the whol esale dealer’s profit. ~A careful reading of the
judgnment will show that there was- no issue inviting the
Court’s decision on the point nowraised in these cases by
t he assessees.

The other case is Atic Industries Ltd. v. H H' Dove,
Asstt. Collector of Central Excise and O's. The appellant,
Atic Industries Ltd., was a manufacturer of dye stuffs. It
sold its products to two whol esal e buyers, 70% of its tota
production to one and 30%to the other. The price charged
was a uniformprice described as the "basic selling price"
less a trade discount of 18% The whol esal e dealers in turn
resold the dyestuffs to distributors and also directly to
373
| arge consumers, including textile mlls. [ The | arge
consuners paid the basic selling price, whi | e the
distributors paid a higher price but subject to a /trade
di scount. The distributors sold the product to consumners.
The question arose as to how the value of the dyestuffs
manuf actured by the appellants should be determ ned under
s.4. The appellants contended that the value should be the
price at which the appellants sold in wholesale to the two
whol esal e buyers, Iless a uniformtrade discount of 18% The
excise authorities took the viewthat the value should be
the price at which the wholesale buyers had sold the dye
stuffs to the distributors wthout taking into account the
di scount given to the distributors. Before this Court, the
excise authorities pressed the sane contention, urging that
s.4 (a) did not provide that in every case the wholesale
price charged by the nmanufacturer should be taken into
consi deration and not the wholesale price charged by the
whol esal e buyers who sold the product also in wholesale to
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the next buyers. One of us (Bhagwati J.) spoke for the Court
in that case, and delivered a closely enunciated and | ucid
exposition of the true legal position. It was expl ai ned:
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"The value of the goods for the purpose of excise nust
take into account only the nmanufacturing cost and the
manuf acturing profit and it nust not be |loaded wth
post nmanufacturing cost or profit arising from post-
manufacturing operation. The price charged by the
manuf acturer for sale of the goods in whol esal e woul d,
therefore, represent the real value of the goods for
the purpose of assessment of excise duty. If the price
charged by the whole sale dealer who purchases the
goods fromthe manufacturer and sells themin whol esal e
to anot her deal er were taken as the value of the goods,
it would include not only the manufacturing cost and
the manufacturing profit of the manufacturer but also
the whol esal e dealer’s selling cost and selling profit
and that would be wholly inconpatible with the nature
of excise. It nmay be noted that whol esale market in a
particul ar type of goods nmy be in several tiers and
the goods may reach the consuner after a series of
whol esal e transactions. ~In fact the nmore comon and
| ess expensive ‘the goods, there would be greater
possibility of nore than one "tier of wholesale
transactions. 'For~ instance, in a textile trade, a
manuf acturer nay sell his entire production to a single
whol esal e dealer and the latter may in his turn sel
the goods purchased by himfrom the manufacturer to
di fferent whol esal e deal ersat

State level, and they may in their turn sell the goods
to whol esal e dealers at the district |evel and fromthe
whol esal e dealers at the district |evel the goods may
pass by sale to whol esal e dealers at the city level and
then, ultimately fromthe whol esale dealers at the city
level, the goods may reach the consumers. The only
rel evant price for assessnent of value of the goods for
the purpose of excise in such a case would be the
whol esal e cash price which the nmanufacturer fromsale
to the first whol esale dealer, that is, when the goods
first enter the stream of trade. Once the goods have
entered the streamof trade and are on their onward
journey to the consumer, whether along a short or a
| ong course depending on the nature of the goods and
the conditions of the trade, excise ~is not concerned
wi th what happens subsequently to the goods. It is the
first imediate contact between the manufacturer and
the trade that is nmade decisive for determning the
whol esal e cash price which is to be the neasure of the
val ue of the goods for the purpose of excise/, The
second or subsequent price, even though on-whol esale
basis, is not material. |f excise were |levied on the
basi s of second or subsequent whol esale price, it would
load the price with a post manufacturing elenent,
nanely, selling cost and selling profit of the
whol esal e deal er. That would be plainly contrary to the
true nature of excise as explained in the Voltas' case
(supra). Secondly, this would also violate the concept
of the factory gate sale which is the basis of
determ nation of value of the goods for the purpose of
exci se.

There can, therefore, be no doubt that where a
manuf acturer sells the goods manufactured by him in
whol esale to a wholesale dealer at arnms length and in
the usual course of business, the whol esal e cash price
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charged by himto the wholesale dealer |ess trade

di scount woul d represent the value of the goods for the

purpose of assessnent of excise. That would be the

whol esal e cash price for which the goods are sold at
the factory gate within the meaning of s.4 (a). The
price received by the wholesale dealer who purchases
the goods fromthe nmanufacturer and in his turn sells
the same in wholesale to other dealers would be
irrelevant to the determnation

375

of the value and the goods would not be chargeable to

exci se on that basis.”

This case also does not support the case of the
assessees. Wien it refers to post-nmanufacturing expenses and
post - manufacturing profit arising from post-manufacturing
operations, it clearly intends to refer not to the expenses
and profits pertaining to the sale transactions effected by
the manufacturer~ but to those pertaining to the subsequent
sal e transactions effected by the whol esal e buyers in favour
of other 'deal ers.

Having explained the true scope of Voltas Ltd. (supra)
and Atic Ltd. (supra), ~we nay now proceed directly to the
consi deration of certain aspects of the provisions of the
old s.4. There has  been serious argument on the question
whether s.4 (a) provides for the value of the assessee’'s
excisable article being determned on the basis of the
whol esal e cash price charged or chargeable for articles of
the like kind and quality sold by manufacturers generally or
on the basis of the whol esale cash price of articles of the
like and quality sold by the assessee. At first blush, it
woul d seem that the forner construction shoul d be accepted,
and i ndeed sone support can be derived forthat view from
the observations of the Privy Council in Vacuum Gl Co.
(supra), where the "whol esal e cash price" nmentioned in s.30
(a) of the Sea Custons Act, 1878, was construed to nean
"that price current for staple articles. the anpunt of
which, if not a subject of daily publication in the press,
is easily ascertainable in appropriate trade circles”. But
thi s general observation can be of no help to the assessees,
because since then, he courts have proceeded to nake the
position anply clear. The problem presented itself again to
the Privy Council in Ford Mtor Co. of I'ndia Ltd. (supra),
and while taking note of what it had said in the earlier
case, the Privy Council |aid down that where the excisable
goods constituted a class of their own and it was not
possible to say that other manufacturers produced goods of
that kind and quality, the goods under assessnent could be
consi dered as nenbers of their own class for the purpose of
s.30 (a) even although at the tinme and place of i nmportation
there were no other nenbers. The price obtained for them it
was said, would correctly represent the price obtainable for
goods of the like kind and quality at the time and place of
i mportation. Then in Voltas Ltd. (supra), this Court
observed that the application of s.4 (a) of the Centra
Excises and Salt Act did not depend upon any hypothesis to
the effect that at the time and place of sale, any further
articles of 1like kind and quality should have been sold. If
t here was
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an actual price for the goods thenselves at the tine and
place of sale and if that was a "whol esal e cash price", the
cl ause was not inapplicable for want of sale of other goods
of a like kind and quality. It seems to us that the nore
practical way of looking at the problemis that there are
very few cases indeed where two manufacturers produce an
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article of the like kind and quality. An instance has been
supplied by |earned counsel for the assessees, and we are
referred to the case of a factory which nmanufactures
identical electric bulbs for supply to a nunber of companies
who sell themin the market under their own distinctive
trade nanes. Wiile such examples are possible, we are
inclined to accept the statement of the learned Solicitor
CGeneral that goods nanufactured by different manufacturers
generally differ in both kind and quality. Further, the
manuf acturing and other costs would vary from one
manuf acturer to another, depending on the efficiency of
manuf acturing techni ques and managenent nethods enpl oyed.
QO her inportant considerations are certainty and conveni ence
inthe admnistration of' the levy fromthe view point of
both the assessee and the Revenue. There is the further
consi deration that the wholesale cash price charged by the
assessee nust be ascertained on the basis that the sale to
the wholesale dealer is at armis |length. W are, therefore,
of the!view that we should prefer the construction suggested
by the Revenue t hat s.4 (a) applies to the goods
manuf actured by the assessee hinself. W nmay al so point out
that this conclusion is in accord wth the general intent
expressed in the new s.4 (1) (a), and as we shall show
presently it is the case of both the assessees and the
Revenue that in enacting the new s.4 in supersession of the
old section, no material departure was intended from the
basi ¢ schene for determining the value of ~ the excisable
article.

Accordingly, we ‘hold that ~pursuant to the old s.4 (a)
the value of an excisable article for the  purpose of the
excise levy should be takento be the priceat which the
excisable article is sold by the assessee to a buyer at
arms length in the course of wholesale trade at the tine
and place of renmoval. Were, however, the excisable article
is not sold by the assessee in wholesale trade but, for
exanpl e, is consuned by the assessee in his own industry the
case is one where under the old s.4 (a) the value nmust be
determ ned as the price at which the excisable article or an
article of the like kind and quality is capable of being
sold in whol esal e trade at the time and place of renoval.

VWere the excisable article or an article of the like
kind and quality is not sold in whol esal e trade at the place
of renoval, that is,
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at the factory gate, but is sold in the wholesale trade at a
pl ace outside the factory gate, the wvalue should be
determned as the price at which the excisablearticle is
sold in the wholesale trade at such place, after deducting
therefrom the cost of transportation of the excisable
article from the factory gate to such place. The claimto
ot her deductions will be dealt with later.

Finally, where the wholesale price of the excisable
article or an article of the like kind and quality is not
ascertai nable, then pursuant to the old s.4 (b) the value of
the excisable article shall be the price at which the
excisable article or an article of the Ilike kind and quality
is sold or is capable of being sold by the assessee at the
time and place of renoval or if the excisable article is not
sold or is not capable of being sold at such place, then the
price at which it is sold or is capable of being sold by the
assessee at any other place nearest thereto.

In every case the fundanmental criterion for conputing
the value of an excisable article is the price at which the
excisable article or an article of the like kind and quality
is sold or is capable of being sold by determning such
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val ue.

As we have noted, Parlianment anmended the GCenera
Excises and Salt Act by Act XXII of 1973. In particular
Parliament introduced a new s.4 which totally superseded the
old section, and enbodied a nuch nore conprehensive and
clearly enunciated schene for the determ nation of the rea
val ue of an excisable article. Clause (a) of the news.4
speaks of the "value" being the "nornmal price, that is to
say, the price at which such goods are ordinarily sold to a
buyer in the course of wholesale trade for delivery at the
time and place of removal where the buyer is not a rel ated
person and the price is the sole consideration for the
sale."

Were the normal ~price of such good is not
ascertainable for the reason that such goods are not sold or
for any other reason, the new s.4 (1) (b) provides that the
near est ascertai nable equivalent thereof determined in such

manner .as . may be prescribed shall be the value of the
exci sabl e ‘'goods for the purpose of charging the excise duty.
[t will be noticed that the basic scheme for

determ nation of the price in-the news.4 is characterised
by the sane dichotony as that observable in the old s.4. It
was not the intention of Parliament, when enacting the new
Ss.4 to create a scheme materially different
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fromthat enbodied in the superseded s.4. The object and
pur pose renai ned the sane, and so did the central principle
at the heart of the schenme. The new scheme was nerely nore
conprehensi ve and the | anguage enployed nore precise and
definite. As in the ~old s.4, the terns in which the val ue
was defined remmined the price charged by the assesseee in
the course of wholesale trade for delivery at the tinme and
pl ace of renoval. Under the new s.4 the phrase "place of
renoval " was defined by s.4 (b) not nmerely as "the factory
or any other place or premnmises of production or manufacture
of the excisable goods"™ fromwhere such goods are renoved
but was extended to "a warehouse or any place or prenises
wherein the excisable goods have been pernitted to be
deposited without paynment of duty" and from where such goods
are renoved. The judicial construction of the provisions of
the old s.4 had already declared that the price envisaged
under clauses (a) and (b) of that section was the price
charged by the manufacturer in a transaction at arms length.

After referring to several cases, sonme of which have already
been mentioned here earlier, this Court ~pointed out in
Voltas Limted (supra) that "the wholesale <cash has to be
ascertained only on the basis of transactions at arms
length. If there is a special or favoured buyer to whom a
specially low price is charged because of extra-comercia

consi derations, e.g., because he is a relative of the
manuf acturer, the price charged for those sal es would not be
the "whol esal e cash price" for |evying excise under 's.4 (a)
of the Act. A sole distributor mght or might not ‘be a
favoured buyer according as terns of the agreenent wi th him
are fair and reasonable and were arrived at on purely
comer ci al basis."

That was also the viewtaken in Atic Industries Ltd.
(supra). The new s.4 makes express provision in that behalf.
Under the news.4 also, it 1is necessary to take the price
charged by the manufacturer as one which is un-effected by
any concessional or nmanipul ative consi derati ons, and
therefore the "nornmal price" nmentioned in the news.4 (1)
(a) speaks of a price "where the buyer is not the related
person and the price is the sole consideration for the
sal e." The expression "rel ated person" has been specifically
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defined in the news.4 (4) (c), and transactions in which a
"“related person" is involved are covered by the third
proviso of s.4 (1) (a).

Both | earned counsel for the assessees and the | earned
Solicitor GCeneral for the Revenue are agreed that in
enacting the new s.4 Parlianment did not intend to bring into
exi stence a scheme of valuation different fromthat enbodi ed
inthe old s.4
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Reference was nmde in that connection to the Statenent of
nj ects and Reasons. The difference, however, lies in this

that while |earned counsel for the assessee attenpted to
show by reference to the old s.4 that the legislative intent
was to confine the value of an excisable article to the
manuf acturing cost and manufacturing profit and that
therefore the sane limtations should be read into the new
s.4, the learned Solicitor GCeneral approached the problem
fromthe other end and contended that since on a plain
reading of the new s.4 the price actually charged by the
assessee was the true criterion and was not linmted to the
manuf acturing cost and manufacturing profit it is that
constructi on which should be put also on the old s.4. W
have earlier i ndi cated our inability to accept the
proposition that the old s.4 defined the value of an
excisable article /in terns of the manufacturing cost and
manufacturing profit excl usivel y. We find from an
exam nation of the provisions of the news.4 that a sinilar
conclusion nust follow The normal price nmentioned in the
news.4 (1) (a) is ‘the price at which the goods are
ordinarily sold by the assessee in the course of whol esal e
trade. It 1is the wholesale price charged by him It is a
price which nay vary, according to the first proviso to the
news.4 (a) with different classes ~of buyers. It may also
be, according to the second proviso tothe news.4 (1) (a)
the price fixed as the whol esale price under any |aw or the
maxi mum price where the |aw fixesa maxi mum The price nmay
also be a different price if the case falls within the third
proviso to the news 4 (1) (a). I'n.that event it wi'll be the
price charged by a related person in the course of whol esal e
trade. Clearly, it is not possible to conceive of the price
under the new s.4 (1) (a) being confined to the
manuf acturing cost and the manufacturing profit. Moreover,
it is reasonable to suppose that the central principle for
the determination of the value of the excisable article
shoul d be the sane, whether the case falls under cl. (a) or
cl (b) of the old s.4 or under the new s.4 (1). Wen regard
is had to the provision of cl. (b) in each case; it is not
possible to |imt the price to its conponents representing
the manufacturing cost and manufacturing profit.

We have examined the principles of an excise 1evy and
have considered the statutory construction of “the Act,
before and after its amendment, in view of the three
propositions formul ated, on behalf of the assessees, as
principle constituting the essential characteristics of a
duty of excise. It is apparent that the first proposition
that excise is a tax on the manufacture or production of
goods, and not on anything else, is indisputable and is
supported by a catena of cases beginning with The Centra
Provi nces and Berar Sal es of Motor
380
Spirit and Lubricants Taxation Act. 1938 (supra). As regards
the second proposition, that wuniformty of incidence is a
basic characteristic of excise, we are inclined to think
that the accuracy of the proposition depends on the |evel at
which the statute rests it. W shall discuss that presently.
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As to the third proposition, that the exclusion of post
manuf acturi ng expenses and post nmanufacturing profit is
necessarily involved in the first principle does not
inevitably follow The exclusion of post nmanufacturing
expenses and post manufacturing of profits is a nmatter
pertaining to the ascertainment of the "value" of the
excisable article, and not to the nature of the excise duty,
and as we have explained, the standard adopted by the
Legislature for determning the "value’ mmy possess a
broader base than that on which the charging provision
proceeds. The acceptance of the further statenent contained
inthe formulation of the third proposition, that the
excl usion of post manuf act uri ng expenses and post
manufacturing profits helps to achieve wuniformty of
incidence in the levy of excise duty, depends on what is the
poi nt at whi ch such unifornity of incidence is contenplated.
It is not necessarily .involved at the stage of sale of the
article by the manufacturer because we find for exanple that
under the anmended s.3 (3) of “the Central Excises and Salt
Act, different tariff values may be fixed not only (a) for
di fferent classes of descriptions of the same excisable
goods, but also (b) for excisable goods of the sane class or
description (i) produced” or manufactured by different
cl asses of producers or ~ manufacturers, ~or (ii) sold to
di fferent classes /of buyers. That the "value" of excisable
goods determined wunder the new s.4 (a) my also vary
according to certain circunstances is evident fromthe three
cl auses of the proviso to that clause. Cause (i) recogni ses
that in the normal « practice of ~ wholesale trade the same
class of goods may be sold by the assessee at  different
prices to different classes of buyers; in that event, each
such price shall, subject to the other conditions of cl
(a), be deened to be the normal price of such goods in
relation to each class of buyers. Cause (ii) provides that
where the goods are sold in wholesale at a price fixed under
any law or at a price being the ~maximum fixed under any
such law, then the price or the maxi numprice, as the case
may be, so fixed, shall in relation to the goods be deened
to be the normal price thereof. Under cl. (iii), where the
goods are sold in the course of wholesale trade by the
assessee to or through a related person, the normal price
shall be the price at which the goods are sold by the
rel ated person in the course of wholesale trade at the tine
of removal to dealers (not being related persons) or where
such goods are not sold to such deal ers,
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to dealers (being related persons) who sell such goods in
retail. The wverity of the three principles propounded by
| ear ned counsel for the assessees has been, as indeed it had
to be, exanmined in the context of the Act before and after
its amendment. For the case of the assessees is-that the
amendnment has made no material change in the basic schenme of
the levy and the provisions for determ ning the value of the
exci sable article.

Learned counsel for the assessees has contended that
the old s. 4 (a) expresses the conceptual nature of the
"val ue" of an excisable article because neither the identity
of the manufacturer nor the identity of the goods sought to
be charged nor the actual wholesale price charged by the
manuf acturer is the determ ning factor. W have cone to the
conclusion after carefully weighing the matter that on a
true construction of its provisions in the context of the
statutory schene the old s (a) should be considered as
applicable to the circunstances of the particul ar assessee
hi nsel f and not of manufacturers generally. As regards the
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second el enent, nanely, the identity of the goods sought to
be charged, that also, to our nind, is a determ ning factor
because the statute speaks of "an article of the like kind
and quality". The third element, nanely, the actua
whol esal e price charged by the manufacturer is |Iikew se a
determning factor in view of our conclusion that the
identity of the manufacturer is material in the application
of the old s. 4 (a).

Learned counsel for the assessees urged that the
expression "nornal price" inthe news. 4 (1) (a) neans the
price normal for the purposes of the excise duty and that,
it is said, means the manufacturing cost plus the
manufacturing profit. It is urged that the normal price for
the purposes of the levy nmust be a price not |oaded with
extraneous el enents, extraneous to the nature of the inpost.
It is pointed out that in order to bring the operation of
the statute within the purpose intended by the Legislature
the courts are justified is doing "sone violence to the
words" 'and support-is taken from Luke v. 1.R C, and the
principle adopted by this Court in Conmi ssioner of |ncone-
Tax, Central, Calcutta v. National ‘Taj Traders and in KP
Varghese v. Income-Tax O ficer, FErnakulamand Another. A
somewhat simlar approach had already been adopted by this
Court in Comm ssioner of ‘Income Tax,
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(Central), Calcutta v. B.N Bhattachargee and Another
Learned counsel also referred to Commissioner of Walth-Tax,
Bi har and Orissa v. ' Kripashankar Dayashankar Wrah and R B
Jodha Mal Kuthiala v. Comm ssioner of |ncone-Tax. Punjab
Jammu & Kashmir and H machal Pradesh. When the news. 4 (1)
(a) is read as a whole, the nmeaning of the expression
"normal price" becones plainly evident. It will be noticed
the expression "normal price’ is followed by the ' phrase
“"that is to say". The phrase "that is to say" says Stroud' s
Judicial Dictionary (Fourth Edition, Vol. 5 p. 2753)" is the
comencenment of an ancillary clause which explains the
nmeaning of the principal <clause. It bas the followng
properties: (1) it nmust not be contrary to the principa
clause; (2) it must neither increase nor dimnish it; (3)
but where the principal clause is general in term it nmay
restrict it," and reference has been nade to Stuckel ey v.
Butler and Harrington v Pole. Therefore, the phrase "nornm
price" is defined by the words in s. 4 (1) (a) which follow.
It is ’'the price at which such goods are ordinarily sold by
the assessee to a buyer in the course of whol esale trade for
delivery at the time and pl ace of renpval where the buyer is
not a related person and the price is the sole consideration
for the sale,”

Learned counsel for the assessees contended that the
news. 4 (1) (a) also levies excise on the basis 'of a
conceptual value which nust exclude post manufacturing
profit and in support of that submission he has adduced a
nunber of reasons. It is said that the essential principle
of excise dictates the exclusion of post manufacturing
expenses and profit. That, it 1is pointed out, is also
suggested by the principle of uniformty of incidence, for
it is only by such exclusion that uniformcriterion can be
applied to all manufacturers, those who have selling and
mar keti ng organi sations and who load the ex-factory
whol esale price to recoup thenselves the costs of the
selling organisation and of equalised freight and those who

do not load their whol esal e price with such post
manuf acturing expenses. Rel i ance is pl aced on t he
| egislative history, it being contended that the new s. 4.

should be interpreted on the sanme basis as the old s. 4.
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Reference is nade to the Statenment of (Cbjects and Reasons of
Act XXI'Il of 1973 to show that no change
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of substance in the basis of the charge or |evy was intended
by the amendnent of s. 4. It is said that the phrase "that
isto say" in the new s. 4 (1) (a) indicates that the
conceptual criterion for det er m ni ng the val ue is
substantially the sanme as it was in the old s. 4. Then, it
is pointed out, s. 4 (1) (b) enacts that "where the norna
price is not ascertainable, the nearest ascertainable
equi val ent thereof" has to be determ ned. As a consequence,
it is urged that where sales are nade on ex-depots post
manuf act uri ng expenses and post manufacturing profit nust be
deducted. The same principle shoul d appl y in t he
construction of the new s. 4 (1) (a). By adopting the sane
principle for cases falling under s. 4 (1) (a) and s. 4 (1)
(b) it is possible it is said, to reach wuniformty of
incidence in both classes of cases. It is pointed out, that
the value of the goods nust be the same for the purposes of
the | evy, whether the goods are sold ex-factory or ex-depot.
It is wurged that althoughthe new s. 4 (4) (d) (ii) pernits
two types of deductions of taxes and discount, it does not
prohi bit deductions other shall the two permitted. Finally,
if the wholesale p. ice can be adjusted upward by the
department making /additions thereto, it can be adjusted,
downward, at the instance of the assessee, to make it
conformto the conceptual <criterion of  the value on which
exci se can be | evied.

The essential ‘content of the reasons stated by |earned
counsel proceeds on the assunption that a conceptual val ue
governs the assessnment of the levy. W have already exam ned
the validity of the three principles underlying the concept,
and we have indicated the extent to which they cannot be
accepted. We have observed that . the old s 4 as well as the
news. 4 determine the value on the basis price charged or
chargeabl e by the particular  assessee, and the price is

charged or is chargeable in  respect of the article
manufactured by him The value of the excisable article is
determned in that context. Wen that is so, t he

fundanental basis on which the argunent has been raised on
behal f of the assessees cannot survive. W my  add that
whet her any further deductions can be clainmed beyond those
already nentioned in the statute will depend on the nature
of those clains in the case of a particul ar assessee.

Qur attention has been drawn to the observation of this
Court in Chotabhai Jethabhai Patel and Co. v. The Union O
India and Another that "a duty of excise is a tax-levy on
hone- produced goods of a specified class or description, the
duty being cal cul ated according
384
to the quantity or value of the goods and which'is |evied
because of the nmere fact of the goods having been produced
or manufactured and unrelated to and not dependent on any
commercial transaction in then". dearly, when the Court
referred to the calculation of the duty according to the
gquantity or value of the goods, it referred disjunctively-
to the nature of the levy, and it is the nature of the |evy
13 not the value for assessing the levy, which it had in
m nd when it pointed to the goods having been produced or
manuf actured, and observed that the nature of the levy is
not related to or dependent on any conmercial transaction
The following observation of Gwer, CJ. in The Centra
Provinces and Berar Sales of Mtor Spirit and Lubricants
Taxation Act, 1938 (supra) was al so placed before us:

“In ny opinion the power to nake laws with respect to
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duties of excise given by the Constitution Act to the
Federal Legislature is to be construed as a power to
i mpose duties of excise upon the manufacturer or
producer of the excisable articles, or at least at the
stage of, or in connection wth, mnufacture or
producti on, and extends no further."
The | earned Chief Justice was referring in this statenent to
the power to make a law respect of a duty of excise. He
construed it as a power to inpose the duty wupon the
manuf acturer or producer, and explained that the Ilevy
related to the manufacture or production and to no further
stage. It was the nature of the |levy which was adverted to
by the |I|earned Chief Justice, nanely, that it was a |l evy on
goods manufactured or produced. It will be renenbered that
the question before the Federal Court in that case whether
the levy in question was alevy of excise or a levy of sales
tax. A levy of excise turns on the manufacture or production
of the ~excisable article, while a levy of sales tax by its
nature, arises at _a stage beyond, nanely, the sale of the
article. The task before the Court was to identify the
nature of -the levy. It was not concerned with the assessnent
of the value of the article for the purpose of the |evy.
This brings to a close in these cases the question
whet her the value of an article for the purpose of the
excise levy nust be confined to the nmanufacturing cost and
the manufacturing profit in respect of the article. In our
j udgrment, the question has to be answered in-the negative.
385
The next question for consideration is whether the
provisions in the new s. 4 in respect of transactions’
effected by the assessee to-or through "a related person”
are invalid. The new s. 4 (1) (a) provides that the val ue
shal | be deened to be the normal price, and the nornal price
is defined as the price at which the goods are ordinarily
sold by the assessee in the course of whol esal e trade where
the buyer is not a "related person"” and the price is the
sol e consideration for the sale. The third proviso to the
news. 4 (1) (a) provides that where the assessee so
arranges that the goods are generally not sold by himin the
course of wholesale trade except to or through a'related
person, the normal price of the goods sold by the assessee
to or through such rel ated person shall be deened to be the
price at which they are ordinarily sold by the related
person in the course of wholesale trade at the tine  of
renoval, to dealers (not being related persons) or ~where
such goods are not sold to such dealers, to deal ers (being

rel ated persons) who sell such goods in retail. The news. 4
(4) (c) defines the expression "rel ated person™ as foll ows:
"(c) 'related person’ neans a person ~who is so

associated wth the assessee that they have

interest, directly or indirectly, in the business

of each other and includes a holding conpany, a

subsi diary conmpany, a relative and a distributor

of the assessee, and any sub- distributor of such

di stributor.

Expl anation :- 1In this clause 'holding conpany’,
"subsidiary conpany’ and ’'relative’ have the sane
nmeani ngs as in the Compani es Act, 1956 (1 of 1956)."
Learned counsel for the assessees contends that the

provisions regarding related persons are wholly unnecessary
because to counter-act evasion or avoidance any artificially
arranged price between the nmanufacturer and his whol esale
buyer can be rejected in any case under s. 4, and we are
referred to the observations of this Court in Voltas Limted
(supra) and Atic Industries Ltd. (supra). It is true, we




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 30 of 36

think, that the new s. 4 (1) contains inherently within it
the power to determine the true value of the excisable
article, after taking into account any concession shown to a
special or favoured buyer because of extra-comercia
considerations, in order that the price be ascertained only
on the basis that it is a transaction at arms |ength. That
requirenment is enphasised by the provision in the news. 4
(1) (a) that the price should be the sole consideration for
the sale. In every
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such case, it wll be for the Revenue to determ ne on the
evi dence before it whether the transaction is one where
extra-comrerci al considerations have entered and, if so,

what should be the price to be taken as the value of the
excisable article for the pur pose of exci se duty.
Nonet hel ess, it was open to Parlianent to incorporate
provisions in the section declaring that certain specified
cat egories of transactions fall within the tainted class, in
which case an irrebuttable presunption wll arise that
transacti'ons belonging to those categories are transactions
whi ch cannot be dealt with under the usual neaning of the
expression "nornmal price" set forth in the news. 4 (1) (a).
They are cases where it will not be necessary for the
Revenue to exam ne the entire ganut of evidence in order to
det erm ne whether /the transaction is one pronpted by extra-
conmercial considerations. It will be open to the Revenue on
being satisfied that the third proviso to the news. 4 (1)
(a) read with the definition of "related person” in s. 4 (4)
(c) is attracted, to proceed to determine the "value in
accordance with the terns of the third proviso.

It is wurged on behalf of the assessee ‘that the
provi sions are, whinsical and arbitrary, and cannot be said
to be reasonably calculated to deal wth the issue of
evasion or avoidance of excise. It is said that the
assessment on the manufacturer by reference to the sale
price charged by his distributor i's "wholly inconpatible
with the nature of excise", and/ we are referred/to Atic
Industries Ltd. (supra). Now, is-a well known |egislative
practice to enact provisions in certain linmted case where
an assessee mmy be taxed in respect of the incone or
property truly belonging to another. They are cases where
the Legislature intervenes to prevent the circunvention of
the tax obligation by tax payers seeking to avoid or reduce
their tax liability through nodes resulting in the incone or
property- arising to another. The provisions of the law may
i ndeed be so enacted that the actual existence of such
notive may be wholly immaterial, and what has been done by
the assessee mamy even, proceed from wholly bona fide
intention. Wth the aid of legal fiction, the Legislature

fastens the liability on the assessee. Wen the |egislature
enpl oys such a device, and the liability is attached w thout
qualification, it is reasonable to i nfer t hat an

irrebuttabl e presunption has been created by |aw ' Such
provi sions have been held to be wthin the |egislative
conpetence of the Legislature and as falling wthin its
power of taxation, and reference may be made to Balaji v.
I ncome- Tax O ficer, Special Investigation Grcle,
387
Navnitlal C. Javeri v. K. K Sen, Appellate Assistant
Conmi ssi oner of Income-Tax, 'D Range, Bonbay and Punjab
Distilling Industries Ltd. v. Conm ssioner of Incone-Tax,
Punj ab.

It is contended for the assessees that the definition
of the expression "related person" is so arbitrary that it
i ncludes within that expression a distributor of the
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assessee. It 1is urged that the provision falls outside the
ambit of Entry 84 of List | of the Seventh Schedule to the
Constitution inasnmuch as it is wholly inconsistent with the
levy of excise, and if it is attenpted to seek support for
the provision fromthe residuary Entry 97 of List | as a
non-descript tax the attenpt nust fail because there is no
charging section in the Central Excises and Salt Act
enpowering the levy of such non-descript tax nor any
machinery provision in the Act for collection such a tax.
The charging provision and the machi nery provisions of the
Act, it is pointed out, deal exclusively with excise duty
and not with any other tax. The validity of the provisions
is assailed also on the ground that it violates Articles 14
and 19 of the Constitution. The chall enge nade on behal f of
the assessees is powerful and far-reaching. But it seens to
us unnecessary to enter into that question because we are
satisfied that the provision in the definition of "rel ated
person” relating to a distributor can be legitimtely read
down and /its validity thus upheld. In our opinion, the
definition of related person should he so read that the
words "a relative and a distributor of the assessee" should
be understood to nmean a distributor who is a relative of the
assessee. It wll be  noticed that the Expl anation provides
that the expression "relative" has the same neaning as in
the Conpanies Act, 1956. As regards the other provisions of
the definition of "related person', that is to say, "a
person who is so associated with the assessee that they have
interest directly ‘or indirectly, -in‘the business of each
other and includes a holding conmpany, a subsidiary conpany.
.", we think that the provision shows a sufficiently
restricted basis for enploying the legal fiction. Here
again, regard nust be had to the Explanati on which provides
that the expression "holding conpany and - subsidiary" have
the sane nmeanings as in the Conpanies Act, 1956. Reference
in this connection my be nade to Tata Engineering and
Loconotive Co. Ltd. v. State of Bihar and others where the
principle was approved by this Court that the corporate vei
could be lifted where
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the compani es shared the relationship of a holding conmpany
and a subsidiary conpany, and to Juggi Lal Kam apat v.
Conmi ssi oner O Incone-Tax, U.P., where this Court held
that the wveil of corporate entity could be liftedto pay
regard to the economic realities behind the |egal facade,
for exanple, where the corporate entity was used for tax
evasi on or to circunvent tax obligation

At one stage, it was urged for the assessees that by
making provision in the Central Excises and Salt. Act
respecting transactions to or through a "related person”,
Parliament was very close to naking the levy a sales tax.
The contention cannot be accepted and we need nerely refer
to the position delineated earlier and set forth 'in the
series of cases beginning wth The Central Provinces and
Berar Sales of Mdtor Spirit and Lubricants Taxation Act,
1938 (supra) See also Jullundur Rubber Goods Manufacturers’
Association v. Union of India & Anr,

From what has gone before, we consider that the true
position under the Central Excises and Salt Act, 1944 as
amended by Act XXIl of 1973 can be set forth as follows .

(i) The price at which the excisable goods are
ordinarily sold by the assessee to a buyer in the
course of wholesale trade for delivery at the tine
and place of renoval as defined in sub-section (4)
(b) of section 4 is the basis for determ nation of
exci sabl e value provided, of course, the buyer is
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not a related person wthin the nmeaning of
sub-section (4) (c) of section 4 and the price is
the sole consi deration for the sale. Thi s
proposition is subject to the ternms of three
provi sos to sub-section (1) (a) of section 4.

(ii) There the price of excisable goods in the course
of wholesale trade for delivery at the tinme and
pl ace of renmoval cannot be ascertained for the
reason that such goods are not sold or for any
ot her reason, the nearest ascertainabl e equival ent
thereof determ ned in the nmanner prescribed by the
Central Excises (Valuation) Rules. 1975 should be
taken as representing the excisable value of the
goods;

389

(iii) Where whol esal e price of any exci sabl e goods for
delivery at the place of renoval is not known and
the value thereof is determned with reference to
the wholesale Price for delivery at a place other
than the pl ace of renoval , t he cost of
transportation from the place of renpval to the
pl ace of delivery should be excluded from such
price;

(iv) O course, these principles cannot apply where the
tariff value  has been fixed in respect of any
exci sabl e goods under sub-section (2) of section
3;

(v) On a proper interpretation of the definition of
"rel ated person’ in sub-section (4) (c) of section
4, the words "a relative and a distributor of the
assessee" do not refer to any distributor but they
are linmted only to a distributor who is a
relative of the assessee with in the neaning of
the Conpanies Act, 1956. So read, the definition
of 'relates person’™ is not unduly w de and does
not suffer fromany constitutional infirmty. It
is wi thin the l.egislative conpet ence of
Parliament. It is only when an assessee soO
arranges that the goods are generally not sold by
himin the course of wholesale trade except to or
through such a related person that the price at
whi ch the goods are ordinarily sold by the related
person in the course of wholesale trade at the
time of renoval to dealers (not being related
persons) or where such goods are not sold to such
dealers, to dealers (being related persons who
sell such goods in retail is liable to be taken as
the excisable value of the goods proviso under
(iii) to sub-section (1) (a) of section 4.

W now proceed to the question whether any post
manuf acturi ng expenses are deductible fromthe price when
determ ning the "value" of the excisable article. The old s.
4 provided by the Explanation there to that in deternining
the price of any article under that section no abatenent or
deduction would be allowed except in respect of trade
di scount and the amount of duty payable at the tine of the
renoval of the article chargeable with duty fromthe factory
or other premises aforesaid. The new s. 4 provides by
subs. (2) that where the price of excisable goods for
delivery at the place
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of renmoval is not known and the value is determined with
reference to the price for delivery at a place other than
the place of renoval, the cost of transportation fromthe

pl ace of rempoval to the place of delivery has to be excluded
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fromsuch price. The news. 4 also contains sub-s. (4) (d)
(ii) which declares that the expression "value" in relation
to any excisable goods, does not include the amount of the
duty of excise, sales tax and other taxes, if any, payable
on such goods and, subject to such rules as may be made, the
trade di scount (such discount not being refundable on any
account whatsoever allowed in accordance with the nornma

practice of the wholesale trade at the tine of renoval in
respect of such goods sold or contracted for sale. Now these
are clear provisions expressly a providing for deduction

fromthe price, of certain itenms of expenditure. But |earned
counsel for the assessees contend that besides the heads so
specified a proper construction of the section does not
prohibit the deduction of ot her categories of post

manuf acturing expenses. It is also urged that although the
news. 4(4) (d) (i) declares that in conputing the "val ue"
of an excisable article, the cost of packing shall be

i ncl uded, ‘the provision should be construed as confined to
primary packing and as not extending to secondary packing.
The head ' under which the claim to deduction is nmade are
detail ed bel ow:
(1) Storage charges.
(2) Freight or ot her transport charges, whether
specific or equalised.
(3) Qutward handl i ng charges, whether specific or
equal i sed.
(4) Interest on inventories (stocks carried by the
manuf acturer after clearance).
(5) Charges for.  other services after delivery to the

buyer .

(6) I nsurance after the goods have left the factory
gat e.

(7) Packing charges.

(8) Marketing and Selling organisation expenses,

i ncl udi ng advertisenment and Publicity expenses.
At the outset, we nust nake it clear that the
contentions in this regard on ‘behalf of the assessees
proceeds on two broad bases.
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The first is that to deternmine the value of an excisable
article, all expenses nust be excluded which do not enter

into the formula of manufacturing cost plus manufacturing
profit. This follows from the principal plank of the
assessees’ case that the "value" nust be confined to-the
manuf acturing cost, and the nmanufacturing profit. For, it is
said, that if the deductions claimed are allowed, the price
woul d be brought dowmn to the conceptual value. Al post
manuf act uri ng expenses are clained fromthat perspective and
within that context. The other basis on which the claim
proceeds, is that the price at the factory gate and the
price at a depot outside the factory gate are identical

We shall now examine the claim It is apparent that for
the purpose of determining the "value", broadly speaking
both the old s. 4(a) and the now s 4(1) (a) speak of the
price for sale in the course of wholesale trade of _an
article for delivery at the tine and place of renoval
nanely, the factory gate where the price contenpl ated under
the old s. 4(a) or wunder the new s. 4(1)(a) is not
ascertainable, the price is determ ned under the old s. 4(b)
or the news. 4 (1) (b). Now, the price of an article is
related to its value (using this termin a general sense),
and into that val ue have poured several conponents,
i ncl udi ng those which have enriched its value and given to
the article its marketability 1in the trade. Therefore, the
expenses incurred on account of the several factors which




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 34 of 36

have contributed to its value upto the date of sale, which
apparently would be the date of delivery, are liable to be
i ncl uded. Consequently where the sale is effected at the
factory gate, expenses incurred by the assessee up to the
date of delivery on account of storage charges, outward
handl i ng charges, interest on inventories (stocks carried by
the manufacturer after clearance), charges for other
services after delivery to the buyer, nanely after-sales
service and marketing and selling organisation expenses
i ncludi ng adverti sement expenses cannot be deducted. It wll
be noted that advertisement expenses, nmarketing and selling
organi sati on expenses and after-sales service pronote the
marketability of the article and enter into its value in the
trade. Wiere the sale in the course of wholesale trade is
effected by the assessee through its sales organisation at a
pl ace or places outside the factory gate, the expenses
incurred by the assessee upto the date of delivery under the
af oresai d heads cannot, on the sane grounds, be deducted But
the assessee wll be entitled to a deduction on account of
the cost ‘of ‘transportation of the excisable article fromthe
factory gate to the place or places where it is sold. The
cost of transportation will include the cost of insurance on
t he
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freight for transportation of the goods fromthe factory
gate to the place or places of delivery.

Where freight is averaged and the averaged freight is
included in the wholesale cash price so that the whol esal e
cash price at any place or places outside the factory gate
is the same as the whol esal e cash price at the factory gate,
the averaged freight included in such whol esale cash price
has to be deducted in order to arrive at the real whol esale
cash price at the factory gate and Do excise duty can be
charged on it.

The case in respect of the cost of packing is sonewhat
conpl ex. The news. 4(4)(d)(i) has nade express provision
for including the cost of packing in the determnation of
"val ue" for the purpose of excise duty. |Inasnuch as the case
of the parties is that the new s. 4 substantially reflects
the position obtaining under the unanmended Act. W shal
proceed on the basis that the position.in regard to the cost
of packing is the same under the Act, both before and after
the anendnment of the Act S. 4(4) (d) (i) reads:

"(4) For the purposes of this section-

(d) "value", in relation to any excisabl e goods, -

(i) where the goods are delivered at the time of

renoval in a packed condition, includes the
cost of such packi ng-except thel cost of the
packing which is of a durable nature and is
returnabl e by the buyer to the assessee.

Expl anation.-In this sub-clause "packing" means
the w apper, container, bobbin, pirn, spool, 'reel or
sarp beam or any other thing in which or on which the
exci sabl e goods are wrapped, contained or wound."

It is relevant to note that the packing, of which the cost
is included is the packing of which the goods are wrapped,
contai ned or wound when the goods are delivered at the tine
of renoval. In other words, it is the packing in which it is
ordinarily sold in the course of wholesale trade to the
whol esal e buyer. The degree of packing in which the
excisable article is contained wll vary fromone cl ass of
articles to another. Fromthe particulars detail ed before us
by the assessees, it is apparent that the cost of primary
packing, that is to say, the 'packing in which the article
is contained and in which
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it is made marketabl e for the ordinary consuner, for exanple
a tube of toothpaste or a bottle of tablets in a cardboard
carton, or biscuits in a paper wapper or in a tin
container, must be regarded as falling wthin s. 4(4)
(d)(i). That is indeed conceded by |earned counsel for the
assessee. It is the cost of secondary packing which has
rai sed serious dispute. Secondary packing which different
grades. There 1is the secondary packing which consists of
| arger cartons in which a standard nunber of primary cartons
in the sense nentioned earlier) are packed. The |I|arge
cartons may be packed in to even larger cartons for
facilitating the weasier transport of the goods by the
whol esal e dealer. 1s all the packing, no matter to what
degree, in which the whol esal e deal er takes delivery of the
goods to be considered for including the cost thereof in the
"value" ? O does the law require a line to be drawn
somewhere? W must renenber that while packing is necessary
to nake the excisable article nmarketable, the statutory
provision calls for strict construction because the levy is
sought to be extended beyond the nmanufactured article
itself. It seenms to us that the degree of secondary packing
which is necessary for putting the excisable article in the
condition in whichit is generally sold in the wholesale
market it the factory gate is the degree of packi ng whose
cost can be included in the "value" of the article for the
purpose of the excise levy. To that extent, the cost of
secondary packi ng cannot be deducted from the whol esal e cash
price of the excisable article at the factory gate.

If any special secondary packing is provided by the
assessee at the instance of a whol esal e buyer which is not
generally provided as a nornmal feature of ~the wholesale
trade, the cost of such packing shall be deducted fromthe
whol esal e cash price

W have also been referredto s. 2(f) of the Act which
defines the expression "manufacture", and it is urged that
the degree of packing to be considered for the purpose of
including its cost in the "value" of an excisable article
shoul d be spelled out fromthat definition. W are unable to
accept the suggestion. The expression "manufacture" is
related to the taxable event and refers to a process which
enters into the character of the article, while "packing"
has been defined by s. 4 (4) (d) (i) in relationto the
"val ue" of the article.

That, we think, is the position in regardto the cost
of packing wunder the Act, both before a its amendnment and
after.

394

W have considered the claimto deductions under the
speci fic heads enunerated by the assessees, and our judgnent
is confined to those itens. No other head of expenses has
been pl aced before us for our opinion

Learned counsel for the parties have drawn our
attention to a number of decisions rendered by different
Hi gh Courts on sone of the points raised before us. W have
exam ned those cases, but we think it unnecessary to refer
to them as they do not add to the considerations we have
kept before us in arriving at our concl usions.

These are the reasons for our order of My 9,1983, and
they explain the scope wthin which that order nust be
construed as well as the basis on which it was nade.

The individual appeals, wit petitions, special |eave
petitions and transferred cases wll be Ilisted now for
appropriate orders in the light of this judgnment on Cctober
31, 1983.
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