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ACT:
Code of Crimnal Procedure, s. 417(3), (4)-Accused acquitted
by Additional Sessions judge-Application for special |eave

to appeal to High Court against acquittal filed after 60
days of order-Provisions of Linmtation Act, s. 5, whether
applicabl e-Special lawLinitation Act (9 of 1908) s. 29(2).

HEADNOTE

The respondent was committed to the Court of Sessions to
st and his trial. However, he was acquitted by the
Addi tional Sessions Judge on Decenber 31, 1959. The

appellant filed on April 22, 1960, an application under s.
417(3) of the Code of Crimnal Procedure in the H gh Court
for Special Leave to appeal fromthe order of the Additiona
Sessi ons Judge. The High Court disnissed the appeal on the
ground that the application for special |eave to appeal was

barred by tinme. It was held that the provisions of s.
417(4) of the Code of Crimnal Procedure were in the nature
of a special law and the provisions of s...5 of the

Limtation Act were not applicable. The appellant cane to
this Court after getting a certificate of fitness to appea
to this Court. Dismissing the appeal

HELD : (i) The special rule of limtation laid dowmn in s.
417(4) of the Code of Criminal Procedure is a special law of
[imtation Governing appeals by private prosecutors and s. 5
of the Limtation Act does not apply in view of s. 29(2)(b)
of. the Limtation Act. A special |law neans a |aw enacted

for special cases, in special circunstances, in contra-
distinction to the general rule of law laid down as
applicable generally to all cases with which general |[|aw
deal s. In that sense, the Code of Crimnal Procedure is a
general law regulating the procedure for the trial of
crimnal cases Generally. Wen it lays down the bar of tine
in respect of special cases, in special circunstances, like

those contenplated by s. 417(3) and (4), it is a special |aw
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contained within the general law. |ikew se, the Limtation
Act is a general |aw |aying down general rules of limtation
applicable to all cases dealt with by the Act, but there may
be instances of a special law of limtation laid down in
ot her statutes, though not dealing generally with the | aw of
Limtation.

S. M Thakur v. The State of Bihar, 30 Pat. 126; Canara Bank
Ltd. v. The Warden Insurance Co., |.L.R [1952] Bom 1083;
Mohammad | brahimv. Gopi Lal, A l.R (1958) All. 691; Rajjan
Lal v. State |I.L.R [1960] 2 All. 761; Viswanathan Chetti ar
inre. (1957) 1 ML.). 150; Coinbatore Municipality v. K L.
Nar ayanan A.1.R (1958) Mad. 416; P. F. Subbareddi, V. D
Papi r eddi

983

Al.R (1957) Andh. Pra. 406; In re Parchuri Adeshamma
A l.R (1958) Andh.” Pra. 230; Anjanabai’ v. Yeshwantrao
Daul atrao Dudhe, |.L.R {1961] Bom 135, referred to.

JUDGVENT:

CRIM NAL APPELLATE JURI-'SDI CTION Crim nal Appeal No. 126 of
1962.

Appeal fromthe judgnment -and order dated Cctober 31, 1961 of
the Punjab High Court in Crimnal Appeal No. 825 of 1960.

Vi dya Dhar Mahaj an, for the appellant.

The Judgnent of the Court was delivered by

SINHA, C. J.-In this appeal, on a certificate of fitness
granted by the Punjab Hi gh Court, the only ' question for
determnation is whether the provisions of S. 5 of the
Limtation Act (9 of 1908) apply to an application for
special |eave to appeal, froman order of acquittal, under
sub-s. of S. 417 of the Code of Criminal Procedure. (to be
hereinafter referred to as the Code). The certificate was
granted by the Hi gh Court "because there is a considerable
conflict of opinion in the various H gh Courts".

In this case we are not concerned with the factual aspect of

the controversy between the parties. It is not, therefore,
necessary to set out in any detail the facts of that
controversy. It is enough to state that the respondent was

conmitted to the Court of Sessions to stand his trial wunder
s. 493, or in the alternative under S. 495, of the Indian
Penal Code, on the charge that he had, by deceit, caused the
appellant who was not lawfully married to him to  believe
that she was so married and in that belief ~had sexua
intercourse with her. 1In the alternative, it was alleged
that he married the appellant after concealing the fact that
he was al ready marri ed.

The prosecution was |aunched by a petition of conplaint
filed by the appellant before the Magi strat e. The
respondent was tried by the Additional Sessions |udge,
Gurdaspur, who by his judgnent dated Decenber 31, | 1959
acquitted himon the ground that the prosecution had failed
to prove that there was a marri age between the , conpl ai nant
and the accused. The appellant filed an ap-
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application on April 22, 1960, very nmuch later than 60 days
from the date of the order of acquittal, for special |eave
to appeal fromthat order, under s. 417(3) of the Code. In

a note appended to the application it was stated "that the
time in filing the present petition mght be excluded in
view of the fact that the District Magistrate, Gurdaspur

noved the Advocate-General in filing the appeal under s.
417, Criminal Procedure Code, which if filed would have
obviated the necessity of filing this petition. But., the
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State Governnent declined to file appeal and the intimation
to this effect was received on April 1, 1960. The origina
letter is attached herewith; fromthis date, it is wthin
time." On this application, a Division Bench of the High
Court passed the order "Adnmitted", on September 1, 1960.
VWen the appeal was placed for hearing before Falshaw and
Grover, JJ, a prelimnary objection was raised on behalf of
the respondent that the appeal was out of tine. Wiile it
was admitted on behal f of the appellant that the appeal was
filed long after the period prescribed by sub. s. (4) of s.
417 of the Code, it was argued that the delay could be
condoned wunder s. 5 of the Limtation Act, and that the
del ay had been so condoned by the Bench when the appeal was
admi tted.
The Bench pointed out that as a mtter of fact no
applicati on had been made by the appellant for extension of
the period of Iimtation for filing the petition for specia
| eave. The Bench further held that it could not accede to
the contention that the Bench while adnmtting the appeal had
condoned the delay. The Court, on an el aborate exam nation
of the provisions of the Code, and of the Linmtation Act,
cane -to the conclusion that the bar of tine prescribed by
sub-s. (4) of s. 417 was a "special law wthin the neaning
of s. 29(2) of the Limtation Act, and that, therefore, s. 5
of the Limtation Act would not be available to the
appel lant for condoning the admtted delay in filing the
application for special |eave. The H-gh Court noticed a
nunber of decisions of the different H gh Courts and
preferred to accept the view that the provisions of sub. s.
(4) of s. 417 of the Code were in the nature of a ’'specia
| aw though the Code as a whole was a general law. - In that
view of the matter, the H gh Court dism ssed the appeal on
the ground that the application for
985
special |eave to appeal was barred by time. The appellant
applied to the Hgh Court and -obtained the necessary
certificate of fitness and has cone up to this GCourt on
appeal fromthat order of the H'gh Court. The High / Court
,haturally did not go into the nerits of the controversy. W
have, therefore, to consider whether the High Court. was
right in comng to the conclusion that s. 5 of the
Limtation Act could not be available to the appellant ~for
condonation of the delay in filing the application for spe-
cial | eave under sub-s. (3) of s. 417 of the Code.
Before we refer to the different decisions of the H gh
Courts, taking conflicting views on the only question now
before wus, we would exam ne the rel evant provisions of the
Code and the Limtation Act. Section 417 of the Code is in
these terns : -
"417(1) Subject to the provisions of sub-
section (5), the State Governnment nmay, in any
case, direct the Public Prosecutor to present
an appeal to the H gh Court froman origina
or appellate order of acquittal passed by —any
Court other than a Hi gh Court.
(2)1f such an order of acquittal is passed in any case in
whi ch the offence has been investigated by the Del hi Specia
Police Establishment constituted under the Delhi Specia
Police Establishment Act, 1946 (XXXV of 1946), the Centra
CGovernment may al so direct the Public Prosecutor to present
an appeal to the H gh Court fromthe order of acquittal.
(3)If such an order of acquittal is passed in any case
instituted upon conplaint and the H gh Court, on an
application made to it by the conplainant in this behalf,
grants special |eave to appeal fromthe order of acquittal,
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the conplainant my present such an appeal to the High
Court.

(4)No application under sub-section (3) for the grant of
special leave to appeal fromthe order of acquittal shall be
entertained by the High Court after the expiry of sixty days
fromthe date of that order of acquittal

(5) If, in any Case, the application under sub-section

(3) for the grant of special |eave to appeal froman order

of, acquittal is refused, no appeal from that order of
acquittal shall it wunder sub-section (1)."

63-2 S. C India/64
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It wll appear that the section, which was recast by Act

XXVl of 1955, for the first tinme made provision for an
appeal by a private conplainant froman order of acquittal,
if he obtained special |eave to appeal fromthe High Court.
Previous to the Amending Act aforesaid, it was only the
State Governnent which could cone up in appeal from an order
of acquittal. ~The section, thus, provides for an appeal by
the State Governnment, as also by the conplainant in a cast
instituted upon a conplaint, provided that special |eave of
the Court is obtained. So far as appeal by the State
Covernment is concerned, s. 417 itself does not provide for
any period of limtation. The period of limtation for such
an appeal is laid'dowm in Art. 157 of the Linmtation Act.
Previous to the amendnent of 1955, the period of Ilinitation
for such an appeal by the State Governnent was six nonths,
which was reduced to three nonths by the Act XXVl of 1955
with effect from January 1, 1956. Hence, so far as an
appeal by the State Governnent i's concerned, the period of
limtation thus reduced is a part of the general Ilaw of
l[limtation and is anenable to the operation of s. 5 of the
Limtation Act. But the provisions of sub-s. (3) and (4) of

s. 417 arc in the nature of 'special provisions’ introduced
for the first time by the Amending Act XXVI of 1955. Sub-
section (4), in terns, is very -precise and nmandatory,

prohi biting the H gh Court fromentertaining any application
for special |eave to appeal froman order of acquittal after
the expiry of 60 days fromthe date of such an order. On a
perusal of the bare provisions of. the section ~and the
history of the |law on the subject, two things are clear

nanely, (1) that the legislature thought it expedient in the
interest of justice and public policy that the period of six
nonths allowed to the State Governnent to appeal from  an
order of acquittal should be <curtailed by ~half,  thus
evincing its clear intention to cut short the duration of

the litigation which had already resulted in an~ order of
acquittal; and (2) that in certain cases the (H gh Court
should have the power of granting special leave to a

conpl ai nant, as distinguished fromthe State Governnent, to
cone up in appeal froman order of acquittal, but- at the
same time indicating in clear and unanmbi guous ternms that
such an application must be made within 60
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days fromthe date of the order of acquittal. This rule  of
60 days bar of time has been specifically provided for in
the section itself, unlike the general rule of limtation
applicable to an appeal against acquittal, at the instance
of the State Government. In our opinion, therefore, the
position is clear that so far as appeal by the State
Governnment is concerned, the law of limtation is the
general law laid down in the Limtation Act (Art. 157) to
which s. 5 would apply by its own force. But in so far as
an appeal by a private prosecutor is concerned, the
| egislature was astute to specifically lay down that the
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foundation for such an appeal should be laid within 60 days
from the date of the order of acquittal. In that sense,
this rule of 60 days bar is a special law, that is to say, a
rule of limtation which is specially provided for in the
Code itself, which does not ordinarily provide for a period
of limtation for appeals or applications. It is the
general law of limtation, as laid down in the Limtation
Act, which governs appeals ordinarily preferable under the
Code, vide Arts. 150, 154, 155 and 157. To such appeal s the

provi sions of s. 5 woul d apply.
It has been observed in some of the cases decided by the
Hi gh Courts that the Code is not a special or a local |aw

within the neaning of s. 29(2) of the Limtation Act, that
is to say, so far as the entire Code is concerned, because
it is a general |aw |laying down procedure, gene-

rally, for the trial of crimmnal cases. But the specific
guestion with which we are here concerned is whether the
provision contained in s. 417(4) of the Code is a specia
aw. The whole Code is indeed a general |aw regulating the
procedure in crimnal trials generally, but it may contain
provi si ons specifying a bar of time for particular class of
cases which are of a special character. For exanple, a Land

Revenue Code may be a general law regulating t he
rel ati onship between the revenue-payer and the revenue-
receiver or the rent-payer and the rent-receiver. It is a

general lawin the sense that it |ays down the general rule
governing such relationship, but it~ may contain specia

provisions relating to bar of time, in specified cases,
different fromthe general law of limtation.’ Such a |aw
will be a "special law wth reference to the |law generally

governi ng the subject-matter of that kind of re-

64-2 S C Indial/64
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lati onship. A ’special law, therefore, means a | aw enacted
for special cases, in special circunmstances, in contradis-
tinction to the general rules of the law | aid down, as ap-
plicable generally to all cases with which the general |aw
deals. In that sense, the Code is a general law regulating
the procedure for the trial of crimnal cases, generally;
but if it lays down any bar of tine in respect of specia

cases in special circunstances |ike those contenplated by s.

417(3) & (4), read together, it will be —a special |aw
contained within the general law. As the Limtation Act has
not defined ’'special law, it is neither necessary nor

expedient to attenpt a definition. Thus, the Limtation Act
is a general |aw laying dowmn the general rules of limtation
applicable to all cases dealt with by the Act; but there may
be instances of a special lawof limtation llaid down in
ot her statutes, though not dealing generally with the |aw of
l[imtation. For exanple, rules franed under Defence of
India Act, vide S. M Thakur v. The State of <Bihar(1);
Canara Bank Ltd. v. The Warden Insurance Co.(2) dealing with
the special rule of limtation laid dowmn in the Bonbay Land
Requisition Act (Bom XXXIIIl of 1948). These arc  nere
i nstances of special laws within the nmeaning of s. 29(2)  of
the Limtation Act. Once it is held that the special rule
of limtation laid down in sub-s. (4) of s. 417 of the Code
is a ’'special law of limtation, governing appeals by
private prosecutors, there is no difficulty in comng to the
conclusion that s. 5 of the Limtation Act is wholly out of
the way, in view of s. 29(2) (b) of the Limtation Act.

But the question is whether it can be said that even though
the provisions of s. 417(4) are a ’'special law, they
prescribe a different period of Ilinmtation from that
prescribed by the First Schedule of the Limtation Act,
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because s. 29(2) applies where there is a difference between
the period prescribed by the Limtation Act and that

prescribed by the special |aw It is said that the
Limtation Act does not prescribe any period of Ilinitation
for an application for special |eave to appeal from an order
of acquittal at the instance of a private prosecutor. In

the first instance, the Limtation Act, Art. 157, has
prescribed the rule of limtation
(1) I.L.R 30 Pat. 126.

(2) 1.1.R [1952] Bom 1083.
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in respect of appeals against acquittal at the instance of
the State. Hence, it my be said that there is no

l[imtation prescribed by the Limtation Act for an appea

against an order of acquittal at the instance of a private
prosecut or. Thus, there is a difference between t he
Limtation Act and therule laid down in s.417(4) of the
code in respect of limtation affecting such an application

Section 29(2) is supplenental in its character in so far as
it provides for the application of s. 3 to such cases as
would not cone within its purview but for this provision.
And for the purposes of determ ning any period of limtation
prescri bed by any special law, it has made the provisions of
the Limtation Act, referred in cl. (a) of sub-section (2)
of section 29 applicable to such cases to the extent to
which they are not expressly excluded by such special or
local law, and cl. (b) of that subsection expressly lays it
down that the remmining provisions of the Limitation Act
shall not apply to cases governed by any special or |oca

law. In our opinion, therefore, the provisions of the Code,
suppl enented by the provisions of s. 29(2) of the Limtation
Act, nake it clear that s. 5 of the Limtation Act woul d not
apply to an application for special |leave to appeal under s.
417(3) of the Code.

That is our conclusion based onthe interpretation of the
statutes in question. But the H gh Courts of Allahabad,
Andhra Pradesh and Madras have taken the contrary view. On
the other hand, earlier decisions of the Allahabad H gh
Court at-id the Bonmbay Hi gh Court, to be presently noticed,
have taken the view that what we have indicated is the
correct view of the |egal position.

A Division Bench of the All ahabad H gh Court, in the case of
Mohamad | brahimv. Gopi Lal (1) bad taKen the view that the
words of sub.s. (4) of s. 417 nake it clear that -the
application under sub.s. (3) nmust be made within 60 days of
the order of acquittal, and that the H gh Court had no power
to extend the period of limtation, and 5. ‘5 of the
Limtation Act did not apply to such cases. They based
their conclusion entirely on the wording of sub. ss. (3) and
(4) of s. 417 of the Code. That Bench decision of the
Al'l ahabad Hi gh Court was overruled by a Full Bench-of that
Court in Rajjan Lel v. State(2). The three Hon’ ble  judges
con-

(1) AI.R (1958 Al 691).

(2) I.L.R [1960] 2 All. 761.
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stituting the full bench, in separate but concurring judg-
ments, took the viewthat the Code was not a local or a
special law and that s. 5 of the Limtation Act was
applicable to an application under s. 417(3) of the Code.

In the Andhra Pradesh Hi gh Court a Division Bench was of the
same opinion as had been held by the Full Bench of the
Al | ahabad High Court, but the decision was obiter because
the Court dismissed the petition on the ground that the
order of acquittal had been passed before the Anending Act




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 7 of 7

XXVI of 1955 cane into force, so that the order of acquitta

was not anenable to an appeal at the instance of the private
prosecut or.

A Single Judge of the Andhra Pradesh H gh Court took the
view that s. 5 was applicable to applications for specia

| eave under s. 417(4).

In the Madras High Court, a Single Judge deci ded the case of
Vi swanat han Chettiar. inre (1) and held that "section 1,
sub-section (2) of the Criminal Procedure Code nakes al

l aws applicable to Criminal Procedure Code including the Law
of Limtation and nothing could prevent the appellant from

taking advantage of section 5 of the Limtation Act." He
also held that there was no difference between the period
prescribed by the law of limtation and the Crinina

Procedure Code. Both these observations do not appear to be
correct.

Anot her Single Judge of the Madras Hi gh Court decided in the
case of Coinbatore Municipality v. K L. Narayanan(2) that
s. 5 of  the Limtation Act could be availed of by the
private ‘prosecutor, but the learned judge did not base his
deci sion —on the reasoning of the previous judgnent of that
Court but preferred to follow the reasoning adopted by the
Andhra Pradesh H gh Court in P. F. Subbareddi v. D
Papi reddi (3) and in re Parchuri Adeshamma(4).

In our opinion, the view taken by the Full Bench of the
Bonbay High Court in the case of Anjanabai * v. Yeshwantrao
Daul at rao Dudhe(5) is the correct one. In that case it was

(1)(1957) 1 ML.J 150.

(2) A l.R [1958] Mad. 416.

(3) A T.R [1957] And.  Pra. 406.

(4) Al.R [1958] And. Pra. 230.
‘R

(5) I. [1961] Bom 135.
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held that the provisions of s. 417(4) were a 'special |aw
within the meaning of s. 29(2) of the Limtation Act. In

that cast" the High Court has dealt with the decisions of
the different H gh courts onthe question and wth the
reasonings for those decisions. As we agree with the
concl usions of the H gh Court of Bonbay, we do not think it
necessary to repeat the observations made therein, < bearing
on the reasons given by the Hi gh Courts of Allahabad, Andhra
Pradesh and Madras for coming to contrary concl usions.

For the reasons given above, W hold that the view taken by
the H gh Court of Punjab is entirely correct. The appeal is
accordi ngly disni ssed,

Appeal dism ssed




