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ARl JI' T PASAYAT, J.

Leave granted.

In both these appeals challenge is to the legality of the
conmon judgnment passed by the Patna Hi gh Court dism ssing
of different Letters Patent Appeals filed by the appellants. By
the i npugned judgnment the Hi gh Court disnissed the Letters
Pat ent Appeals. It was held that the view of |earned Single
Judge disnmissing the wit petitions filed by the appellants
chal l enging their reversion as well as recovery of the ampunts
pai d on account of pronotion was in order

Factual position in a nutshell is as follows: -

Except sonme of the appellants who were Class |V
enpl oyees remai ni ng appel l ants were holding Cass Il posts,
that is, Basic Health Wrkers. They were pronoted to the post
of Cerk in the year 1992. Subsequently, an audit teamraised
objection to the said pronotions expressing the view that the
appel l ants coul d not have been pronoted. On the basis of the
audit report action was taken. State CGovernnent was of the
view that pronotions granted were illegal and accordingly the
appel l ants were reverted to the original post held by each one
of them Being aggrieved by the said order, sone of the
appel | ants nmoved the Hi gh Court which quashed the orders on
the ground that adequate opportunity was not granted to show
cause before the action was taken. Thereafter, show cause
notices were issued to which the appellants responded.
Utimately they were reverted to the original post held by each
and direction was given to recover the excess anounts which
had been paid. Wit petitions were filed challenging the orders
in that regard. In each case | earned Single Judge disnissed
the wit petition. As noted above the Letters Patent Appeals
were al so di sm ssed

In support of the appeals |earned counsel for the
appel l ants submitted that there was no fault on the part of the
appel l ants and they had been appointed on the basis of the
recomendati ons nmade by the Selection Commttee. Even if it
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is conceded that there was any procedural irregularity that
could not have affected the pronotion granted and no action
coul d have been taken after |apse of tine. In any event, the
recovery of the amount is uncalled for.

Learned counsel for the respondent-State and its
functionaries supported the judgnent subnmitting that the
courts bel ow had noted the reasons for directing reversion.
Even if the appellants had worked in the pronotional post yet
they were not entitled to the higher salary attached to each of
the pronotional post. Therefore, the recovery has rightly been
directed. Reliance was placed on decisions of this Court in R
Vi shwanatha Pillai v. State of Kerala and Ors. (2004 (2) SCC
105), LIC of India v. Sushil (2006 (2) SCC 471) and Ram Saran
v. 1.G of Police, CRPF (2006 (2) SCC 541).

The reasons whi ch wei ghed by the respondent-State to

hol d that ‘the pronotion was illegal does not suffer form any
infirmty., dCass LIl enployees could not have been pronoted
as they belong to the technical cadre and the pronotiona
posts related to non-technical cadre. That apart the Cass I
enpl oyees were already holding Class IIl post and, therefore,
there was no question of pronotion to the same class. So far
as class |V enpl oyees are concerned, their pronmotion was al so
not considered in terns of statutory provision. The quota of
promotion to Class Il fromdass IV is fixed and the procedure
is provided for deciding the question of pronotion. The
promoti ons were granted without placing their cases before
the Establishnent Committee and the Committee which
accorded approval was not properly constituted, and the
reservation policy was not followed and pronoti ons were given
wi t hout adopting the procedure relating to adverti senent.
The High Court al so noted that the appointnents were nade
by the G vil Surgeon though a ban had been inposed by the
State CGovernnent on appoi ntments. Therefore, the order of
reversion in each case cannot be faulted.

So far as the recovery is concerned, in a normal course if
the pronotion/appointnent is void ab initio, a nmere fact that
t he enpl oyee had worked in the concerned post for |ong
cannot be a ground for not directing recovery. The cases relied
upon by the | earned counsel for the State were rendered in
di fferent backdrop. In those cases the appellants were guilty of
produci ng forged certificates or the appointnents had been
secured on non-perm ssible grounds. |In that background this
Court held that recovery is permissible. On the contrary, the
fact situation of the present case bears some sinilarity to the
cases in Sahib Ramv. State of Haryana (1995 Supp.(1l) SCC
18), Bihar State Electricity Board and Anr. v. Bijay Bhadur
and Anr. (2000 (10) SCC 99) and State of Karnataka and Anr.
v. Mangal ore University Non-teachi ng Enpl oyees’ Association
and Ors. (2002 (3) SCC 302).

In Bihar State Electricity Board' s case (supra) it was held
as follows:

"9. Further, an analysis of the factua
score at this juncture goes to show that the
respondents appointed in the year 1966 were
all owed to have due increnents in terms of the
service conditions and salary structure and
were al so granted pronotions in due course of
servi ce and have been asked after an expiry of
about 14-15 years to replenish the Board
exchequer from out of the enployees’ salaries
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which were paid to them since the year 1979.

It is on this score the H gh Court observed that
as both the petitioners have passed the

exam nation though in the year 1993, their
entitlenent for relief cannot be doubted in any
way. The High Court has also relied upon the
decision of this Court in the case of Sahib Ram
v. State of Haryana (1995 Supp (1) SCC 18),
wherein this Court in para 5 of the Report
observed: (SCC p. 20)

"5. Admittedly the appellant does not
possess the required educationa
qualifications. Under the circunstances
t he appel l ant woul d not be entitled to the
rel axation. The Principal erred in
granting himthe relaxation. Since the
date of rel axation the appell ant had been
paid his salary on the revised scale.
However, 'it-is not on account of any

nm srepresentation nade by the appel I'ant
that the benefit of the higher pay scale
was given to him but by wong
constructi on made by the Principal for
whi ch the appellant cannot be held to be
at fault. Under the circunstances the
amount paid till date may not be
recovered fromthe appellant. The
principle of equal pay for equal work
woul d not apply to the scal es prescribed
by the University Grants Conmission

The appeal is allowed partly w thout any
order as to costs."

10. The High Court also relied on the
unreported decision of the |earned Single
Judge in the case of Saheed Kunar Banerjee v.
Bi har SEB (CWIC No. 710 of 1994 di sposed of

on 27.01.1995). W do record our concurrence
with the observations of this Court in Sahib
Ram case (supra) and conme to the concl usion
that since paynents have been nade wi t hout

any representation or a misrepresentation, the
appel | ant Board coul d not possibly be granted
any liberty to deduct or recover the excess
amount paid by way of increments at an

earlier point of time. The act or acts on the
part of the appellant Board cannot under any
circunst ances be said to be in consonance

with equity, good conscience and justice. The
concept of fairness has been given a go-by. As
such the actions initiated for recovery cannot
be sustai ned under any circunstances. This
order, however, be restricted to the facts of the
present writ petitioners. It is clarified that
Regul ation 8 will operate on its own and the
Board will be at liberty to take appropriate
steps in accordance with | aw except, however,
in the case or cases which has/have attained
finality.

In Mangal ore University Non-teachi ng Enpl oyees’ case
(supra) it was held as foll ows:
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"12. Though the above di scussion nerits the
di sm ssal of the Wit Petitions and the denia
of relief to the respondents, we are of the view
that on the special facts of this case, the
enpl oyees of the University have to be
protected agai nst the nove to recover the
excess paynents upto 31.03.1991. Wen the
concer ned enpl oyees drew the all owances on

the basis of financial sanction accorded by the
Conpetent Authority i.e. the CGovernment and
they incurred additional expenditure towards
house rent, the enpl oyees should not be
penal i zed for no fault of there is. It would be
totally unjust to recover the anpunts paid
between the 1.4.1994 and the date of issuance
oft he GO No. 42 dated 13.2.1996. Even
thereafter, it took considerable time to

i mpl enent 'the GO It is only after 5th March,
1997 the Governnent acted further to

i mpl ement -t he deci sion taken a year earlier

Fi nal orders regardi ng recovery were passed on
25.3.1997, as already noticed. The Vice-
Chancel l or of the University al so made out a
strong case for waiver of recovery upto
31.3.1997. That neans, the paynents

conti nued upto March 1997 despite the

decision taken in principle. In these

ci rcunmst ances, we direct that norecovery shal
be effected fromany of the University

enpl oyees who were conpelled to take rental
accommodation in Mangalore City linmts for
want of accommodation in University Canpus
upto 31.3.1997. The anounts paid thereafter
can be recovered in instalments. As regards
the future entitlenment, it is left to the
Government to take appropriate decisions, as
we al ready indicated above. "

Hi gh Court itself noted that the appellants’ deserve
synpathy as for no fault of theirs, recoveries were directed
when admittedly they worked in the pronotional posts. But
relief was denied on the ground that those who granted had
conmitted gross irregularities.

While, therefore, not accepting the challenge to the
orders of reversion on the peculiar circunstances noticed, we
direct that no recovery shall be nade fromthe anpunts
already paid in respect of the pronotional posts. “However, no
arrears or other financial benefits shall be granted in respect
of the concerned peri od.

The appeal s are accordingly di sposed of. No costs.




