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CASE NO. :
Appeal (crl.) 1276 of 2002

PETI TI ONER
Mahesh Chand

RESPONDENT:
B. Janardhan Reddy & Anr.

DATE OF JUDGVENT: 04/12/2002

BENCH
M B. Shah , D.M Dharnmadhi kari & S.B. Sinha.

JUDGMVENT:
JUDGMENT
(Arising out of SLP (Crl.) No.13 of 2002)
S.B. SINHA, J :
Leave granted.

The conplainant is the appellant herein. He lodged a First Information
Report agai nst the respondent on 19th-July, 1997, alleging, inter alia, therein that a
sal e-deed and acknowl edgnment purported to have been executed by hi mwere
forged and fabricated docunents and the respondent wongfully trespassed into the
| ands bearing Survey Nos.100/1 and 101/1 situate at Serlinganpaly in the District of
Ranga Reddy, Andhra Pradesh. The Forensic Science Laboratory to whomthe said
sal e-deed and acknow edgnent were sent for a scientific opinion allegedly inits
opi ni on dated 31st COctober, 1997 stated that the said sal e-deed and acknow edgenent
were forged docunents.
However, in the nmeanwhile being not satisfied with the investigation carried
out by the police authorities, he filed a crimnal conplaint in the Court of the
Additional Judicial First Class Magistrate, (West and South), Saroornagar in the
District of Ranga Reddy agai nst the respondent herein, alleging comm ssion of
of fences under Sections 420, 426, 447 and 448 of the I'ndian Penal Code. It is
admitted that two civil suits are also pending between the parties. The | nvestigating
O ficer, however, upon investigation of the matter canme to the conclusion that the
di spute between the parties was a civil dispute. He also arrived at a conclusion that
the appell ant herein had executed the acknow edgnent. ‘A case di sposal report on the
said basis was filed before the | earned Magistrate.
The appel | ant herein on or about 2nd Septenber, 1998 filed a protest petition

The case di sposal report filed by the police was accepted by the | earned
Magi strate. The conplaint case filed by the appellant was al so closed. | The said
order has not been questioned by the him
On or about 8th Novenber, 2002, a third conplaint was filed by the appell ant
herein purported to be under Section 200 of the Code of Crimnal Procedure
wher eupon sumons were i ssued upon the respondent.
Questioning the said order, the respondent filed an application under Section
482 of the Code of Crimnal Procedure before the Hi gh Court of Judicature at
Andhra Pradesh which was marked as Crimnal Petition No.591 of 1999. By reason
of the inpugned judgnent dated 31st August, 2001, a | earned Single Judge of the
Hi gh Court held that having regard to the police report in Cr. No.206 of 1997 dated
29th July, 1997 that the dispute between the parties was of civil in nature and further
having regard to the dismissal of the protest petition filed by the appellant herein on
2nd Septenber, 1998, a fresh conmplaint on the self same allegations, was barred.

M. P.S. Narasinha, the | earned counsel appearing on behalf of the appellant
in support of the appeal , would, inter alia, submt that the H gh Court conmmtted a
mani fest error in arriving at the said conclusion as there does not exist any |egal bar
in filing a second complaint. Strong reliance, in this connection, has been placed on
a judgrment of the Patna High Court in Mnilal Thakur & Ors. etc. v. Nawal Kishore
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Thakur & Anr. [1985 Crl.L.J.437] and a decision of a |earned Single Judge of the
Oissa H gh Court in The District Manager, Food Corporation of India, Titilagarh v.
Jayashankar Mund & Anr. [1989 Crl.L.J.1578].

M. Ramekri shna Reddy, |earned Senior Counsel appearing on behalf of the
respondent, on the other hand, would submt that the crimnal conplaint filed by the
appel | ant herein was a verbati mreproduction of his earlier conplaint petition and in
that view of the matter unless a special case was nade out, the | earned Magistrate
coul d not have entertained the said crimnal contenpt nor could i ssue processes upon
the respondent relying on the basis thereof.

Strong reliance, in this connection, has been placed on Pramat ha Nath
Tal ugdar v. Saroj Ranjan Sarkar [(1962) Supp.2 SC R 297] and Bi ndeshwari Prasad
Singh v. Kali Singh [(1977) 1 SCR 125].

The | earned counsel sought to place before us an authenticated copy the said
conplaint petitionwith a viewto show that the same was al nbst a verbatim
reproduction of the earlier conplaint petition
There cannot be any doubt or dispute that only because the Magi strate has
accepted ‘a final report, the same by itself would not stand in his way to take
cogni zance of the of fence on a protest/conplaint petition; but the question which is
required to be posed and answered woul d be as to under what circunstances the said
power can be exerci sed.

The law in this behalf is no | onger res integra.

In Pramat ha Nath Tal uqdar’s case (supra), Kapur, J, speaking for hinmself and
H dayatul |l ah, J, as he then was, observed

"Therefore if he has not m sdirected hinmself as to
the scope of the enquiry nmade under s.202, Crimna
Procedure Code, and has judicially applied his mnd
to the material before himand then proceeds to

make his order it cannot be said that he has acted
erroneously. An order of dism ssal under s. 203,
Crimnal Procedure Code, is, however, no bar to the
entertai nnent of a second conpl aint on the sane
facts but it will be entertained/only in exceptiona
ci rcunst ances, e.g., where the previous order was
passed on an inconplete record or on a

m sunder st andi ng of the nature of the conplaint or

it was manifestly absurd, unjust or foolish or where
new facts which could not, with reasonable

di I i gence, have been brought on the record in the
previ ous proceedi ngs have been adduced. It cannot
be said to be in the interests of justice that after a
deci si on has been gi ven agai nst the conpl ai nant

upon a full consideration of his case, he or any other
person shoul d be given another opportunity to have
his conplaint enquired into Allah Ditta v. Karam
Baksh, Ram Narai n Chaubey v. Panachand Jain

Hansabai v. Ananda, Doraisam v. Subramania. In
regard to the adducing of new facts for the bringing
of a fesh conplaint the Special Bench in the

j udgrment under appeal did not accept the view of

the Bonbay Hi gh Court or the Patna High Court in
cases above quoted an adopted the opinion of

Macl eam C. J. in Queen Enpress v. Dol egobi nda

Das affirmed by a full Bench in Dwarka Nath

Mandal v. Beni madhab Banerji. It held therefore
that a fresh conplaint can be entertained where
there is manifest error, or mani fest nmiscarriage of
justice in the previous order or when fresh evidence
is forthcom ng."
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S.K Das, J delivering the mnority judgnment al so observed

"The question was then considered by a Full Bench
of the Calcutta H gh Court in Dwarka Nath Mondul

v. Beni Madhab Banerjee and it was held by the

Ful | Bench (CGhose, J. dissenting) that a Presidency
Magi strate was conpetent to rehear a warrant case
triable under Ch. XXI of the Code of Crimna
Procedure in which he had earlier discharged the
accused person. N lratan Sen’s case and Kana
Chandra Pal’s case were referred to in the
argunents as sunmarized in the report, but the view
expressed therein was not accepted. Dealing with
the question Prinsep, J. said

"There is no bar to further proceedi ngs under
the law, and, therefore, a Magistrate to whom a
conpl ai nt 'has ‘been made under such
ci rcunst ances, is bound to proceed in the
manner set out-in s.200, that is, to-exam ne the
conpl aint, and, unless he has reason to distrust
the truth of the conmplaint, or for sone other
reason expressly recognized by law, such as, if
he finds that no offence had been commtted, he
is bound to take cogni zance of the of fence on a
conpl aint, and, unless he has good reason to
doubt the truth of the conplaint, he is bound to
do justice to the conplainant, to sumon his
wi tnesses and to hear themin the presence of
the accused."

The sane vi ew was expressed by the Madras
Hi gh Court In re. Koyassan Kutty and it was
observed that there was nothing in | aw agai nst the
entertai nnent of a second conpl aint on the sane
facts on which a person had al ready been
di scharged, inasnmuch as a di scharge was not
equivalent to an acquittal. This view was reiterated
in Kumariah v. Chinna Naicker, where it was held
that the fact that a previous conplaint had been
di sm ssed under s. 203 of the Code of Crimnal
Procedure was no bar to the entertainment of a
second conplaint. In Hansabai Sayaji v. Ananda
Ganuji the question was exam ned with reference to
a | arge nunber of earlier decisions of several Hi gh
Courts on the subject and it was held that there was
nothing in | aw agai nst the entertai nnent of a second
conplaint on the sane facts. The sane view was
al so expressed in Ram Narain v. Panachand Jain
Ramanand v. Sheri and Allah Ditta v. Karam Baksh.
In all these decisions it was recognized further that
though there was nothing in law to bar the
entertai nnent of a second conplaint on the sane
facts, exceptional circunstances nust exist for
entertai nnent of a second conpl aint when on the
sanme all egations a previous conplaint had been
di smi ssedl accept the
vi ew expressed by the Hi gh Courts that there is
nothing in | aw which prohibits the entertainnent of
a second conpl aint on the sane all egati ons when a
previ ous conpl aint had been di sm ssed under s.203
of the Code of Crimnal Procedure. | also accept
the view that as a rule of necessary caution and of
proper exercise of the discretion given to a
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Magi strate under s.204(1) of the Code of Crinnal
Procedure, exceptional circunstances nust exist for
the entertai nnent of a second conplaint on the

same all egations; in other words, there nust be

good reasons why the Magistrate thinks that there is
"sufficient ground for proceeding” with the second
conpl ai nt, when a previous conplaint on the sane

al | egati ons was di sm ssed under s.203 of the Code

of Crimnal Procedure.”

The | earned Judge posed the question as to what woul d be those exceptiona
circunstances. Noticing the decisions in Queen Enpress v. Dol egobi nda Dass
[(1900) ILR 28 Cal.211], In.re. Koyassan Kutty [AIR 1918, Mad. 494], Kumariah v.
Chi nna Nai cker [AIR 1946, Mad. 167] and several other decisions, the | earned Judge
canme to the conclusion :

"I't will be noticed thatin the test thus laid
down the exceptional circunstances are brought
under three categories; (1) manifest error, (2)
mani f est ‘mi.-scarriage of justice, and (3) new facts
whi ch the conplai nant had no know edge of or

could not with reasonable diligence have brought
forward in the previous proceedi ngs. Any
exceptional circunstances conmng within any one

or nore of the aforesaid three categories would
fulfil the test. 1n /Ram Narain v. Panachand Jain it
was observed that an exhaustive |ist of the
exceptional circunstances could not be given
though some of the categories were mentioned.

One new category nentioned was  where the

previ ous order of dism ssal was passed on an

i nconpl ete record or a m sunderstandi ng of the
nature of the conplaint. This new category would
perhaps fall with the category of nanifest error or
m scarriage of justice.

It appears to nme that the(test laid down in'the
earliest of the aforesaid decisions. Queen Enpress
v. Dol egobind Dass is really w de enough to cover
the other categories nentioned in the later
deci sions. \Wenever a Magistrate is satisfied that
the previous order of dismssal was due to a
mani fest error or has resulted in a mscarriage of
justice, he can entertain a second conplaint on the
same al |l egati ons even though an earlier conpliant
was di snmissed under s.203 of the Code of Crimina
Pr coedur e"

Yet again in Bindeshwari Prasad s case (supra), this Court followed Pranatha Nath
Taluqdar’s case (supra) holding :-

"it is now well-settled that a second conpl ai nt
can lie only on fresh facts or even on the previous
facts only if a special case is nade out™

In Munilal Thakur’s case (supra), the Division Bench of the Patna H gh Court

was concerned with the question as to whether a Mgistrate even after accepting

final report filed by the police, can take cogni zance of offence upon a conplaint or
the protest petition on sane or simlar allegations of fact; to which the answer was
rendered in the affirmative.

The question which has arisen for consideration herein neither arose therein
nor was canvassed.
I n Jayashankar Mund’s case, the Oissa Hi gh Court again did not have any
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occasi on to consider the question raised herein. The Court held

"..Even though a protest petitionis in the nature

of a conplaint, it is referable to the investigation
al ready held by the vigilance police culmnating in
the final report and because the informant was not
exam ned on solemm affirmati on under S.202 of the
Code, thereby no illegality or prejudice was caused
to the accused. |If such a viewis accepted and there
is no reason why such a view should not be

accepted, the necessary, consequence in this
particul ar case shall be that the protest petition
which is of the nature of ‘a conplaint petition filed
by the petitioner shall be in continuation and in
respect of the case instituted and investigated by the
vi gi | ance police"

Keeping in view the settled legal principles, we are of the opinion that the
H gh Court was not correct in holding that the second conplaint was conpletely
barr ed. It is settled |aw that there is no statutory bar in filing a second conpl aint on
t he same facts: In a case where a previous conplaint is dismssed without assigning
any reasons, the Magistrate under Sec. 204 Cr.P.C. may take cogni zance of an
of fence and issue process if there is sufficient ground for proceeding. As held in
Pramat ha Nat h Tal ugdar’ s case (supra) second conpl aint could be dismssed after a
deci si on has been given agai nst the conplainant in previous matter upon a ful
consi deration of his case. Further, second conplaint on the same facts could be
entertained only in exceptional circunmstances, nanely, where the previous order was
passed on an inconpl ete record or on _a m sunderstandi ng of the nature of conplaint
or it was manifestly absurd, unjust or where new facts which could not, with
reasonabl e diligence, have been brought on record.in the previous proceedi ngs, have
been adduced. In the facts and circunstances of this case, the matter, therefore,
shoul d have been remtted back to the | earned Magistrate for the purpose of arriving
at a finding as to whether any case for cogni zance of the all eged of fence had been
made out or not.

For the reasons aforenentioned, the inpugned order of the H gh Court is set
aside. The matter shall now go back to the | earned Magi strate who shall consider the
matter afresh in the Iight of the observations nade herei nbefore.

Thi s appeal thus stand disposed of. In the facts and circunmstances of the
case, there shall be no order as to costs.




