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ACT:

Madhya Pradesh Accommopdati on Control Act 1961, ss. 2(1), 12
(1) (f), 13(1)-A decree for danmges can be awarded not from
the date of termnation of the contractual tenancy but only
fromthe date when an eviction decree i s passed.

New plea-A plea of defence not taken-at trial stage cannot
be permitted to be taken at appellate stage.

Wrds and phrases, "his business" and "of his own in his
occupation" occurring in s. 12(1)(f) of the Madhya Pradesh
Accommodation Control Act, 1961, meani ng of.

HEADNOTE:

A shop where Bhojnal aya was being run by the appellants-
tenants was demised to their predecessors-in-interest for
the said purpose by the father of plaintiff-respondent No. 1
in the year 1951 on a nonthly rent of Rs. 50/-. The father
of the plaintiff-respondent No. 1 was running a sweetneat
shop in a rented prem ses, the rent of which was Rs. 225/-
per mensem The plaintiff's father died in 1970. Sone tine
|ater the original tenant also died. He had paid rent up to
Sept enber, 1972. The plaintiff served a notice on the
defendants terninating the contractual tenancy with effect
from31-12-1972 and filed a suit an 8-3-1973 for eviction on
the ground of bona fide necessity of the plaintiff, for
arrears of rent anpbunting to Rs. 150/- for Cctober, Novenber
and Decenber 1972 and damages for the nonths of January and
February 1973 at Rs. 225/- per nensem as al so future danages
till the delivery of the possession. The trial | court
dismssed the suit holding that the plaintiff did not
require the sweet-shop bona fide for his personal necessity,
On appeal by the plaintiff, the first appellate court by its
judgrment dated 11-8-75, taking a contrary view, decreed the
suit for eviction, arrears of rent anti also for past and
future damages at Rs. 125/- per nonth to be payable on and
from1-1-1973 until delivery of the vacant possession to the
plaintiff. The High Court in second appeal affirmed the
decree.

Al'l owi ng the appeal by special leave in part, the Court,
HELD : (1) Where a claimhas never been nade in the defence
presented, no anount of evidence can be |ooked into upon a
pl ea whi ch was never put forward. |If it could be so even at
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the trial stage, undoubtedly such a new question of fact
could not be entertained at in appellate stage.

In this case, neither any issue was struck nor was any
evi dence adduced by the parties on the question. The case
Pr to trial on the adnmtted footing that the business which
the plaintiff wanted to shift to the suit shop was his
busi ness. In such a situation it was not open to the
appellants to take a stand at a very late stage of the
litigation that the sweetneat shop was the business of the
joint famly of the plaintiff and, therefore, not the
plaintiff’s business to come within the neaning |f clause
(f) of sub-s 1 of s. 12 of the Madhya Pradesh Acconmpdati on
Control Act, 1961. [627H, 628A-D

Si ddi k Mhomed Shah v. M. Saran and Ors. 1930 PC 57(1);
Bhagat Singh & Ors. v. Jaswant Singh A I.R 1966 SC 1861 and
Bachan Singh v. Dhian Dass & Os. AIR 1974 SC 708
appl i ed.

(2)A tenanted shop in nmere occupation of the landlord
filing a suit for eviction against his tenant was sufficient
to deny hima decree on the ground of clause(h) of s.- 4 of
the Madhya Pradesh Accommpdati on Control Act 1955 where the
expression used was that the landlord "is not in occupation
of any other accomwodation in the city or town for that
purpose”. But, under the

626

1961 Act, nere occupation of another premises is not
sufficient in view of the clear departure made by using the
phraseol ogy in the second part of cl. (f) of s. 12(1), "the
 andl ord has no- other reasonably suitable non-residentia
accommodation of his . own in his-occupation in the city or

town concerned". The - premises nust be his ~own neaning
thereby that they nust be owned by or belong to the |andlord
and he nust be in occupation of the same. ~In the instant

case, the tenanted shop in occupation of the plaintiff was
not sufficient to deny hima decree for eviction against his
tenant u/s. 12(1) (f) of the Act.[628E-F]

(3)As per the widened definition of "tenant’ in s. 2(1) of
the Madhya Pradesh Accommpdati on Control Act, 1961, a tenant
even after the termination of his contractual tenancy does
not becone an unaut hori sed occupant of the acconmodati on but
remains a statutory tenant. A person continuing i'n
possession of the acconmpdati on even after the term nation
of his contractual tenancy is a tenant within the meaning of
the Act and on such termination his possession does not
becomre wongful until and unless a decree for eviction is
made. If he continues to be in possession even after the
passi ng of the decree, he does so as a wongful occupant of
the acconmpdati on. [ 629 A-D

Damadi l al and others v. Parashram and others [1976] ~ Supp
SCR 645, referred to.

(4) If asuit is filed on the ground of non-paynment -of rent
after termnation of the contractual tenancy, the  tenant

still continues to be tenant liable to pay rent not only for
the past period, but in future also. In absence of decree
of eviction the person in occupation of the accommbdation
continues to be a tenant and is not liable to pay any

danages as his occupation is not unauthorised or wongful
even after the termination of the contractual tenancy.

In the instant case (i) the defendants renmained in
occupation of the. accommodati on on and from 1-1-1973 as a
statutory tenant under the Act. Their occupation was not
unauthorised or wongful until a decree for eviction was
passed by the first appellate court on 11-8-1975. Thei r
occupation became unauthorised or wongful only from that
dat e. They are liable to pay damages or nmesne profits at
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Rs. 125/- per nensem from 11-8-1975 only until the delivery
of the vacant possession of the accommopdati on. They are not
liable to pay any danages or nmesne profits for the period
conmendi ng from 1-1-1973 and endi ng 10-8-1975. [629 E-G 630
G H, 631 A

Ki kabhai Abdul Hussain v. Kaml akar and O's. [1974] MP. Law
Jour nal 485, over-rul ed.

Ganga Dutt Miurarka v. Kartik Chandra Das & Os. [1961] (3)
SCR 813, distinguished.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 110 of 1976:
Appeal by Special Leave fromthe Judgnment and Order dated
28-11-75 of the Madhya Pradesh High Court in Second Appea
495 of 1975.

(Ms) Leila Seth, A~ T. Patra and Praveen Kumar for the

Appel | ant s.
M V. Goswam for Respondent No. 1.

G S. Chatterjee for Respondent No. 2.
The Judgnent of the Court was - delivered by
UNTWALI A, J.---1n this appeal by ’'special |eave the

appel lants and respondent no. 2 were the defendants in a
suit filed by plaintiff-respondent no. 1 for eviction And
other reliefs in respect of the suit prem ses. The suit was
di smissed by the Trial Court but decreed by the

627

First Appellate Court. The second appeal filed by the
defendant in the H gh Court of Madhya Pradesh was di sm ssed.
The dem sed property is a shop situated at a place in the
District of Hoshangabad. It was let out by the father of
the plaintiff to the husband of defendant no. 1 ‘and the
father of the other defendants in the year 1951 at a nonthly
rent of Rs. 50/-. A Bhojnalaya was being run in the shop by
the tenant. The plaintiff’s father was running a sweetneat
shop in a rented prem se the rent of which was Rs. 225/ per
nonth. The plaintiff’'s father died in 1970. Sonetine |ater
the original tenant, the predecessor-in-interest of the
def endants, also died. He' had paid rent upto Septenber,

1972. After the death of the original tenant, the
def endants becanme the tenants of the suit shop. The
plaintiff served a notice on the defendants term nating the
contract ual tenancy we.f. 31-12-1972. The suit for

eviction was filed on 8-3-1973 claimng therein a decree for
eviction chiefly on the ground of bona-fide per sona
necessity of the plaintiff, for arrears of rent anounting to
Rs. 150/- for COctober, Novenmber and Decenber, 1972 and
damages for the nonths of January and February, 1973 @ Rs.
225/ per nonth as also future damages till the delivery of
possessi on.
The Trial Court disnmissed the suit holding that the
plaintiff did not require the suit shop bona-fide for his
personal necessity. On appeal by the plaintiff, the First
Appellate Court by its judgnent dated 11-8-1975 took a
contrary view and held in favour of the plaintiff. It
decreed the suit for eviction, arrears of rent and also for
past and future danages @Rs. 125/- per nonth damages to be
payable on and from 1-1-1973 until delivery of the vacant
possession to the plaintiff. The Hi gh Court has affirned
thi s decree.
Ms. Leila Seth, |earned counsel for the appellants advanced
a very able and succinct argunent and urged only the
follow ng three points

(1) The busi ness for which the accommodati on
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was required by the plaintiff was not "his
busi ness" within the nmeaning of clause (f) of
sub-section (1) of Section 12, of The Madhya
Pradesh Accommopdati on Control Act, 1961 here-
inafter referred to as the Act.

(2) That the rented shop in which the
busi ness of sweetneat and Nankin was carried
on shoul d have been held to be an
accommodation "of his own in his occupation”
within the nmeaning of the second part of the
cl ause (f).

(3) That no decree for damages could be
awarded fromthe date of term nation of. the

contractual tenancy. It could be awarded only
from the date when an eviction decree was
passed.

In our judgnment the first two points of the appellants have
to be rejected but the third nust succeed.

The plaintiff  had clearly pleaded in paragraph 8 of his
pl ai nt that the sweetneat shop which he was running in the
rented prenises was his business and he wanted to shift it
to the accommopdation i n question. The defendants did not
deny the statenent made in paragraph 8 of

628

the plaint-rather in paragraph 6 of their witten statenent-
they admtted themto be correct. |In sucha situation it
was not open to themto take a stand at a very |ate stage of
the [litigation that 'the sweetneat shop was the business of
the joint famly of the plaintiff-the karta of which was his
father and on his death it was the business not of the
plaintiff alone but of his- entire joint famly.  The High
Court has rightly rejected this point on this ground. In
Si ddi k Mahormed Shah v. M. Saran and others(l) it has been
poi nted out that where a claimhas never been nmade in the
def ence presented no anount of evidence can be | ooked into

upon a plea which was never put forward. |If it could be so
even at the trial stage, undoubtedly, such a new question of
fact could not be entertai ned at any appel | ate stage. Thi s

deci si on has been followed by this Court in Bhagat Singh and
others v. Jaswant Singh(2). To the sane effect is the view
expressed in another decision of this Court in Bachan Singh
v. Dhian Dass and others(3). Hegde, J pointed out in
paragraph 6 of the judgnment that a contention involving
determ nation of questions of fact ought not have been
allowed to be raised for the first time in the second appea
in the Hgh Court. |In this case we may add further that
neither any issue was struck nor was any evi dence adduced by
the parties on this question. The case proceeded to tria
on the admtted footing that the business which the
plaintiff wanted to ’'shift to the suit shop was his
busi ness.

Apropos the second point it would be useful to point out
that the Act replaced an earlier Act of 1955 entitled as
The Madhya Pradesh Accommmpdati on Control Act, 1955. In_a
simlar provision as contained in Section 4(h) of the 1955
Act, the expression used was that the landlord "is not in
occupation of any other accommodation in the city or town
for that purpose". There is a clear departure in the 1961
Act where the phraseology is that the landlord "has no other
reasonably suitable non-residential accommodati on of his own
in his occupation in the cityor town concerned', in the
second part of clause (f) of Section 12(1)A tenanted shop

in nere occupation of the landlord filing a suit for
eviction against his tenant was 'sufficient to deny him a
decree on the ground of clause (h) of Section 4 of the 1955
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Act . But under the 1961 Act, nere occupation of another
prem ses is not sufficient. The prem ses nmust be his own,
neani ng. thereby that they nust be owned by or belong to the
l andl ord and he rmust be in occupation of the same. It s,
therefore, plain that the tenanted shop in occupation of the
plaintiff was not ’'sufficient to deny him a decree for
eviction against his tenant under section 12(1) (f) of the
Act .

For appreciation of the third point urged for the appellant
it would be again useful to refer to a few corresponding
provisions of the two Acts. In the 1955 Act, tenant was
defined in clause (f) of Section 3 to nean "a person by whom
rent is payable or but for a contract express or inplied
woul d be payable for any accomobdation and includes any
person occupyi ng the accompdation as a sub-tenant”. In the
(1) [1930] Privy Council, 57 (1) (2) A l.R 1966 SC. 1861
(3) AIl.R 1974 S.C 708.

629

1961 Act, however, the definition of tenant has been w dened
and Section 2(i) reads thus :

"tenant" nmeans a person by whom or on whose
account or behal f t he rent of any
acconmmodation  is, or, but, for a contract
express or inmplied, would be payable for any
accommodat i on and i ncl udes any per son
occupyi'ng the accompdation as a sub-tenant
and al so, any person continuing in possession
after 'the termination of his tenancy whether
before or after the commencenent of this Act;
but shall not include any person agai nst whom
any order  or decree for eviction ‘has been
made. "

On a plain reading of the definition aforesaid it is. clear
that a tenant even after the terminationof his contractua
tenancy does not become an unaut horised occupant of the
acconmodati on but remains a tenant. It has been pointed out
by this Court in Damadilal and others v. Parashram and
others(1l) that such a tenant ‘s conveniently ‘called a
statutory tenant. \Wether the expression aforesaid borrowed
fromthe English Lawis quite apposite or not, but, what is
certain is that a person continuing in possession of the
acconmodati on even after the termnation of his contractua
tenancy 1is,, a tenant within the neaning of the Act and on
such termnation his possession does not becone wongful,

until and unless a decree for eviction is nmade. 1f he  con-
tinues to be in possession even after the passing of the
decr ee, he does so as a wongful occupant of t he

acconmodat i on.

Ms. Seth in support of her argunent rightly pressed 'into
service a few other provisions of the Act. Section /13(1)
gi ving protection against eviction on the ground of - default
in paynment of rent provides therein that even after the
institution of the suit if he clears off the ambunt of ' rent
due within a period specified in the section and thereafter
"continue to deposit or pay, nonth by nonth, by the 15th  of
each succeeding nonth a sumequivalent to the rent at that
rate" calculated at the rate of rent at which he was paying
earlier, no decree for weviction can be passed. The
conclusion is inevitable, therefore, that if a ’'suit 1is
filed on the ground of non-payment of rent after termnation

of the contractual tenancy, the tenant still continues to be
a tenant liable to pay rent not only for the past period but
in future also. |In absence of a decree of eviction the

person in occupation of the accompdati on continues to be a
tenant and is not Iliable to pay any damages as his
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term nation of the contractual tenancy. |n Danadilal’'s case

(supra). Gupta, J delivering the judgnent of this Court has
said at page 653 with reference to the definition of tenant
in ’'section 2(1) of the Act
"The definition nakes a person continuing in
possession after the determnation of his
tenancy a tenant unless a decree or order for
eviction has been nmde against him thus
putting him on par wth a person whose
contractual tenancy
(1)[1976] Suppl. S.C.R 645.
630
stiff subsists. The incidents of such tenancy
and a contractual tenancy rmust therefore be
the same wunless any provision of the Act
conveyed ~a contrary intention. That under
thi's Act such a tenant retains an interest in
the premi ses, and not nmerely a personal right
of ~occupation, will also appear from section
14 which contains provisions restricting the
tenant’s power of subletting."”
I n Ki kabhai Abdul Hussain v: Kam akar and others(1l) a Bench
of the Madhya Pradesh H-gh Court seens to have opined even
with reference to'the 1961 Act that if a person continues
to be in occupation after the terminati on of the contractua
tenancy then on the passing of the decree for eviction he
becomes a wongful occupant of the accommodation since the
date of termnation. It seens a theory akin to the theory
of "relation back” has been applied in the sense that if no
decree for eviction is passed then the person is not in
unl awf ul occupation but on the passing of such a decree his
possessi on becones unl awful not fromthe date of the  decree
but such a decree nmakes his occupati onunlawful from the
dat e of the termnation of ~the contractual t enancy.
What ever could be said with reference to the provisions of
1955 Act it is clear to us that the |aw so enunciated by the
Hi gh Court with reference to 1961 Act is not correct.
M. Goswam , appearing for the plaintiff respondent ‘relied
upon the decision of this Court in Ganga Dutt Mirarka v.
Kartik Chandra Das and others(2) In our opinion the said
decision is of no help to the respondent. ~The question - for
determ nation there was a different one. Wth reference to
the provisions of, the Wst Bengal Prem ses Rent Control Act
the argunent advanced before this Court was that” if ~after
the determi nation of the tenancy by , efflux of tine or by a
notice to quit the tenant continued in possession of the
prem ses and the | andlord accepted rent from him because no
decree for eviction could be nmade in view of the  subsequent
Control Acts it was tantamount to holding over within the
meaning of Section 116 of the Transfer of Property Act.
This argunent was repelled. Wether a new contractua
tenancy would come into existence by acceptance of rent by
the landlord in such a situation is a different matter. —But
this case does not |ay down that the occupation of the
prem ses by the tenant whose tenancy has been term nated by
efflux of- time or by notice to quit becones unaut horised or
wr ongf ul .
For the reason stated above it is nanifest that the
def endants remained in occupation ’of the accommpdati on on
and from 1-1-1973 as a tenant, conveniently to be called
statutory tenant, under the Act. Their occupation was not
unaut horised or wongful until a decree for eviction was
passed by the First Appellate Court on 11-8-75. Thei r
occupation becanme unaut horised or wongful only from that
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date. They are not therefore, liable to pay any damages or
nesne profits for

(1) [1974] WMadhya Pradesh Law Journal, 485. (2) [1961]
3 S.CR 814.

631

the period comencing from 1-1-1973 and endi ng on 10-8-1975.
Decree for danages either in respect of the two nmonths prior
to the institution of the suit or for the subsequent period
must therefore be set aside. The defendant-appellants wll
be liable to pay damages or nmesne profits @Rs. 125/ per
month (the rate of damages could not be and was not
chal | enged before wus) from 11-8-1975 only, until the
delivery of the vacant possession of the accombdati on

In the result the appeal is allowed in part only to the

extent stated above. |In the circunstances, we shall nake no
order as to costs in this Court.
S R Appeal ~al l owed in part.
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