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Finality of illegal assessnent orders

HEADNOTE

The appellant an owner of a nango grove has been
deriving income by was of fruits and fallen trees. In the
year 1939-40 he clained this income to be agricultura
income and therefore immune to income tax. The Assessing
Aut horities negatived the claim of the appellant. The High
Court in the year 1963 held the income to be agricultural
income and therefore exenpt fromincone tax. The State did
not chall enge the decision of the Hi gh Court. The appel | ant
did not challenge the orders of the Assessing Authorities
for the subsequent years i.e. 1940 to 1962 in the hope that
if ultimately the High Court upheld his contention for one
year the Tax Authorities would give effect to that hol ding
for all the years. The appellant thereafter approached the
Central Board of Revenue for refund of the tax paid by the
appellant in respect of the subsequent vyears. The Centra
Board rejected the petition in 1968. The appel |l ant “noved t he
H gh Court under article 226. The H gh Court refused to
interfere both on the ground of delay as well as on the
ground that the assessnent orders for the rel evant years had
beconme final, the assessee not having taken advantage of his
renmedy provided for in the statute. The Hi gh Court. however,
made an observation that if so advised the appellant m ght
file appeals wunder section 30 of the Inconme Tax Act, 1922
and pray for condonati on of delay under section 30(2) of the
said Act. On. appeal by Special leave to this Court, it was

contended by the appell ant.
(1) Since various assessnent orders were void the
State was bound to refund what had been

illegally Ievied.

(2) The Central Board should have exercised its
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power to give appropriate directions for
ref und.
(3) Regardless of statutory renedi es and rul es of
[imtation, the High I; Court had power under
Art. 226 to quash the illegal orders and to
prevent unjust enrichment by the State.
The respondents cont ended:
(1) The appellant is guilty of laches. High
Court has rightly exercised its discretion
This Court may not interfere with it
(2) The assessnent orders have becone fina
(3) The Central Board of Direct Taxes has no
statutory duty to grant refund even in cases
where orders. of assessment, though illegal
have been allowed to becone final by. wilful
def ault of the assessee.
Di smi ssing the appeal

HELD: (1) The inposition of tax on agricultural incone
is beyond the legislative conpetence of Parlianment and
altogether outside the jurisdiction of the Incone Tax
officer. It may well be contended that the inpost is ultra
vires. its powers, and therefore, a nullity. W need not
consider this aspect especially since the wit petition
itself is bad for unexpl ai ned delay. [54C- E]

50

(2) The wit jurisdiction is not measured by statutory
finality to orders regardl ess of their illegality. If the
levy is illegal the constitutional remedy goes into action
However, Art. 226 is  not blanket power  regardless of
temporal and di scretionary restraint. of ~a ‘party is
i nexplicably and wunduly delayed due tolaches the court nay
ordinarily deny redress. If the High Court has exercised its
discretion to refuse the redress, this court declines to
di sturb such exercise unless the ground is too untellable.
The High Court | in refusing relief on ground of |aches did
not exercise its discretion arbitrarily or inproperly. [55B
D- E]

(3) It is doubtful if the Central Board can exercise
any judicial power and direct refund. Even so, it is always
open to the state where the justice of the ease warrants
reconsideration of the levy of a tax illegally inposed, to
view the situation from an equitable standpoint and direct
refund wholly or in part. In this case a |iberal approach
may well be justified The Appellate Authority if noved under
section 30(2) wll give due regard to the happenings in
bet ween exercising its power of condonation. of  delay in
filing appeals and no observations made in this| judgnent or
inthe Hi gh Court judgnment shall be taken into account to
the prejudice of the appellant while considering the
condonati on of delay by the appropriate authority. [55G 56C]

JUDGVENT:

ClVIL APPELLATE JURISDICTION:. GCivil Appeal No. 2166 of
1970. of 1970

Fromthe Judgnment and Order dated the 31st Cctober,
1968 of the Allahabad H gh Court in WP. No. 3233 of 1968

S. C. Manchanda and A G Ratanaparkhi, for the
appel | ant .

T. A Ramachandran, for the respondent.

The Judgnent of the Court was delivered by

KRI SHNA | YER, J.-The freak but few facts of this appea
appear to highlight an issue of norality versus legality.
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But closer scrutiny whittles down this conflict and induces
us to dismss the appeal, subject to certain observations
warranted by the circunmstances of the case. W may proceed
straight to a miniaturised statement of the circunstances
giving rise to the controversy before us.

The appell ant has been the owner of a mango grove of
long ago fromwhich he has been deriving incone by way of
fruits and fallen trees. Way back in 1939-40 he clainmed this
income to be agricultural and therefore inmmune to Centra
incone-tax. His plea was over-ruled by the Incone-tax
of ficer, but adverse orders notw thstanding, the assessee
reached the High Court _undaunted by the disappointment he
nmet with as he steered through the statutory spiral of
authorities. Unfortunately, on account of the zigzag course
of this litigation which had its deck-by-deck slow notion,
nore than two decades passed before the High Court could
pronounce at longlast in favour 5 of the appellant hol ding
that the ‘income'in dispute was agricultural t income and
t heref ore could not be taxed.

The State did not carry the case further to this Court
and thus the decision of the A'l ahabad Hi gh Court rendered
on March 21, 1963 becane final. As a proposition of law, on
the facts of the case the ruling was that such incone as
arose from mango fruits  and fallen trees was agricultura
i ncomre and therefore outside the pale of the
51
I ncome-tax Act (vide s.4(3) of the Inconme-tax Act). We have
no reason to disagree with this viewand proceed to di spose
of this wit appeal which has come to wus by certificate
under Art. 133(1)(a) of the Constitution on the footing that
for all the assessnent years wth which we are concerned as
will be explained presently-what has been taxed.and is in
di spute is agricultural incone.

Sone nmore facts are necessary to bring out the rea
grievance of the appellant. W have already nentioned that
although the first assessnent related to the year 1939-40,
the final pronouncenent by the Hi gh Court canme only in 1963.
During this protracted pendency, years rolled on. and, at
the base, the tax officer was busy ritually repeating
annually, by his orders, the tax ‘inpost on-similar incone
accruing year after year treating it as non-agricultural
income. In deed, the assessee had been assessed to tax for
21 years on this assunption but he filed appeals only for 8
years, and even that only upto the Appellate Assistant
Commi ssioner’s level where he left it off apparently in the
hope that if ultimately the H gh Court uphel'd his contention
for one year, the tax authorities would give effect to that
holding for all the years-not a fantastic assunmption if
Government were a virtuous litigant. .

At this stage we may state that for the years 1940-41
1941- 42, 1947-48, 1949-50, 1950-51 and 1958-59 to 1961-62
appeal s had been preferred nost of which were disnissed
although in one year or so the appellate authority gave
relief accepting the plea of agricultural incone. So far as
the I ncone-tax officer was concerned, he uniformy adopted
the hostile line of treating the income as non agricultura
and, except for the vyears referred to above, the assessee
did not think it necessary-was it w se or otherwise the
sequel proves to challenge these assessment orders. But when
the Hi gh Court held in his favour in 1963 for the assessnent
year 1939-40, he applied for refund to the Central Board of*
Direct Taxes of the tax paid by himfor the other years on
the glib ground that, Ilimtation apart, the inconme having
been found by the H gh Court to be agricultural, had to be
excluded from the tax. The Central Board of Revenue,
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however. declined to oblige himand when on May 11, 1968 his
petition was rejected, the assessee nmoved the High Court
under Art. 226 seeking many reliefs including a direction to
the Central Board to issue 'necessary instructions to the
I ncome-tax officer, Faizabad,.. for the purpose of passing
final assessment orders for the assessnent years 1940-41 to
1961-62 and for another wit ’'quashing the order of the
Central Board of Direct Taxes dated 11th May 1968 wherein
the Board declined to interfere in the matter in dispute . A
Di vi sion Bench of that Court dismssed the wit petition on
two grounds: (a) that the assessnent orders for the rel evant
years had becone final the assessee not having taken
advantage of his renedy provided for in the statute; (b)
that several years had |apsed between the last inpugned
order which related tothe assessment year 1961-62 and the
wit petition which was filed in Septenber 1968. However,
the Court nade an observation that if so advised, the
petitioner may file appeals wunder s. 30 of the Indian
I ncome-tax Act, 1922 and pray for condonation of delay under
s. 30(2) of the said Act. Surely disconfited.

52

the assessee has conme up tothis Court hopefully and urged
that the various assessment orders were void, that the State
was bound to refund what had been illegally levied, that the
Central Board shoul'd have exercised its power to give proper
directions for refund and that in and case justice should be
done to the party who shoul d not be penalised for not having
filed appeals and second appeals and references to the High
Court year after year-a repeat perfornmance which would add
to the totality of avoidable litigation since the H gh Court
was sei zed of the identical point between the same parties.

At the first flush it nay seemthat the assessee’s
agricultural income having been taxed illegally, ‘a refund
was obligatory and the fanatical insistence on the |ega
"pound of flesh’ based on linitation and finality was not to
be expected froma party like the State. |Indeed, one n ght
go to the extent of quoting the cynical words of the ancient
legal wit: "Law and equity are two things which God hath
joined, but which Man has put asunder". W have to exam ne
the nmerits of the case in the light of the facts we have set
out above and of the principles settled by this Court in
regard to the exercise of the wit jurisdiction of the High
Court.

Shri Manchanda, alive to the spinal weakness of his
case in law in that his client had, by option for inaction
permitted the i npugned order to becone final and |istless by
| apse of [imtation period, pl ayed upon judicia
sensitivity to justice, equity and good conscience. He
argued that regardless of statutory renedies and rules of
l[imtation, the H gh Court had power under Art” 226 to
quash orders loudly illegal, deprivatory of property and
promoting unjust enrichnent by the State. He al so urged that
the assessment orders were void and the routine challenges
through prescribed channels could be bypassed and fronta
attack nade under Art. 226 in such extraordinary situations.
Sri Ramachandran, appearing for the Revenue, scouted the
supplicant plea for equity as unavailable in a court of |aw
He al so insisted that the orders of assessment havi ng becomne
concl usive could not be invaded by the back-door, that the
orders were not nullities but good until set aside through
the regular statutory processes and that the alleged jab on
the face of justice is imaginary, the party hinself having
been guilty of gross l|aches. W will exam ne these pl eas,
not in the general terms set out but within the confines of
the particular facts of the present case.
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We nust pause to state one inportant aspect of the
assessment orders since that oxygenates Sri  Manchanda's
submi ssion on equity. The Incone-tax officer, aware of the
pendency in the High Court of the precise question
confronting him about the agricultural character of the
income, had in sone vyears (e.g. 1952-53) recited in his
order under s. 23(3) of the Act, words which kindled hope in
the assessee somewhat in the followi ng terns:

"I ncome from Mango gul Mhuwa and Kathal have been

excluded from the total i ncone and treated as

agricultural 11 income by the | earned Appellate Asstt.

Conmi ssioner of In cone Tax Banaras in this very case

but this very point is
53

al ready under consideration before the Hon ble Hi gh

Court of Judicature at All ahabad. However with respects

to the learned A A'C. and pending the decision of the

Hon’ bl e Hi gh Court on this point the sumof Rs. 7,960/-

i s being added back "

But the ‘palliative is absent in the orders relating to many

ot her years and, above all, the orders are all nade under s.
23(3), which nmeans final assessments-neither provisiona
assessnents bei ng under S. 23(3) nor condi ti ona

assessnments, such orders being unknown to the schene of the
Act .

The points in controversy may be briefly fornmnul ated:

(1) Are the orders of assessnent, which have not
been assail ed, anmenable to challenge under
Art. 226 of the Constitution, or is such
jurisdiction inhibited because the regular
statutory renedi es have not been pursued ?

(2) Is the appellant guilty of |aches to such an
extent that the extra-ordinary remedy in wit
jurisdiction ‘1) should not be exercised in
his favour?

(3) Are the orders of assessnments nullities 'since
they are taxes levied on agricultural incone,
and if so, is the appellant entitled to claim
a refund ?

(4) |Is the Central Board of Direct Taxes charged
with any statutory duty to grant refunds even
in cases where orders of assessnent, though
illegal, have been allowed to beconme final by
the wilful default of the assessee ?

(5) If justice is on the side of the assessee but
| aw against him can he seek redressal in a
Court on that footing ?

W may deal with these points nore or |ess as a package
submi ssion but not in the order in which they have / been
item sed.

Counsel has placed considerable stress on “the |ast
poi nt which we deal wth first. It is true that two stark
facts generate sone considerations of conscience in favour
of the assessee. The Hi gh Court having declared this kind of

i ncomre which was taxed by the income tax officer
"agricultural incone’, it is not liable to tax wunder the
I ncome-tax Act (s. 4(8)). In any case, after t he

Constitution of India came into force, the Union List in the
Seventh Schedul e expressly excluded agricultural income as
forbi dden zone for the Centre, so nuch so it would be an
unconstitutional levy if a taxing authority inposed tax on
agricultural incone purporting to act under the |ncone-tax
Act. It may, therefore, well be argued that all the
assessments, notwithstanding that no appeals were filed,
were void being beyond the jurisdiction of the officer to
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tax. There is a basic difference between the decision in
Comm of |.T. v. Tribune Trust,
54
Lahore (1) cited by Sri Ramachandran and the present case.
There, one of the exenptions statutorily provided in favour
of incone derived fromproperty held under trust wholly for
religious or charitable purposes, fell for consideration
The Judicial Committee held that such assessnments, regularly
nmade, which failed to give the exenption clained, were not
nullities:
"The assessments were duly nmade, as they were bound to
be made, by the Incone-tax officer in the proper
exercise of his duty. .. It does not appear to their
Lordshi ps that they were a '"nullity’ in any other sense
than that if they had been challenged in due tine they
m ght have been set aside.”
True, nere exenmptions from taxation of income otherw se
conpetently taxable fell wholly wthin the jurisdiction of
the officer for determination. There is a fundanmenta
di fference where the claim is that agricultural incone is
beyond the | egislative conpetence of “Parlianment to enact and
altogether outside the jurisdiction of the Incone tax
officer. It may well ~ be contended that the inpost is ultra
vires his powers and therefore a nullity. Merely because an
order has been passed by the officer '‘and has not been
appeal ed against, it does not becone legal and final if
otherwise it is void; for instance, if there is a flagrant
violation of natural justice, the order by a Tribunal may be
a nullity. However, we need not explore this penunbral area
because we are satisfied, for reasons to be set out bel ow,
that the wit petition itself is msconceived and i's bad for
unexpl ai ned delay. Even so we nay state that the levies for
the various years would have undoubtedly been set aside and
refund ordered if only the assessee had been diligent enough
to make annual appeals to higher authorities. In that sense
there is some justice on his side. What is nore, in sone of
the orders, as earlier indicated, the Incone-tax officer
hi nsel f has stated that he is maki ng the assessnents finally
but he takes note of the pendency of the identical question
before the H gh Court. He has vaguely quickened ~w shfu
thinking in the assessee that in the event of his w nning in
the H gh Court he may somehow get a refund. W have set out
what M. Manchanda has pressed before us as the ’'justice of
his case. Assuming for a nonent that 'justice' is onhis
side, law is against himbecause the assessnent orders are
now unassail abl e except perhaps wunder Art. 226 or Art. 32

with which we will deal separately. Can a court over-ride
law to effectuate what it conceives to be justice ?
Any | egal system especially one evolving in a

devel opi ng country, may permt judges to play a <creative
role and innovate to ensure justice wthout doing violence
to the norns set by legislation. But to invoke judicia
activismto set at nought |egislative judgment is subversive

of the constitutional har nony and comty of
instrunentalities. So viewed, the appeal of Sri Manchanda,
for relief in the nane of justice nmust fail. If the statute

speaks on the subject the judge has to be silent and stop.
In a contest between norality and legality. the court, in
cl ear cases has no option. Here, both sides agree that

55

the assessnments are final, that limtation has |ong ago run
out, that the Central Board has no judicial power to upset
what has been decided by lesser tribunals. Not being a
fringe area for judicial activismto play the subm ssion
must suffer rejection
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The surviving issue of some nonent is whether the wit
jurisdiction is muzzled by statutory finality to orders

regardl ess of their illegality. We think not. If the levy is
illegal, the constitutional renedy goes into action. The
Privy Council ruling does not contradict this rule of |aw

because for one thing there the case was inconme taxable but
for a statutory exenption; here the incone is agricultura
and beyond the orbit of the Inconme-tax Act. For another, the
Judicial Committee was not considering the sweep of the
constitutional renedy de hors statutory changes but was
construing the plea of "nullity’” with reference to an order
Passed, erroneously may be but wthin jurisdiction and
i mpugned before the statutory tribunals.

Even so, the journey of the appellant is beset with
i nsurnountabl e hurdles.~ Art. 226 is not a blanket power,
regardl ess of tenporal and discretionary restraints. |If a
party is inexplicably insouciant and unduly belated due to
| aches, the court may ordinarily deny redress. And if the
Hi gh Court has exercised its discretion to refuse, this
Court declines to disturb such exercise unless the ground is
too untenable. To awaken ~this Court’'s special power gross
injustice and grievous departure from well-established
criteriain this jurisdiction, have to be nade out. In the
present case, |ong years have elapsed not only after the
i mpugned orders but even after the Hi gh Court held the taxed
i ncome agricultural. / The reason for the inaction is stated
to be an illusory expectation of suo noto nodification of
assessnment orders ‘on representation by the party. The High
Court has exam ned and di sm ssed t he pl ea and
consequentially refused relief. W do not think that in so
refusing relief on ground of laches the H-gh Court exercised
its discretion arbitrarily or inproperly. And the sorry
story nust thus close.

When at the end of the | egal tether, the appellant made
a plaintive plea for consi-der at eness based on good
consci ence. No doubt, we feel thisis a case where, had the
party not been optimstically asleep but had diligently
appeal ed, the tax could not have been recovered by the
State. W equally see sone conpassionate nerit in his
conpl aint that a few of the assessment orders nade
m sl eadi ng reference to the pendency of the H gh Court being
seised of the identical |egal issue. But it is no good alibi
in expiation of the sin of gross delay in comng to the High
Court. It is doubtful if the Central Board can exerci se any
judicial power and direct refund. Nor is therea statutory
duty cast on it to consider applications for refund and so a
wit of mandanus could not issue fromthe Court. Even so, it
is always open to the State, where the justice of the case
warrants reconsideration of the levy of a tax illegally
i mposed to view the situation froman equitable standpoint
and direct refund wholly or in part. This perhaps is case

where a |iberal approach may well be justified. The Court
has, however, jurisdiction only when there is a statutory
duty. There being

56

none, the issuance of a wit hardly arises. W endorse the
observations of the High. Court that, despite inordinate
delay, the appellate authority, if nmoved wunder s. 30(2),
will give due regard to the happenings in between, in
exercising its power of condonation of delay in filing
appeals. W also make it clear that no observation nmade in
this judgnment with regard to delay on the part of the
assessee in moving the H gh Court wunder Art. 226 shall be
taken into account to the prejudice of the assessee while
considering the condonation of the delay on his part in
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preferring the appeal/appeals, if any, filed by himto the.
appropriate authority under the Act.

The appeal fails and is dismissed. The circunstances
are such that the parties may appropriately be, directed to
bear their respective costs. W direct accordingly.

P.H P. Appeal dism ssed.
57




