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The foll owing O der of the Court was delivered

In these appeals, the short question that arise for consideration is:

whet her pl astic body, a part of Electro Mosquito Repellant, and ' Fragrant
Mat’ are chargeable to excise duty under Clause 5(f) of Notification

160\ 86- CE dated March |, 1986 and Sub-Headi ng 3307.49, respectively, of the
Central Excise Tariff Act, 1985.

Show cause notices were issued to the appell ants under Section 11-A of the
Central Excise Act, 1944 (for short, 'the Excise Act’'] by the
Superintendent Central Excise Range ||, Pithanpur, raising demand of excise
duty on plastic body of Electro Mdsquito Repellant (for short, "EMR ")
[which falls within 'Donestic electrical appliances] classifiable under Sub
Headi ng 85.16 of the Central Excise Tariff Act, 1985 (for short, ’'the
Tariff Act’) and on Fragrant mat. The respondents in Civil Appeal Nos. 182
of 1995 and 108 of 1995 filed wit petitions, under Article 226 of the
Constitution, before the H gh Court of Madhya Pradesh chall engi ng the
validity of the show cause notices. However, the respondent in Civil Appea
No. 1649 of 1996 filed reply before the concerned authorities. The

Col  ector of Custons and Central Excise, |ndore. confirned the demand which
was assail ed before Customs, Excise and Gold (control) Appellate Tribuna

in appeal. The High Court, in wit petitions, held that the 'plastic body’
is not 'goods’ within the neaning of the Tariff Act and, therefore, it is
not liable to excise duty and that the Fragrant Mat, did not answer the
description of Sub-Headi ng 3307.49 and, therefore, it quashed the show
cause notices. Against the judgnment and order of the Hi gh Court dated March
24,1994, allowing in the wit petitions, the aforesaid two appeal s, being
Cvil Appeal Nos. 182 of 1995 and 108 of 1995, are filed by the Revenue.
Cvil Appeal No. 1696 arose fromthe order of the custons, Excise and Gold
(Control) Appellate Tribunal dated April 6, 1995, allow ng the appeal in
the light of the said judgnent of the H gh Court of Mudhya Pradesh.

M. Mikul Rohtagi |earned Additional Solicitor General, argues that, so far
as the plastic body is concerned, it is a finished product; it cannot be
terned as an internediate product and the fact that it is not being bought
and sold in the market, will not nilitate against the marketability of the
goods, therefore, it is liable to excise duty under clause 5(f) of
Notification No. 160V86-CE. In support of his contention, he relies upon
the judgnent of this Court in AP. Stale Electricity Board v. Collector of
central Excise, Hyderabad [1994] 2 SCC 428.

M. A R Mdhava Rao, |earned counsel appearing for the respondents-
assessees, submits that the plastic body is manufactured to cater to the
requi renents of the respondents’ EMR The plastic body is not a
standardi sed itemand is not known by any name in the market and as such
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the Hi gh court has rightly found that it is not marketable.

It is a coomopn ground that EMR is exenpt under clause 5(d) of Notification
No. | 60\ 1986- CE dated March 1, 1986. The case of the Revenue is that under
clause 5(f) of the said Notification, the plastic body, a part of EMR is
liable to excise duty.

To appreciate the contentions of the |earned counsel, it would be apt to
read the Notification in question, insofar as it is relevant, here:

"Electric notors, generators, appliances, etc., falling under specified
headi ng of chapter 84 or 85. In exercise of the powers conferred by sub-
rule (1) of rule 8 of the Central Excise Rules, 1944, the Centra
CGovernment hereby exenpts the goods specified in colum (3) of the Table
heret o annexed and fal ling under the Heading No. or Sub Headi ng No. of the
Schedul e to the Central Excise Tariff Act, 1985 (5 of 1986), specified in
the corresponding entry in colum (2) of the said Table, fromso nmuch of
the duty of excise |leviable thereon which is specified in the said
Schedul e, 'as i's in _excess of the anpunt calculated at the rates specified
in the corresponding entry in colum (4) of the said Table.

SI. No, Headi ng No. or Sub- Description of goods Rat e
Headi ng No. of the Schedule to The Central Excise Tariff Act, 1985.

1 2 3 4

5. 85. 16 (a) to (c) x x X

(d) Gther donestic

el ectrical appliances Ni |

(e) x x x

(f) Parts 20%

ad val orem

As can be seen fromthe excerpts of the Notification in question, the EMR
has been exenpted fromthe payment of excise duty but the parts of EMR are
liable to duty at the rate of the twenty percent ad valorem There is no

di spute that the plastic body is a part of EMR but for the purpose of
clause (0 a part will be liable to duty only if it satisfies the attributes
of 'goods’ within the neaning of the Tariff Act. The twin requirenments of
'goods’ under the Tariff Act are : (a) manufacture and (b) nmarketability.
Insofar as the first requirenent is concerned, there is no dispute that

pl astic body is being manufactured by the respondents. The germane question
is whether it has narketability. The plastic body is being manufactured to
suit the requirenents of the EMR of the respondents and i's not available in
the market for being bought and sold. It is not a standardised item or
goods known and generally dealt with in the market. It is being

manuf actured by the respondents for its captive consunption. It is not a
product known in the market with any commercial nane.

We do not consider it necessary to discuss the cases on the question of
marketability, as this court has dealt with all relevant cases in A P.
Slate Electricity Board' s case (supra). In that case, the question was
whet her el ectric poles manufactured with cement and steel for the
appel | ant - Board where marketabl e. After considering various cases on the
guestion of nmarketability of goods, Jeevan Reddy, J., speaking for the
Court, sumred up the position thus.:

"It would be evident fromthe facts and ratio of the above decisions that
the goods in each case were found to be not marketable. Wether it is
refined oil (non-deodorised) concerned in Union of India v. Delhi Coth and
General MIls, (1963) Suppl. 1 [SCR] 586 or Kiln gas in South Bi har Sugar
MIlls Ltd. v. Union of India, (1968) 3 SCR 21 or alum nium cans with rough
uneven surface in Union Carbide India Ltd. v. Union of India, [1986] 2 SCC
547 or PVC films in Bhor Industries Ltd. v. Collector of Central Excise,
[1989] 1 SCC 602 or hydrolysate in Collector of Central Excise v. Anbal a
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Sar abhai Enterprise, [1989] 4 SCC 112 the finding in each case on the basis
of the naterial before the Court was that the articles in question were not
mar ket abl e and were not known to the market as such. The 'marketability’' is
thus essentially a question of fact to be decided on the facts of each
case. There can be no generalisation. The fact that the goods were not in
fact marketed is of no rel evance."

It nmay be noticed that in the cases referred to in the passage, quoted
above, the reasons for holding the articles 'not narketable’ are different
, however they are not exhaustive. It is difficult to lay down a precise
test to determne marketability of articles. Marketability of goods has
certain attributes. The essence of marketability is neither in the form nor
in the shape or condition in which the nmanufactured articles are to be
found, it is the commercial identity of the articles known to the narket
for being bought and sol'd. The fact that the product in question is
general |y not bei ng bought and sold or has no demand in the market woul d be
irrelevant. The plastic body of - EMR does not satisfy the aforenentioned
criteria. There are sone conpeting nanufacturers of EMR Each is having a
different plastic body to suit its design and requirenent. If one goes to
the market to purchase plastic body of EMR of the respondents either for
repl acenent or- ot herwi se one cannot get it in the market because at present
it is not a cormercially known product. For these reasons, the plastic
body, which is a part of the EMR of the respondents, is not ’'goods’ so as
to be liable to duty as parts of EMR under para S(d) of the said exenption
notification.

The next point relates to the classification of the Fragrant Mt: whether
it is classifiable under sub-headi ng 3307.41 or 3307.49. The Revenue’'s case
is that the Mat, being nosquito repellant, cannot be brought under Sub-
Headi ng 3307.41 as by no stretchof imagination it can be said to be

[ Agarbatti or 'Dhoop’ and it cannot al so be used "during religious rites.

The Sub- Headi ngs read as foll ows

Headi ng No. Sub Headi ng No. Description of goods Rate of duty
1 2 3 4
33.07 3307.41 - 'Agarbatti’, "Dhoop’ Ni
and simlar preparations is whatever form
3307. 49 - O her 15%

Sub- Headi ng 3307.30 refers to ’preparations for perfum ng or deodorising
rooms, including odoriferous preparations used during religious rites’.
Under sub-headi ng 3307.30 is a further sub-heading 3307.41 in which are
grouped ' Agarbatti, [Dhoop’ and similar preparations in whatever form A
careful reading of sub-heading 3307.41 shows that preparations sinmlar to
that of ’'Agarbatti’ and ’'Dhoop’ also fall under it. Does the Fragrant Mat
of the respondents fall under it? The process of preparation of the
Fragrant Mat is given by the respondents in the wit petitions filed before
the Hi gh Courts follows :

"On the sanme pattern the petitioner also planned to-innovate conventi onal
Agarbatti - a concept of JETAGE Agarbatti. In first place the petitioner
has changed the body, i.e. instead of woodfl our and charcol dough which
forns the body of Agarbatti, the petitioner devel oped a Paper Mat.
Secondl y, the perfunmes and spreading agents |like D. E P., Fragrances,

Al cohol etc. are put in the dough and sticks nmade. |In petitioner’s cane
(sick) the perfunme and the sanme chemicals are put in paper Mats. Thirdly,
Perfunes and Spreadi ng Chenicals get the heat through turning of woodfl our
and charcol stick when stick is burnt with the Match stick. The perfunes
and chemicals in traditional Agarbatti burns and spread perfune. If fina
burning nmedia are used there will be | ess snoke. Therefore, snoke and ash
does not identifying the Agarbatti. Finer the burning Chenmicals, finer wll
be snoke added to it, if finer the burning nedial (Regular heat) finer wll
snoke or vapours."
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It is further stated that to repel nobsquitos with insecticides, coi

i nsecticides are used to be spread through fire with its natura

concom tant with snmoke and ash of which nosquito nat is a | atest

devel opnent technol ogy, but the one nmanufactured by the respondents is
different and is a Fragrant Mat. This is not specifically denied by the
Revenue. What is stated in the counter affidavit field by the Revenue, is
that 'Mat’ cannot be said to be 'Agarbatti’ by any stretch of inagination
and the Mat cannot be used in substitution of 'Agarbatti’ on religious
rites.

We have al ready nentioned above that not nmerely ’'Agarbatti’ and ' Dhoo’ but
preparations which are akin to 'Agarbatti’ and ' Dhoop’ and which can
produce vapour on burning and spread perfunme would fall within the neaning
of that entry. Fromthe process of manufacture of Fragrant Mat, noted
above, it cannot but be held that preparation in Mat formis simlar to
that of 'Agarbatti’. Therefore, Fragrant, Mats are classifiable under Sub-
Headi ng 3307.41 and not under 3307.49 of the Tariff Act.

In this view of the matter, we do not find any illegality in the orders
under challenge. The Civil Appeals are, therefore, dism ssed. There shal
be no order as to costs.




