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Thi mregowda, the sol e respondent herein, has died
during the pendency of these proceedi ngs and his w dow and
one daughter (major and unmarried) are on record as |ega
representatives of 'the deceased. Thi mmegowda and
Subbegowda were real brothers. Thi mmegowda did not have
any son. His fam|ly consisted of his wife and four daughters.
Nar ayani (or Narayana), inpleaded as appellant No.2, is the son
of Subbegowda. Subbegowda, the appellant No.1, has al so died
during the pendency of these proceedi ngs.

Thi mmegowda, having no nal e i ssue, adopted Narayani
the son of his younger brother Subbegowda. = A deed of adoption
dated 4.6.1965 was executed and regi stered. On 1.8.1969,
anot her deed cane to be executed and registered by
Thi mregowda and this deed is the subject matter of controversy
in these proceedings. The deed is styled as ’'Settlenent Deed’
The contents of the deed reveal what had inpelled
Thi mmegowda to execute the deed. Thimegowda had
agricultural |and but was unable to carry out agricultura
operations. Qut of his four daughters, he had performed the
marriage of the two and the renai ning two, respectively aged 10
and 4 years at that tine, were yet to be narried and were
residing with the parents. The deed goes on to state -

"l have not given right of any kind over ny
properties to you, my adopted son Narayani

You represented to ne that in case | hand over
the total responsibility of the famly properties
to you, you together with your natural father

and brothers woul d manage the properties and

di scharged the existing dates of the fanmly and
further that you would require the power

through witten records, | amtoday executing
this settlenent deed in your favour, ny
adopted son Narayani. | have nade this

arrangenent so that hereafter you may in a

wi se manner alongwi th your natural father

i nprove ny property and nmanage the sane as
per your w sh w thout any obstruction
Hereafter | shall have no objection for your
managenent of the family properties. You shal
| ook after ny welfare and that of ny wife and
children and you shall get ny daughters
married. Since you have taken the
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responsibility of ny welfare and that of ny

wi fe and since the responsibility of protecting
us has been taken over by you and further

since you have to discharge the debts incurred
by me till now for the famly, | have handed
over the possession of schedul e properties

under this settlenment deed to you. |In case
either ny wife or | incur any further debt
hereafter you shall not be responsible for the
sane. You shall not violate any one of the
above said conditions. |In case you violate any
condition, | shall have the right to cancel this
settl enent deed. You shall have the right to
enjoy hereafter all the treasure, trove, water,
plants etc. in the schedul e property and you
shall have the right to sell, gift and alienate the
sane and may enjoy-the sane from generation

to generation peacefully."”

(enphasi s suppl i ed)

The above statement is followed by a schedul e wherein six
| anded properties are listed. Below the schedule there is yet
anot her endorsenent nade by the executant Thi megowda as
under: -

"I have settled the six items of properties
as nentioned above and therefore have
executed this settlenent deed.

Sd/ - on behal f of m nor Narayani his
natural father, Subbegowda as guardi an

Si nce you, Narayani have been under ny

care and custody since the beginning and since
| wanted to give you sonething for yours
livelihood, | have through this settlenment deed
entrusted the schedul e properties to you. The
approxi mate val ue of the schedul e properties is
Rupees one thousand (Rs.1000/).

Sd/ - Thi mmregowda

Sd/ - Wtnesses"

(enphasi s suppli ed)

On 9.11.1970, Thi mmregowda filed a suit agai nst Narayani
and his natural father Subbegowda seeking setting aside of the
settl enent deed dated 1.8.1969 on the ground of fraud and
m srepresentati on and the consequential relief of restoration of
possessi on over the suit schedul e properties. The trial Court
di smssed the suit on the finding that any circunstances vitiating
the voluntary execution and registration of the deed were not
made out. Fraud and nisrepresentation, as alleged by the
plaintiff, were not proved. First appeal preferred by the plaintiff
was di smssed. A second appeal was preferred. The H gh Court
franed and dealt with a single substantial question of law __
"Whet her a deed purported to be a settlenment deed could be
validly executed with a termenabling the settler to have the
deed set aside and in such a case whether such a deed coul d
convey valid title to the settlee?" |In a brief judgment, dealing
with the question of |aw as framed, the High Court formed an
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opi nion that the power of revocation of settlenent deed was
expressly reserved to hinself by the settler in the deed itself
and, therefore, the settler was fully justified in law to invoke the
revocation clause. Qher issues were of no significance. It was
open for the executant to cancel the deed of settlenent and that
havi ng been done the suit was liable to be decreed. The Hi gh
Court set aside the judgnents and decrees of the trial Court and
the first appellate Court and passed a decree in favour of the
plaintiff. Feeling aggrieved, the defendants nanely Narayani

the adopted son, and his natural father Subbegowda are in

appeal of whom as already stated, Subbegowda has died.

The singul ar substantial question to be decided in the case
is what is the true nature of the deed dated 1.8.1969? Though
called a Settlenent Deed, what was the intention of the
execut ant behi nd executing the deed? The question of
construction of a docunent is to be decided by finding out the
intentioon of the executant, firstly, from a conprehensive reading
of the terns of the document itself, and then, by looking into
to the extent permissible " the prevailing circunstances which
per suaded t he aut hor of the document to execute it. If the
executant intended to transfer property the Court would lean in
favour of holding thetransferee having been vested with interest
in the property. Were an intention to transfer property wthin
the neaning of Section'5 of Transfer of Property Act, 1882
cannot be spelled out, the docurment w |l be given effect to as it
reads and as is explicit fromwhat is set out in the deed itself.

In Raj Bajrang Bahadur Si'ngh Vs. Thakurai n Bakhtr aj
Kuer, AIR 1953 SC 7, this Court was called upon to exam ne
what the testator had intended the | egatee to take under a will in
the context of the expressions |like Mlik Kam'l (absolute owner)
and Nasl an bad nasl an (generation after generation)  having
been used in the will in reference to the interest which was
sought to be demised. This Court held that such words, though
descriptive of a heritable and alienable estate in the donee and
connoting full propriety rights, may not have been used with the
i ntention of conferring absolute rights if there could be
sonmething in the context or in the surrounding circunmstances to
pernmt such an inference being drawn. "In cases where the
intention of the testator is to grant an absolute estate, an
attenpt to reduce the powers of the owner by inposing restraint
on alienation would certainly be repelled on the ground of
repugnancy; but where the restrictions are the primary things
which the testator desires and they are consistent with the whol e
tenor of the will, it is a material circunstance to be relied upon
for displacing the presunpti on of absolute ownership inplied in
the use of the word "malik".

For the interpreter of docunents it is comon know edge

that a transfer of property or a creation of interest therein my
be acconpani ed by conditions, covenants or restraints.

Condition may be condition precedent __ a condition which nust
be performed before the grant or alienation takes effect to
create an interest in property, or may be condition subsequent
____a condition which has an effect of enlarging or defeating the
interest already created or vested. In either case the condition

will be annexed with the estate and would run with the sane. In
Philip John Vs. CIT Calcutta \026 AIR 1964 SC 587, vide para
14, this Court has dealt with conditions __ precedent and

subsequent, in the context of gift of shares. A covenant is not
annexed with the estate and runs independently of it which may
give rise to a cause of action for specific performance or for an
action in danages. A restraint or a limtation has the effect of
curtailing the quantum of the estate affected thereby.
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The contents of the deed dated 1.8.1969 reveal the
rel evant circunstances. The executant hinmself had filed the suit
and deposed to in support of plaint averments. The deed is
subscribed to by Subbegowda too, who affixed his thunmb mark
on the deed. Narayani was mnor and Subbegowda was acting
for hinself and for Narayani too as his guardian ___ being the
natural father. Thus, the deed dated 1.8.1969 is a bi-party
docunent in a way. Narayani was taken in adoption nore than
4 years before the date of execution of the deed dated 1.8.1969,
the reason being that Thi megowda had no nal e i ssue of his
own. \Whatever interest in the property may have been created
in favour of Narayani by virtue of his having been born into the
famly by virtue of adoption, Thi megowda had not specifically
created any interest in favour of his adopted son in any of the
properti es owned by him - The principal anxiety of
Thi mregowda, which al so was working as consideration for
execution of docunent, was to see that his agricultural |ands
were properly managed so that the debts payable by himcould
be di scharged and his minor unmarried daughters could be taken
care of by being married. Narayani was mnor. Thi nmmegowda
was obviously acting upon the assurance given by Subbegowda,
his own brother, that the adopted son Nayarani wth
Subbegowda woul d nanage the property and ful fil the
expectati ons of Thi megowda, as set out in the deed. A
conpr ehensi ve readi ng of the docunent shows that the
settlenent as per the terns of the docunment was not a transfer
of property in favour of the adopted son; it was nerely an
arrangenent or at best an entrustnent of the schedul ed
property to his adopted son and the latter”s natural father for the
pur pose of proper nanagenment w thout obstruction by anyone
el se including hinself so that the welfare of hinself, his wife and
his children __ specially the unmarri ed daughters | ' was
assured. It is clear fromthe oral evidence adduced by the
plaintiff that his wi shes were not fulfilled. Though the pleas of
fraud and undue influence vitiating the execution of deed are not
substanti ated, yet there can be no denying of the fact that
Nayarani and his natural father did not cone up to those
expect ati ons of Thi megowda whi ch had persuaded hi mas
primary and essential considerations for the execution of the
deed. Nothing prevented Thi megowda from cancel ling such
settl enent and depriving Narayani and his natural father from
managenent over the schedul ed property. Though at the end of
the mai n docunent Thi nmegowda has used the expression Iike
permtting the settlee to enjoy the property and al so for the right
of sale and gift relating to property being conferred and the
settlee and his heirs also going on enjoying the property but
this stray sentence at the end of the docunent cannot be read
in isolation dissected fromthe earlier part of the document which
in very many words clearly denmonstrates the intention of the
execut ant of entrusting the managenment only of the schedul ed
property to Narayani and his natural father. My be if the
settl ee woul d have conme up of the expectations of the settlor
the latter would not have objected to the settlee continuing in
the enjoynment of the property and dealing with the sane as if
owner thereof. This is further clarified fromthe additiona
statement made by settlor just before concluding the execution
of the document where he said that Narayani havi ng been
entrusted to the care and custody, as adopted son, of
Thi mmegowda, he was executing the deed with an intention to
maintain the settlee for his life. There is no recital in the deed
whi ch may be read or be capabl e of being construed as a dem se
in praesenti vesting absolute title in the property in Nayarani in
present or in future. VWhat ever was given to Narayani and his
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natural father by the deed was capabl e of being cancelled or
revoked under the power of revocation expressly reserved by
Thi mmregowda to hinsel f.

The deed dated 1.8.1969 does not ampunt to transferring
the schedul ed property to Narayani. It was only an
arrangenent, called 'settlenment’ with the power of revocation
expressly reserved to the author, subject to which reservation
the arrangenent was intended to cone in effect. It has not
been the case of the appellant before us, nor could it have been
that the schedul ed property was gifted by Thi nmegowda to
Narayani. Had it been so, the question of testing validity of gift
by reference to Section 126 or holding it to be onerous gift
within the neaning of Section 127 of the Transfer of Property
Act 1882 could have arisen. W need not dwell further on this
aspect of the issue.

A conditional transfer or a settlenent acconpani ed by

condi tions is not unknown to the |l aw of real property. It is
perm ssible in law to annex or encumber any grant or alienation
with condition or limtation which will operate and the court wll

give effect to it unless there is some provision of |aw which
annul s or invalidates such condition, restraint or limtation
None has been brought' to our noti ce.

The Hi gh Court has rightly forned an opinion that the deed
coul d be revoked. Nothing has been brought to our notice to
take a viewto the contrary and hol d that such a power of
revocation could not have been reserved by Thi megowda to
hi nmsel f.

The appeal is disnissed. The judgrment and decree passed
by the High Court is maintained. No order as to the costs.




