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ACT:

Indian Electricity Act 1910, S. 4(3)-Anendnent of terns &
condi tions of Nagpur Electricity Li cence-Validity of
amendnment nmade in 1966-Legality of notice under s. 6 of Act
for purchase of undertaking by Electricity Board.

HEADNOTE:

On May 4, 1905 a licence was granted tinder s. 4(1) of’ the
Indian Electricity Act, 1903 to Cronpton & Co. Ltd. for the
supply of electricity in the nmunicipal area of Nagpur. A
notification granting the above |icense was published in the
Central Provinces Gazette on May 6, 1905. The license
provided that the right of the governnment to purchase the
undert aki ng shall arise after 42 years fromthe comrencenent
of the license and after every subsequent —period of 10
years. Para 4 of the license provided that it would come
into force and have effect on the (lay when the notification
confirming it was published in the Central Provinces Gzette
and that day would for the purpose of Act, be deened to  be
the comencenent of the license. On January 1, 1911 the
Indian Electricity Act, 1910 canme into force.” On June 28,
1913 a notification permtting the assignnent of the licence
in favour of the Nagpur Electric Light and Power Conpany
Ltd. (respondent herein) was published in the gazette. On
May 2, 1947 anendnents in the terns and conditions of’ the
licence were nade under s. 4(3) of the Act of 1910 and were
published in the gazette. 1In the preanble it was stated
that these anendments were "in 'he terns and conditions of
the Nagpur Electricity |licence grantees under the Public

Wor ks Deptt. Notification No. 45 dat ed 4t h May
1905............ In the various anendnments nade throughout
the reference was made to May 4. 1947 as being the date when
various changes were deened to start or operate. In clause
3 paragraph (o) (i) was provided that "Option of purchase
given by sub-section 1 of section 7 of the Act shall be

exercisable on the expiration of ten years or 4th May 1957
and the expiration of every subsequent period of ten years
during continuance of this Ilicence." On Septenber 4,
1948 the Electricity Supply Act, 1948 cane into force.
Section 71 of this Act provided that the right and options




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 9

to purchase wunder the Indian Electricity Act. 1910 were
deened to have been transferred to the Provincial (now
State) Electricity Board. The Indian Electricity Amendnent
Act. 1959 (32 of 1959) anended Indian Electricity Act. 1910.
In the newy inserted section 4A(1) the proviso thereto said
that no alterations or amendnents in the |license shall be
nmade except wth the consent of the lisensee unless such
consent was in the opinion of the State gover nirent
unreasonably withhel d. In the anmended Act section 6
provided for the purchase of the licensee’'s undertaking by
the State Electricity Board. but the old section 7 was
allowed to continue. On Septenber 15, 1965 notice was given
to the respondent under sub-section (1) and sub-section (6)
of section 6 of the Indian Electricity Act, 1910 whereby the
respondent was required

20

to sell its undertaking to the Board on the mdnight of
3rd/4th May, 1967 being the date of the expiry of the
licence gr ant ed to it. Doubts arose as to the
i nterpretation of clause 3 paragraph (o) (i) of the licence

because of the use of the word "or’ between words 10 years
and "the 4th May. 1957" inthe said clause. The State
CGovernment on April -~ 19, 1966 published a notification
whereby in the said cl ause between the words "10 years"” and
“"the 4th May, 1957" the word "on" was’ substituted, the
ef fect of which was that the option to purchase becane exer-
cisable on the expiration of period of 10 years on the 4th
May. 1957. After this amendment another notice was given
under sub-section and (6) of s. 6 of the Indian Electricity
Act, 1910 on April 26, 190. The words of this notice were
the sanme as that of the earlier notice but it was expressly
given in supersession of the earlier notice.. The respondent
filed a wit petition under article 226 of the Constitution
chal l enging the aforesaid notice dated April 26, 1966. The

H gh Court held that since the operation of license
commenced on May, 6, 1905 it could not term nate on May 4,
1957 and therefore the amendnment ‘of 1966 was invalid. In
appeal to this Court it was comon ground that the  |icensee

had never replied to the letter of the State ~Electricity
Board asking for its consent for the anmendnent ~of the
licence in 1966 in ternms of section 4A(1l) of the Electricity
Act .

HELD : (i) In the circunstances of the case there could be
no doubt that the State Government was entitled to hold the
opi nion that the consent of the |licensee for the purchase of
undert aki ng had been unreasonably w thheld. [27 E]

(ii) Two interpretations were possible of clause 3 paragraph
(o) (i) of the license, as it existed before the amendnent
dated April 19, 1966. One was that the word 'or’ had / been
wongly used by sone printing mstake and the true word was
"on". The other interpretation was that two dates had been
provi ded for the exercise of the option; one, the expiration
of ten years from My 6, 1947 the other being May 4, 1957.
Thus there was genui ne doubts about the real date and if the
State Government sought to clarify the point it cannot  be
said that it nade an unreasonabl e demand fromthe |icensee.
It was not a case where governnent was providing for the
option to purchase which was not originally intended to be
given. [26 F-H]

(iii) The High Court was wong in holding that May 6 was
the relevant date because the notification relating to the
original Iicense was published on May 6, 1905. When the

i cense was amended in 1947 with the consent of the Iicensee
it proceeded on the basis that the 42 years period expired
on May 3. 1947 because throughout the crucial effective date
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in the amendnents is May 4, 1947. Para 4 of the origina
license thus ceased to have effect for the purpose of
construing the license as anended in 1947 and subsequently.
(iv) If <clause (3) paragraph (o)(i) is interpreted in the
light of the rest of the anmendments made in the license
in 1947, it is quite clear that the previous period was
deened to have expired on May 3, 1947 and the fresh period
started on My 4, 1947 and the subsequent periods of 10
years ended on My 3, 1957 and My 3, 1967. It is
impossible to read the license as amended in 1947 in any
other way than that it was agreed that the period of 10
years in the license would start from May 4, 1947. The
details of distribution system the valuation of assets as
on My 4, 1947 and other «clauses all ©point to this

concl usi on. The license rightly talked of Sec. 7 of the
Electricity Act because the license still provided for the
start of period of 10 years from May 1947 and

21

this could only be provided for while the old sec. 7 stood.
The notice dated April 26, 1966 was thus in accordance wth
terms of the license and the |aw. The inpugned notice did
not suffer fromany infirnmty. The appeal must accordingly
be al |l owed. [28D H]

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeal Nos. 1429 & 1764
of 1968.

Appeal from the judgment and order dated the 26th April
1967 of the Bonbay H gh Court, Nagpur Bench in Special Civi
Application No. 125 of 1967.

Niren De, Attorney-GCeneral for India,~ A G Ratnaparkhi, C.
K. Ratnaparkhi and Rajiv Shah, for the appellant (in C A
No. 1429 of 1968) and Respondent-No. 3 (in C.A No. 1764 of
1968.

M C. Setalvad and I. N. Shroff, for respondents’ Nos. 1
and 2 (in C A No. 1429 of 1968).

B. D. Sharmm, for respondent No. 3 (in CA No. 1429 of
1968) .

V. S. Desai, P. K Chatterjee and B. D. Sharma,” for the
appel lant (in C. A No. 1764 of 1968).

S. J. Sorabjee and 1. N. Shroff, for respondents Nos. 1
and 2 (in C A No. 1764 of 1968).

S. J. Sorabjee, Ashok H Desai and R~ P. ~Kapur, for
intervenar No. 1 (in both the Appeals).

R N. Banerjee and R P. Kapur, for Intervener No. 2 (in
both the Appeal s).

The Judgrment of the Court was delivered by

Sikri, C. J. These two appeals by certificate are directed
agai nst the judgnment of the Hi gh Court of Bonbay (Abhyankar
and Paranjpe, JJ). By this judgnment the H gh Court cane to
the conclusion that the notice dated April 26, 1966, issued
by the Mharashtra State Electricity Board under the
provisions of S. 6 of the Indian Electricity Act, 1910, was
invalid in law and was unenforceable having failed to
satisfy the essential conditions of the notice. The High
Court accordingly allowed the petition under art. 226 of the
Constitution and quashed the said notice.

The relevant facts for determining the points at issue
before us are as follows : On May 4, 1905, a licence was
granted wunder s. 4(1) of the Indian Electricity Act, 1903,
to Cronpton & Co. Ltd., London, for the supply of
electricity in the nunicipal area of Nagpur. A notification
granting the above |icence was
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published in the Central Provinces Gazette on May 6, 1905.
On January 1, 1911, the Indian Electricity Act, 1910, cane
into force. On June 28, 1913 a notification permitting the
assignment of the licence in favour of the Nagpur Electric
Light and Power Conpany Ltd., respondent before us, was
published in the gazette. On May 2, 1947, anendnents in the
terms and conditions of the |licence made in exercise of the
powers conferred by sub-s. (3) of s. 4 of the Indian
Electricity Act, 1910, were published. |In the preanble it
was stated that these amendnents were "in the terns and
conditions of the Nagpur Electricity Licence, granted under
the Public Wrrks Departnent Notification No. 46, dated the
4th My, 1905.. . ." 'In the wvarious anendnents nade
t hroughout, reference was nade to May 4, 1947, as being the
date when various changes were deened to start or operate.
For instance, in- clause 2 paragraph (v) the expression
"deposited map" was defined as follows :

"2(v) the expression "deposited nmap" shal

nean t he plans and statenents show ng

(a) the area of supply;

(b) details of distribution systemlaid and

in use as on 4th May 1947;

(c) additions or alterations or both to

existing distribution systemas on 4th My

1947. ... . "
Again clause 2 paragraph (ix) defined the expression "Nett
Book Val ue" to mean the witten down val ue of the assets as
on My 4, 1947. In clause 3 paragraph (b)’' (ii) it 1is
provided that "nothing in this |licence shall be construed to
prevent the Geat Indian Peninsula Railway, the Benga
Nagpur Railway or the Provincial Governnent or the  Centra
Government from taking fromthe Government a supply of
electrical energy for its exclusive usewithin the area of
supply for new installations set up by themafter 4th My,
1947". In clause 3 paragraph (d) it was provided that "the
licencee shall, wthin six nmonths fromthe 4th My 1947,
reduce its retail rates for the supply of energy for various
purposes to its consuners. "~ I'n clause 3 paragraph (e)
(i) (b) it was provided that the "continuous current” system

shall be in use for a linted period of 5 years up to 4th
May 1952, or such longer period as the Governnment — nmay
direct...... It was provided further in clause 3 paragraph
(f) (vii) as follows

"It is desirabl e t hat the exi'sting

distribution systemviz. as on 4th May, 1947
shoul d al so conformwith the foregoing in al
respects.
23

(Sikri, CJ.)

In clause 3 paragraph (o) (i), which is the clause which we

have to interpret, it was provided as follows :
"The option of purchase given by sub-section
(1) of section 7 of the Act shall be
exerci sable on the expiration of ten years  or
4th My 1957 and the expiration of every
subsequent period of ten years during the con-
ti nuance of this license."

We may nmention that there was sone debate before us whether

the word "or" in this para was a msprint for "on". We
checked up the original and it is comobn ground that the
word in the original license is "or" and not "on".

In the first annexe headed " Conpul sory Wrks" (see Cause 3
of the License) it is provided that the "existing

distribution systemtogether with transformers and contro
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gear as laid in use on 4th May 1947 in streets and roads
delineated in the deposited nmap shall be the Conpul sory
Works for purposes of the section.”
On  Septenber 10, 1948, the Electricity (Supply) Act, 1948,
cane into force. W need only notice s. 71 of this Act
under which the rights and options to purchase under the
Indian Electricity Act, 1910 were deened to have been
transferred to the Provincial (now State) Electricity Board.
The Indian Electricity (Arendnment) Act, 1959 (32 of 1959
amended the Indian Electricity Act, 1910. W need only
notice the insertion of new section 4A(1) at present. Thi s
reads :

"4A. Amendnent of licensees.-(l1 ) Were in

its opinion the public interest so permts,

the State CGovernnent, on the application of

t he i censee or ot herw se and, after
consulting the State Electricity Board, and if
the licensee is not a local authority, also

the Jlocal authority, if any, concerned, nay

make such alterations and anendnents in terns
and conditions of a l'icense, including the
provi sions specified in section 3, sub-section
(2), clause (f), as it thinks fit

Provi ded t hat no such alterations or

amendnment's shall be nade except wth the
consent’ of the licensee unless such consent
has.. in the opinion of the State Governnent,

been unreasonably w thheld."

The purchase of ~ undertakings is to be
regul ated by s. 6 which treads :

" 6. Purchase of undertakings. (1) \Were a
Iicense has been granted to any person, not
being a local authority, the State Electricity
Board shall, -

(a) in the case of a license granted before
the comencenent of the Indian Electricity
(Amendnent)

24

Act, 1959, on the expiration of ~ each such
period as is specified in the license;......
have the option of purchasing the undertaking
and such option shall be exercised by the
State Electricity Board serving upon t he
licensee a notice in witing of not less than
one year requiring the licensee to sell the
undertaking to it at the ‘expiry of t he
relevant period referred to in this sub-

section.”
Sub-section (4) of s. 6 provides that "if  the State
El ectricity Board intends to exercise the option of
purchasing the wundertaking tinder this section, “it ' shal

send an intimation in witing of such intention to the State
Covernment at | east eighteen nmonths before the expiry of the
rel evant period referred to in sub-section (1) and if - no
such intimation as aforesaidis received by the State
CGovernment the State Electricity Board shall be deened to
have el ected not to purchase the undertaking. Sub- secti on
(6) of section 6 provides that "where a notice exercising
the option of purchasing the undertaking has been served
upon the Ilicensee under this section, the |icensee shal

deliver the undertaking to the State Electricity Board, the
State Governnent or the local authority, as the case may be,
on the expiration of the relevant period referred to in sub-
section (1) pending the determination and paynment of the
purchase price". Under sub-s. (7), s. 6, "where an
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undertaking is purchased under this section, the purchaser
shall pay to the |icensee the purchase price determined in
accordance with the provisions of sub-section (4) of section
TA".
On Septenber 15, 1965 notice was given to the respondent
under sub-s. (1) and sub-s. (6) of s. 6 of the Indian
Electricity Act, 1910, as follows :
"I am directed to give you notice that the
Mahar asht ra State Electricity Boar d has
deci ded to pur chase your Electricity
Undertaking at Nagpur (District Nagpur) in
exercise of the option to purchase vested in
the Board by sub-section (1) of section 6 of
the Indian Electricity Act, 1910, and to
require you to sell your said undertaking to
the Board on-the m dnight of 3rd/ 4th May 1967
being the date ~of expiry of the |license
granted to you by the Government wunder the
said Act and also to call upon you under sub-
section (6) of Section 6 of the said Act
to deliver the said undertaking to the Board
on the said date of expiry of the said |license
pendi ng-det erni nati on and payment of purchase

price.”
Doubts arose as to the interpretation of
cl ause /3 paragraph (0) (i) of the Iicense,

whi ch we have set out above. The State

25

CGovernment, therefore, decided to anend the para so as to

renove any doubts that there mght be on the matter, and on

April 19, 1966 published a notification which reads as

follows :
"Whereas as required by sub-section (3) of
Section 4-A of theIndian El ectricity Act,
1910 (11 of 1910) a draft of the further
amendnent pr oposed to be nmde by the
Governnment of Maharashtra in the terns and
conditions of the Nagpur Electricity  License,
granted by the Government of the Centra
Provi nces, Public Wor ks Depart ment ,
Notification No. 46, dated the 4th My, 1905,
as subsequently anmended, was published in
Governnment Notification, Industries and Labour
Depart nent No. LNA-(M-1265/8126-El ec. 1,
dated the 4th January, 1966, for inviting
obj ections and suggesti ons
And whereas no objections or suggestions have
been received by the Government of Maharashtra

And whereas the CGovernment of Maharashtra has
consulted the Maharashtra State Electricity
Board and the local authorities concerned and
obt ai ned t he consent of t he Centra
Gover nment .

And whereas the, CGovernnent of Maharashtra
al so requested the Licensee, the Nagpur
Electricity Light & Power Conpany Limted, to
give its consent to the proposed amendnent, as
required by the proviso to subsection (1) of
the said section 4-A but, in the opinion of
the Governnment of Maharashtra. such consent
has been unreasonably w thheld

And whereas in the opinion of the GCovernment
of Maharashtra, the Public interest so pernmits
to nmake the proposed amendnent
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Now, therefore, in exercise of the powers
conferred by the said section 4-A and of al
other powers enabling it in this behalf, the
CGovernment of Maharashtra hereby anends the
terns and conditions of the said |licence, as
follows :
In clause 3 of the license, in paragraph (o)
i n subparagraph (i) for the portion beginning
with the words "shall be exercisable" and
ending with the word and figures "May 1957
the follow ng shall be substituted. nanely
"Shal | be exercisable on the expiration of the
period of ten year on the 4th May 1957"
L864SupCl/ 72
26
After this amendnent, another notice was given under sub-ss.
(1) and (6) of s. 6 of the Indian Electricity Act, 1910, on
April 26, 1966. The wordi ng of this notice is simlar to
the notice dated Septenber 15, 1965, which we have set out
above. Thi's notice was expressly given in supersession of
the earlier notice.
Wil e approaching the Central CGovernnent for its consent,
the Governnent of Maharashtra in its letter dated January
17, 1966, stated that "the draft anmendnent seeks to renove
the anbiguity, if any, in respect of the date on which the
option of purchase is exercisable ~under t he I ndi an
Electricity Act, 1910".
On  Novenber 10, 1966, the licensee,  the Nagpur Electric
Li ght and Power Conpany Ltd., filed the petition under art.
226 chal l engi ng the aforesaid notice dated April 26, 1966.
The High Court held that the anendnents in the license nade
in 1947 were in order. No serious -challenge to these

amendments has been nmde before us. The High  Court,
however, seenms to have held that the amendment of 1966 was
i nvalid. The first question which we may deal wth is
whether the Hgh Court 1is right in holding that the
ment of April 19, 1966 was valid or not. It is conmmon

ground that the licensee did not send any reply to the
demand of consent nmade by the State Governnent. The
guestion arises whether the |icensee unreasonably w thheld
the consent. It seens to us that in the circunstances of

this case there is no doubt that the State Government ~ was
entitled to hold the opinion that the consent had been
unr easonably wi t hhel d.

Two interpretati ons were possible of clause 3 paragraph (o)
(i) of the license, as it existed before the anendnent dated
April 19, 1966. One was that the word ’or’ had been wrongly
used by sonme printing mstake and the true word was .’ on

The other interpretation was that tw dates had  been
provi ded for the exercise of the option; one, the expiration
of ten years from May 6, 1947, the other being May 4, @ 1957.
Thus there were genui ne doubts about the real date ‘and if
the State Government sought to clarify the point it ' cannot
be said that it made an unreasonabl e demand on the |icensee.
Every licensee, under the Electricity Act, 1910 or the
earlier Act, knewthat the statute gave an option to the
State CGovernnent or a |local authority or sone board to pur-
chase, and that option had to be exercised after the
expiration of certain periods nentioned in the |licence. So
it was not a case where Government was providing for the
option to purchase which was not originally intended to be
given. W are unable to appreciate the opinion of the High
Court that the "amendnent effected in 1966 stating that the
option to purchase under the Act shall be exercisable on the
expiration of the period of ten years on

amend
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4-5-1957, is saying sonething which is neaningless and unen-
forceable." The H gh Court seens to think that the period of
10 years starting with the commencenent of that period on
May 6, 1947 could never end on May 4, 1957. But this was
exactly the reason why the amendnent was sought to be rmade
in the license. May 6, 1947 was a date which had no
rel evance once the anendnents of 1947 are taken into
consi deration. The anmendnents of 1947 all the time speak of
May 4, 1947 and not May 6, 1947. The date May 6, 1947 was
derived by the foll owi ng process of reasoning. The origina
license provided that "the right to purchase (para (g)) the
undertaking, in respect of which the license is granted,
shall for the purposes of the provisions in this behalf
contained in the said Act enure after the follow ng periods,
that is to say

(1) after 42 years fromthe commencenent of

thi's Licence

(ii) ~after every subsequent period of 10

years. The ternms of such pur chase as
aforesaid shall be those set forth in Section
7 of the Act."
Para 4 of the original |icense provided that "this License
shall cone into force and have effect upon the day when a

notification confirmng it 1is published in the Centra
Provinces Gazette, and that day shall for the purposes of
the said Act be deemed to be the ~commencement of this
Li cense". It is'this para 4 that created the difficulty
because although the notification is dated May 4, 1905 it
was published on May 6, 1905. But when. the Ilicense was
anended in 1947 with the consent of the |licensee it proceed-
ed on the basis that the 42 years period expired on May 3,
1947, because throughout the crucial effective date in the
amendnents is May 4, 1947.
It seems to wus that after the anendments para 4 of the
original I|icense ceased to have effect for the purposes of
construing the license as anended in 1 947 and subsequently.
This takes us to the question whether the notice dated Apri
26, 1966 is in accordance with ['aw. For the sake of
convenience we nmay set out clause 3 paragraph (o) (i) as
amended
"43 (0) (i) The option of purchase given by
subSection (1) of section 7 of the Act  shall
be exercisable on the expiration of the period
of ten years on the 4th May 1957, and the
expiration of every subsequent period of ten
years during the continuance of this |license."
It is the case of the licensee that the date in
the notice viz. My, 1967, is not in conpliance with law the
m dni ght of 3/4th and the terns of the |icensee.
28
M. Sorabjee further submitted the foll ow ng propositions
(i) A day is regarded as indivisible ' period
and the | aw does not regard fraction of a day;
(ii) Person for whose benefit period i s
prescribed is entitled to the benefit of the
entire period.
(iii) Day of the happening of an event or the
doing of an Act ought to be excluded rather
than incl uded.
(iv) Notice under S. 6 is a condi tion
precedent and nust be strictly construed.
He also referred to us sone authorities in support of these
proposi tions. We need not quarrel with these propositions
but the first three nmust be regarded as ordinary principles




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 9 of 9

of construction and yield to the wording and the context of
the instrument.

It seenms to us that if clause 3 paragraph (o) (i) is
interpreted in the light of the rest of the amendnments nade
inthe license in 1947, it is quite clear that the previous
period was deemed to have expired on May 3, 1947 and the
fresh period started on May 4, 1947 and the subsequent
peri ods of 10 years ended on May 3 1957 and May 3, 1967. It
is inpossible to read the license as anended in 1947 in any
way other than that it was agreed that the period of 10
years nentioned in the license would start from May 4, 1947.
The details of distribution system (para 2 extracted above),
the valuation of assets as on May 4, 1947 and other cl auses
extracted above all point to this concl usion

It was pointed out that the license still tal ked of sec. 7
of the Electricity Act. Wiy was this not amended when it
was under sec. 6, as inserted in 1959, that the option to
purchase became  exercisable ? It seenms to us that it was
rightly not anended because the license still provided for
the starting of the periodof 10 yews from My 4, 1947.
This coul'd only be provided for while the old sec. 7 stood.
It seens to us that the notice dated April 26, 1966 was in
accordance with the terns of the licence and the | aw.

We accordingly hold that the inmpugned notice does not suffer
from any infirmty. The appeals are allowed, the judgnment
of the H gh Court reversed and the wit petition dismssed.
The parties will bear their own costs throughout. Parties
may mention on the 17th January, 1972 for . passing any
consequential and./or essential order which may be necessary
in the circunstance

G C Appeal s al | owned.
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