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The appel lants in these two crim nal appeals are accused
Nos.1l and 2 in Sessions Case No.24/1993 on the file of the
| ear ned Sessions Judge, Faridabad. They al ong with 3 ot her
persons, namnely, Dharanbir, Dharam Si ngh-and Kewal Ram
were chargesheeted for an of fence punishabl e under Sections
302, 324 read with Section 34 IPC by the Police Station N T,
Fari dabad, for having committed the nurder of one Ravi nder
Kurmar on 1.8.1992 at about 10.30 a.m The | earned Sessions
Judge while acquitting 3 of the accused, who are not before us,
convi cted Chander Pal, appellant in Cl. A. No.825/2000 under
Section 302, and Rajinder, appellant in Cl.A No.826/2000
under Section 302 read with Section 34 | PC and sentenced
themto undergo RI for life and to pay a fine of Rs.500/- each in
default to undergo RI for 6 nonths. Appeal filed by these
convi cted appel l ants and the appeal and revision fil ed agai nst
the acquittal of sone of the accused and for enhancenent of
sentence to capital punishment came to be dism ssed by the
H gh Court of Punjab & Haryana at Chandigarh vide its
judgnent in Crl.A Nos.458-DB & 469-DB of 1995.

This is against the said judgnent and conviction inposed
on the appellants by the H gh Court confirming the conviction
and sentence inposed by the | earned Sessions Judge, the
appel l ants are now before us in these appeals.

The prosecution case narrated in brief is as follows :

The appell ants herein were known to deceased Ravi nder

Kumar and on 31.7.1992 when they were playing the gane of
Ludo at the shop of Kewal Ram (accused No.5), an argunent
ensued between the appellant Chander Pal and the deceased,
during the course of which it is alleged that the deceased

sl apped Chander Pal. According to the prosecution, this

i nci dent was witnessed by one Dolly alias Sanjiv who was
exam ned in the Sessions Court as PW5 as also by PW6
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Lajpat Rai. Being infuriated by the said affront of having been
sl apped, it is contended by the prosecution that the appellants
herein along with the acquitted accused persons hatched a
conspiracy to do away with the deceased, in furtherance of

which it is stated that on 1.8.1992 at about 10.30 a.m, the
second appel | ant herein, nanely, Rajinder went to the house of
the deceased and called himon the pretext of having to talk to
him This was done in the presence of the brother of the
deceased, Bhim Sen who was exanined before the trial court as

PW 1. The deceased who answered the request of Rajinder

wal ked with himto a place which is about 60 yards away from

the house of the deceased, they were joined by the first
appel | ant Chander Pal and ot her accused persons who cane

there on a scooter and a notor cycle and while the second
appel | ant Raji nder and ot her ‘acquitted accused persons held the
deceased, the first appellant Chander Pal is alleged to have

st abbed the deceased, causing him 2 incised wounds on the

chest and abdonmen and anot her incised wound on his thigh as

al so a'snmal| abrasion caused by a blunt weapon used by one of

the acquitted accused. The prosecution further states that this

i nci dent in question was noticed by PW2 Ashok Kumar who

was the owner of the tea-stall in front of which the said incident
took place, and it isalso stated that the said Ashok Kumar when
he tried to intervene inthe fight, suffered a mnor injury on the
posterior aspect of his left forearm It is further stated that the
deceased was then taken to Escorts Medical Centre, Faridabad,
where on arrival he was decl ared dead by the doctor.

Thereafter, on getting information fromthe hospital authorities,
PW 11 Mannohan Si ngh, ASI, took charge of the

i nvestigation and went to the hospital and on reaching there he
recorded a statement Ex. PA made by PW1, Bhim Sen

brot her of the deceased. Based on the said statenent

(conplaint), a case was regi stered and i nquest proceedi ngs were
held by said PW11. During the course of the said proceedings,
PW 11 is supposed to have inspected the place of occurrence

and lifted blood stained earth fromthere. In the neantine, the
dead body of the victimwas sent for post nortem exam nation

whi ch was conducted on the very sane day by Dr. Amar Baj aj,

PW9 at B.R Hospital, Faridabad who, after exanining'the

wounds referred to herei nabove, opined that the death had
occurred due to the injuries to the vital organs leading to shock
and haenorrhage which was the ultimte cause of death. It is
further stated that PW2 was nedically exam ned by Dr. A K
Gupta, PW3 of the hospital at Faridabad on 1.8.1992 and the
doctor then noted an injury in the shape of-a reddi sh contusion
on the posterior aspect of the left forearm The prosecution’s
further case is that the appellants herein and others were
apprehended by PW11 on 14.8.1992 and he also took into

custody a scooter from Dharam Singh and a notorcycle from
Dharanbir, the acquitted accused. The further case of the
prosecution is that on interrogation on 17.8.1992, ‘the first
appel | ant Chander Pal led themto the recovery of a knife Ex. P-
1 which according to the prosecution was used in the stabbing

of the deceased. It is further stated that an iron rod Ex. P-2 was
recovered at the instance of Rajinder, second appellant herein

It may be relevant at this point of tinme to note that Dr. S
Rai na, PW4, who first saw the deceased when he was brought
to the Escorts Medical Centre, Faridabad, had sent an
intimation to the jurisdictional Police in the formof a
comuni cation in Ex. PE wherein it is seen that he had
recorded that the deceased was brought to the said hospital by
one Subhash Baweja, resident of 3-G 96, N T, Faridabad. On
his statement, it was noted that the age of the deceased was 26
years and that the place of the incident was shown to be at




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 3 of

11

Mar ket No. 3, Near Kal yanpur Jhuggi by a group of persons

whil e the deceased was taking tea. The name of the accused

was not nentioned. The doctor as per Ex. PE has al so stated

that the age nentioned in the said Ex. PE was |l ater corrected to
26 years on the information given by the relatives of the patient
who reported at the time of preparation of the card of the
patient.

In regard to the notive, the prosecution has relied on the
evi dence of PW5 & PWG6, while in regard to the incident of
1.8.1992, the prosecution has relied on the evidence of PW1,
the brother of the deceased, and PW2, Ashok Kumar, the
owner of the tea-stall who, according to them along with
Mohan Lal had witnessed the incident in question. It may be
noted at this stage that neither Subhash Baweja who took the
deceased to the hospital nor Mhan Lal who was the other eye-
witness to the incident was exam ned by the prosecution. The
prosecution also relied on the evidence of recovery of the knife
as al so the other weapons. The | earned Sessions Judge after tria
and on consideration of the naterial on record, accepted the
evi dence of PW5 who had stated that he had w tnessed the
altercation between the deceased on the one hand and the
appel l ants herein on 31.7.1992 in the vedi o shop of A-5 when
the deceased all egedly slapped the appellant Chander Pal which
i ncident he reported to PW1 on the very sane day. Having
accepted the notive pointed out by the prosecution, the |earned
Sessi ons Judge accepted the evidence of PW.1 and 2 partially,

i nasmuch as the evidence of PW.1l and 2 was accepted in

regard to the appel llants herein, but was rejected with reference
to the 3 acquitted accused persons. It canme to the concl usion
that the evidence of these witnesses was reliable enough to base
a conviction as agai nst these appellants even 't hough sane was
not acceptable in regard to other accused. 1t held that the non-
exam nati on of Subhash Baweja and Mbhan Lal did not in any

way affect the prosecution case, hence, found these two
appel l ants guilty and sentenced them as stated herei nabove.

In appeal, as already stated, the H gh Court concurred
with the findings of the Sessions Court and the appeal's filed by
the appellants herein cane to be dism ssed.

In Crl. A No.825/2000, M. Sushil Kumar, |earned
seni or counsel appearing for Chander Pal, contended that the
entire prosecution case, on the face of it is unacceptable, being
full of contradictions and inprobabilities. According to the
| ear ned counsel, the courts bel ow seemto have given the
benefit of doubt to the prosecution rather than to the defence.
He contended that the approach of the | earned Sessions Judge
in appreciating the evidence of eye-wi tnesses is so inconsistent
i nasmuch as the | earned Judge while rejecting the evidence of
PW. 1 and 2 on certain factual foundations, seriously erred in
accepting the very same evidence on the very same factua
foundation in regard to the appellants. He al so submitted that
the material contradictions pointed out by the defence have
been very casually rejected by the | earned Sessions Judge who
also failed to draw adverse inference in regard to the non-
exam nation of at |east two very nmaterial and independent
Wi t nesses. He subnitted that non-exani nation of Subhash
Bawej a who had taken the victimto the hospital and had given
certain particulars of the place of the incident, shakes the very
foundation of the prosecution case and further he submts that
the place nentioned by Subhash Baweja to the doctor was an
entirely a different place than that shown in the prosecution
case. He submits that in the absence of any plausible
expl anation both in regard to the contradictions found in the
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case of the prosecution as to the place of the incident as also the
reason for non-exam nation of this Subhash Baweja, the case of
the prosecution becones unbelievable. Arguing further, he
contended that Mhan Lal is another person whose nane has

cone out in the course of the prosecution evidence to show that
he was al so an eye-witness to the incident and the reason given
by the prosecution for his non-exam nation as "unnecessary"
gives rise to a suspicion that the prosecuti on was not prepared
to produce independent witnesses in this case. He al so doubted
the timng of the conplaint of PW1 which is stated to be at
12.30 p.m This doubt as to the recording of the conplaint is
based on the fact that the F.1.R had reached the jurisdictiona
Magi strate only at 6 p.m Wile the court was only 2-3 kms.
fromthe Police Station, this unexplained delay, according to

| earned counsel, is fatal to the prosecution case. He al so
expressed a doubt as to how PW11, the investigating officer
cane to know of the incident because intimation fromthe
hospital had gone only to the police out post at the hospital and
the explanati on of PW11, that an unknown person tel ephoned

to him cannot be believed because there was no tel ephone in

his Police Station. The | earned counsel ridiculed the

expl anati on of PW11 that he was inforned of the crime in the

t el ephone of a shop nearby by pointing out how could a

stranger know the tel ephone nunber of that shop and the
arrangenent PW 11 had with that shop. He submitted that the
evidence of PWs-1 and 5 are that of interested w tness and not
wort hy of acceptance on their own showi ng. He pointed out that
PW5 had been suspended by his enployer Escorts factory at

Fari dabad on the ground that he had conmitted theft and that
there are such material contradictions and inprovenments in his
evi dence which on the face of it, show that he is not a truthfu
witness. In regard to PW1, it is argued by learned counsel that
hi s evidence that he saw the incident fromoutside his house
itself shows that he is not a truthful witness inasmuch as it is
seen fromthe prosecution evidence itself that the place of

i nci dent cannot be seen fromthe house of PW1 or even on

i medi ately on coming into the street. That apart, it is also
poi nted out that this witness, according to PW2, cane'to the

pl ace of incident only after the attack on deceased was over ‘and
when the accused persons were fleeing fromthe place of

incident. It is also pointed out that this w tness being the brother
of deceased is an interested wtness, hence, courts bel ow ought
not to have been relied upon to his evidence. In regard to PW2,
| ear ned counsel contends that assum ng that PW2 coul d have

been present at the place of the incident his evidence in regard
to the identity of the accused persons, could not have been
accept ed because he did not know these accused persons and

there being no identification parade, it is not safe to rely upon
his sole testinony to convict the appellant. He al so points out
that even though PW2 stated that he helped to carry the
deceased who was bl eedi ng profusely to the hospital, there were
no bl ood stains on his clothes which is highly inprobable, and
so far as the injury suffered by himis concerned, apart fromsthe
fact that this part of his evidence was not accepted by the tria
court, on the face of it such evidence is unbelievable and at

| east unsafe to base a conviction. The | earned counsel also

poi nted out that, according to PW2, A-1 was in police custody
from2.8.1992 and he had seen the said accused in police
custody. Therefore, the Police had facilitated the identification
of this accused w thout any identification parade, hence the
identification of A-1 by PW2 ought not to be accepted.

Wiile M. UR Lalit, |earned senior counsel appearing
for A-2, concurs with the argunments addressed by M. Sushi
Kumar on behalf of A-1 and he further supplenented it by
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contending that there are unpteen contradictions between the
evi dence of PWs.1 and 2 rendering it unsafe to rely upon their
evi dence to base a conviction. He al so pointed out that while
ot her accused persons who have been attributed the same overt
acts of A-2 have been acquitted by disbelieving the prosecution
case in regard to themon the comopn evi dence, he said that
there is no way by which the courts bel ow coul d have accepted
the very sane evidence in regard to the second appellant to
convict him

In reply, M. Dhanda, |earned counsel appearing for the
State, submtted that the very fact that the conplaint in question
has naned all the accused persons and had cone into existence
as early as 12.30, barely an hour after the death of the deceased,
itself shows that the prosecution has conme out with a clean
case. He further submitted that PW.1, 2 and 5 do not have any
reason what soever to falsely inplicate the appellants or other
accused and at least PW2 not being an interested witness
whose presence at the place of the incident cannot be doubted,
has rendered a natural version of the incident which took place
on 1.8.1992 and there is no reason why his evidence cannot be
accepted. According to him the contradictions, if any, relied
upon by the | earned counsel for the appellants herein, are not
material contradictions so as to turn down the case of the
prosecution. Even otherw se, according to the | earned counse
for the State, on many material aspects the defence has not even
guestioned the veracity of the prosecution case, he urged that
the defence evi dence adduced by exam ning DW2 cannot be
accepted because the docunents relied upon by the defence are
not maintained in the normal course of business. He also
contended that the so-called tel egram and petitions sent are al
concoct ed docunents. He al so urged that the appellants were
absconding for nearly 13 days which itself goes to show the
cul pability of the accused.

W have heard | earned counsel for the appellants. The
prosecution case was that on 31.7.1992 there was an al tercation
bet ween t he deceased and the appel lants herein while playinga
gane of Ludo, this is based on the evidence of PW. 5 'and 6.

So far as PW6 is concerned, for very good reasons the courts
bel ow have not chosen to place any reliance on his evidence. It
is pointed out that the father of the deceased was a Police
official and PW6 was also a Police official in the sane Police
force, therefore, the investigating agency has gone out of the
way to make out a case against the appellants and other accused
persons to solve an undetected nurder. This suggestion of the

def ence finds support fromthe fact that prosecution has chosen
to exam ne PW6 in support of its case. Coming now to the

evi dence of PW5 in regard to the incident on 31.7.1992, it is to
be seen that this witness is a nei ghbour of the deceased, and

was known to the fanmily of the deceased to that extent this
witness is an interested witness. Hs presence at the time of the
i nci dent was not corroborated by any ot her independent source.
This witness states that during the course of scuffle on
31.7.1992, he also sustained an injury while trying to intervene
in the fight, which injury was caused by the second appel | ant
herein. But in the cross-exam nation, he states that he did not go
to the doctor to get the injury treated and it is only when the
Police came to record his statenent they took himto the doctor
and got the injury treated. However, it is seen fromhis evidence
that he did not state before the Police that the injury on himwas
inflicted by Rajinder though he inproved his statenment before

the court and stated so in his exam nation-in-chief. That apart,
in the exanination in chief, he stated that the incident on
31.7.1992 took place at about 6.30 p.m while in his statenent
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before the Police under Section 161 Cr.P.C., he had nentioned

the tine as 4 p.m These contradictions in his statenment before
the court when conpared with the previous statenent and

coupled with the fact that he is admttedly a nei ghbour and
friend of the deceased and his brother, nakes us feel that it is
not safe to rely upon his evidence to accept the prosecution case
that the incident in question on 31.7.1992 had taken place and
that the sane was witnessed by this witness.

Reverting back to the prosecution case in regard to the
incident of 1.8.1992, it is to be noticed that the same is based on
the evidence of PW.1 and 2. W will first consider the
evi dence of PW1 who is none other than the brother of the
deceased. It is on record that he hails froman affluent fanily of
the area and he states that on 1.8.1992 at about 10 a.m the
second accused herein cane-to his house and took the deceased
with a viewto have a talk with - him He further states after
about 10 minutes, he heard the shrieks for help fromhis brother
and when he rushed out of the house, he saw that sonme of the
accused i'ncludi ng the second appel |l ant herein had caught hold
of his brother-and the first appellant was inflicting blows with a
knife. He specifically statesin his exam nation-in-chief that the
bl ows were inflicted on the deceased within his view This he
says in respect of his position as at that point of tine he was in
front of his house, The prosecution has produced a Menp and a
sketch prepared by PW7 which indicates that fromthe place of
PW1' s residence even fromoutside the house, it is not possible
to see the place of incident because there is a bend in the road
whi ch bl ocks the vision. Therefore, it is nost unlikely that PW
2 coul d have actually seen the attack on his brother. This
i nference of ours is also supported by the fact that PW2 in his
evi dence specifically states that PW1 arrived at the place of the
i nci dent when the accused persons started fleeing fromthe
scene of occurrence. It is also tobe noted at this point that
though it is the prosecution case that PW1 accomnpani ed the
deceased to the hospital, in the records of the hospital, it is
nowhere noted that he did so. On the contrary, the contents of
Ex. PE show that it was Subhash Baweja who brought "himto
the hospital and who could give the particulars of the deceased
wherein it is stated that the deceased was of 29 years. Notings
in Ex. PE and the evidence of PW3, the doctor show that
subsequently at the instance of a relative, this age was changed
from?29 to 26 years. This was clearly at a |later point of tine, as
stated by the doctor. If actually PW1 had acconpani ed t he
deceased to the hospital then it was reasonable to believe that
he woul d have given the particulars of the deceased to the
doctor hinself, and that if he had actually noticed the incident
in question, the actual place as put forth by the prosecution in
their case woul d have been nmentioned in Ex. PE and not the
pl ace as given by Subhash Baweja. And also the fact that the
deceased’ s age was wongly nmentioned in the first instance and
it was later on corrected from?29 to 26 years which the doctor
says was on the information given by the relatives of the patient
reported at the tine of preparation of the card indicates that
when the deceased was brought to the hospital, his relatives
including PW1 were not present and it was Subhash Bawej a
who took the deceased to the hospital and who described the
i nci dent and place of incident to the doctor which was recorded
as Ex. PE. In this background, the non-exami nation of Subhash
Bawej a throws consi derabl e doubt on this part of the
prosecution case as to where exactly the incident in question
took place and why Subhash Bawej a whose presence was not
nmentioned by PW. 1 and 2 at the place of the incident or in the
hospital came to pick up the deceased and bring himto the
hospital and also give a different version as to the place of
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i ncident then the one put forth by the prosecution. PW11 who
was the investigating officer in his evidence before the court
has gi ven no expl anati on what soever as to why Subhash

Bawej a was not exam ned even though his conpl ete address

was mentioned in Ex. PE recorded by the doctor. This | apse on
the part of the prosecution also gives rise to a doubt as to the
fact whether PW.1 and 2 did at all witness the incident in
guestion or the same actually took place near the tea stall of
PW2. At this point, it is also relevant to notice the fact that
according to the evidence of PW1, there was anot her eye-
witness to the incident, namely, Mhan Lal who according to
this witness, witnessed the attack on the deceased and al so
acconpani ed the deceased to the hospital and that Mhan La

was al so present in the hospital when the Police cane there.
This witness is al so not exani ned and fromthe records, we find
that he was given up as "unnecessary". W find it extrenely
difficult to accept this explanation and non-exam nation of both
Subhash Bawej a and Mohan Lal, in our opinion further throws
very strong doubt on the prosecution case. As a matter of fact
Mohan Lal' played a very inportant role as a Panch witness in
the seizure of the bl ood stained earth froma place where the
deceased was attacked, andaccordi ng to the Panchnama of

sei zure, the seal put on the package in which the earth was
packed, was given to the possession of Mhan Lal. Thus

Mohan Lal seens to have played an inportant role even in the

i nvestigation and still the prosecutionhas failed to exam ne this
wi tness. There is one nore reason why we are-hesitant to accept
the evidence of PW1. That is because of the fact that PW1

was not familiar with the first appellant Chander Pal and the
def ence has suggested to this w tness that he could not have
identified A-1 because he was really not known to him It is

al so suggested that this witness while nentioning the nanes of
ot her accused persons in the conplaint, this wtness has
nmentioned either the name of their fathers or at |east their caste
and place of residence while in regard to the appellant Chander
Pal he has neither mentioned the name of his father nor the

pl ace of the incident. The explanation given by PW1 to the
suggestion nmade in this regard to himby the defence is that he
used to visit the Kelvinator factory where A-1 was working for
the purpose of procuring business fromthe factory and during
those visits he had seen Chander Pal, hence he was able to
identify the accused. W notice that his visit to Kelvinator
factory on previous occasions is not corroborated by any other
evi dence; be it oral or docunentary. It has also cone in

evi dence that the said factory engages about 5,000 to 7,000

wor kmen and this wi tness has not given any special reason why
he specifically noticed Chander Pal so as to renenber his nane
and identify himat the time of the assault out of those many
enpl oyees of the Kelvinator factory. In the background of the

i nterestedness of this witness, and the material contradiction in
hi s evidence even this suggestion of his not know ng Chander

Pal becones relevant. Therefore, we find it difficult to place
reliance on the evidence of this witness.

This brings us to the consideration of the other eye-
wi tness PW2, Ashok Kumar. This witness of course is stated
to be a person owning a tea-stall where according to the
prosecution the incident in question took place. He stated in his
exam nation in chief that on 1.8.1992 at about 10.30 a.m while
he was proceeding to his tea-stall, he saw the deceased and
second appel |l ant Rajinder talking to each other and at that tine
the accused persons canme on a scooter and a notorcycle and al
4 of them pounced on the deceased while second appel |l ant
caught hold of the deceased. The first appellant inflicted bl ows
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on himwith a knife. He stated that he tried to rescue the
deceased but one of the acquitted accused Dharanbir attacked

on his left forearmwith an iron rod. He further stated that on
hearing the cries of the deceased, his brother PW1 arrived and
the said incident was w tnessed by Mohan Lal al so. He stated
that after the accused persons |left the place of occurrence, the
deceased was renpbved to Escorts Hospital at Faridabad, where

he was decl ared brought dead and his statement was recorded

both in the hospital as well as at the place of occurrence. He
stated that Mhan Lal attested the Menmp Ex. PA which was the
Panchnama prepared by the Thanedar for having collected the

bl ood stained earth. This witness has admtted that there are
about 1,000 people residing in the Jhuggis near the place of

i ncident and that the house of PW1 was about 60 yards away
fromthe place of the incident. He stated that the attack on the
deceased |l asted for about 1 or 2 mnutes. He specifically stated
in his evidence that when PW1 arrived at the place of incident,
the accused persons were in the process of fleeing after
inflicting injuries on the deceased. This shows that there is
contradiction between the evidence of this w tness and that of
PW1 who in his evidence has stated that he saw the incident in
guestion and identified the accused who assaulted the deceased.
This witness also specifically stated that he did not know
Chander Pal before the incident in question. Therefore, there
being no identification parade, it becones rather difficult to
accept the evidence of this w tness when he identifies Chander
Pal , appellant herein, as one of the assailants. It is, however,
very interesting to note that this witness in course of his

evi dence given before the court had stated that he had seen
Chander Pal, the accused in Police custody at the Police Station
on 2.8.1992. If this evidenceis correct then it throws a very
serious doubt on the prosecution case that if actually the first
appel l ant was arrested on 1.8.1992 as suggested by the defence
to PW11 and as stated by PW2 then it shows that till

14. 8. 1992, the day when he was shown to be arrested by Poli ce,
the prosecution had no case agai nst himand his arrest on
1.8.1992 also facilitated his identification by the prosecution
witness. In this background, if we were to exami ne'the evidence
of PW2, we get an inpression that he is a person who seens to
be waiting to help the prosecution in this case beyond the realm
of truth. There is another unanswered question in-the
prosecution case i.e. why no prosecution w tness spoken about
the role played by Subhash Baweja. It is to be noted that none
of the prosecution w tnesses including PW2 speaks about the
presence of Subhash Baweja either at the place of incident or in
the hospital. This omission to nention the nane of Subhash
Bawej a by wi tnesses is very om nous. The absence of

explanation in this regard throws a cloud of suspicion on the
evi dence of PW2 as well as PW.1 and 11. That apart, the
supposed injury suffered by PW2 as having been caused by

one of the accused Dharanbir has been totally disbelieved by

the Sessions Court as also the High Court. To this extent, it is
not even accepted by the courts bel ow

Wth all these contradictions and strong doubts created in
our mnd with reference to certain facts which are referred by
us hereinabove, we think it rather difficult to place reliance on
the evidence of PW.1 and 2 in the background of the fact of
the suggestion made by the defence that the nurder in question
was a blind one without any w tness and only because the
deceased was the son of a fornmer police official, the
i nvestigating officer has inplicated these accused persons with
extraordi nary zeal of obtaining a conviction. In this regard, we
will have to refer to certain peculiar facts which are found on
record. As per the evidence of PW1, the accused persons were
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arrested on 14.8.1992. This is spoken to by PW11,

i nvestigating officer. Though according to the prosecution the
accused persons were all known to them and knew their places

of residence and work, no explanation is given why they could
not be arrested earlier. The 10in his exam nation before the
court has not given any explanation as to what efforts he made
to trace out these accused persons. Nowhere in his evidence he
states whether these accused persons were abscondi ng. He

nerely states that the accused persons were arrested by himon
14.8.1992. He of course denies the suggestion that the first
appel | ant was nabbed on 2.8.1992 itself but then there is
sufficient material on record to show that the arrest of this
accused person, as stated by PW11 cannot be believed. There

is a series of telegrams which were sent by the brother-in-|aw of
the first appellant to the Chief Mnister of Haryana, Deputy
Comm ssi oner of Faridabad, Chief Justice of Punjab & Haryana

H gh Court, Inspector-GCeneral of Haryana as al so an

application to the C J. M, Faridabad, which were nmade on
various dates before this accused was supposed to have been
arrested by the Police i.e. on 14.8.1992. |In these

comuni cations, it was specifically averred that the appell ant
Chander Pal was arrested by the Police on 2.8.1992 and had

been kept in illegal detention. The prosecution pleads that these
tel egrans were sent ‘deliberately to create evidence to malign
the prosecution. Assuming that this explanation of the
prosecution is plausible, but then we cannot brush aside a
positive statenment nmade by PW2 to which a brief reference has
al ready been made by us earlier in this judgnment. As stated
above, this witness PW2, Ashok Kumar, has stated in his
cross-exam nation thus : "I had seen Chander Pal accused in the
custody of Police at the prenises of Police Station. He was seen
in the custody of Police by ne on 2.8.1992. H's photographs
were not taken by the Police in ny presence." This evidence of
PW2 is neither clarified in the re-exanmnation nor any

expl anati on has been given by PW11 or any other prosecution

wi tness. That being so, we will have to accept that it is a fact
and that this accused was as a matter of fact arrested by the
Police on 2.8.1992 itself. This is somewhat corroborated by the
def ence evi dence wherein the tinmesheet of Kelvinator factory
reflecting the entry and exit of first accused to the said factory
in the course of his work was produced through DWM1 and the
said timesheets are kept on record by the Sessions Court. A
perusal of this tinesheet shows that this accused had marked
his presence in the factory in the forenoon of 31.7.1992. DW1
has stated in his evidence that the accused was to have joi ned
duty again on 1.8.1992 in the afternoon but since then he was
mar ked absent because he had not reported for duty. This fits /in
with the theory of the defence that this accused person was
arrested by the Police on 1.8.1992, and was seen by PW2 in
their custody. In our opinion if as a matter of fact the first
accused was arrested and was kept in custody from 2.8.1992, it
becomes abundantly clear how PW.1 and 2 so easily identified
the first appellant with whomthey were not famliar till then.

W will now briefly exam ne the approach of the | earned
Sessions Judge in regard to the prosecution evidence as pointed
out to us by learned counsel for the appellants. Wile
di scussing the evidence of the prosecution with reference to the
acquitted accused, this is how | earned Judge considered the
prosecuti on evi dence

"However, the case of prosecution against
Dhar anbi r and Dharam Si ngh was of course
synmptomatic of deficiencies owing to failure onits
(prosecution) part to |l ead positive and concrete
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evi dence on the point of identity of these two
assailants. In the first information report, Ex. PA,
Dhar am Si ngh accused was not named as assail ant.
The nane of that assailant was described therein as
Biru. It was not at all the case of prosecution that
Dhar am Si ngh accused was al so addressed by the
name of Biru. Both of them were described therein
as bel onging to Thakur community and residents

of Asaoti. However, that version has convincingly
been denonstrated on record to be factually
incorrect. On the own telling of Bhim Sen (PW1),
he had not mentioned the father’s nane of either
that person named Biru or other accused

Dharanbir. In his deposition in Court, he (PW1)
had di sowned the fact that he had descri bed both
the assail ants as belongi ng to Thakur conmunity
and residents of village Aasoti-but he was duly
confronted with that statement, Ex. PA, where they
were described as such. Admittedly, he had never

vi sited the house of either Dharam Si ngh or

Dhar anmbi r-accused and had al so no busi ness
dealings with them He was also frank enough to
concede that he had no dealings of any kind with
Dhar anbi r-accused. I'n his statenent before the
Court, he has no doubt asserted that he had been
seei ng Dharanbir playing Ludo in the conmpany. of
Chander Pal and Ravinder but had to admit that he
had not nade any such statenent before the police.
No evi denci ary val ue coul d, thus, be attached to
the vague and bal d statenent nade by himthat he
knew both these accused from before. Had that

been so, there was no question of his having nmade
an apparent mistake in describing their nanes,

par ent age, conmunity or place of residence."

If the | earned Sessions Judge was justified 'in rejecting
the prosecution evidence based on the reasoning found in the
par agraph extracted herei nabove, we fail to understand how t he
very same evi dence could be accepted in regard to the
appel l ants herein. Every one of the reasoning nentioned inthe
above paragraph of the judgnent of |earned Sessions Judge, if
applied on the sane yardstick to the prosecution evidence in
regard to the appellants herein, we do not find any synptonatic
differences in regard to applying the said evidence tothe
appel l ants herein and rejecting the sane with reference to the
acquitted accused. In our opinion, on the parity of the reasoning
adopted by | earned Sessions Judge, the case of ‘the appellants
coul d not have been distingui shed fromthose of the acquitted
accused persons. It is this fundanental error in the judgnent of
| ear ned Sessions Judge whi ch has denied the appellants herein
the benefit of doubt which should have been nade available to
the appellants. W need not dwell upon the confirmng
judgrment of the High Court in this regard very nuch because in
our opinion it has nmerely accepted and confirmed the judgnent
of | earned Sessions Judge w thout noticing the materia
di screpancies in the evidence of PW.1 and 2, without noticing
the effect of non-exam nation of Subhash Baweja and Mbhan
Lal and without taking into consideration the effect of illega
detention or arrest of first appellant on 2.8.1992 itself or the
reasoni ng of the | earned Sessions Judge while rejecting the
prosecution case in regard to the acquitted accused.

For the reasons stated above, we on a re-appreciation of
the entire material on record and taking into consideration the
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argunents addressed on behal f of the parties, are satisfied that
the prosecution has failed to prove beyond all reasonabl e doubt
that these appellants are the assail ants of deceased Ravi nder and
are responsible for his rmurder. Therefore, we allow these
appeal s, set aside the judgment and conviction inmposed on

them by the Sessions Court as well as by the Hi gh Court and
acquit the accused persons. They shall be set at |iberty
forthwith, if not required in any other case.

February 7, 2002. ( Dor ai swany Raj u)




