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CASE NO. :
Appeal (civil) 1407 of 2002

PETI TI ONER
OM SHANKAR BI YAN

Vs.

RESPONDENT:
BOARD OF TRUSTEES, PORT OF CALCUTTA & ORS

DATE OF JUDGVENT: 22/ 02/ 2002

BENCH:
Syed Shah Mohamed Quadri & S.N. Variava

JUDGVENT:

S. N VARI AVA, J.

Leave granted.

Heard the | earned counsel for the parties.
Thi s Appeal is against an Order dated 27th July, 2000.
Briefly stated the facts are as follows:

The Appellant had inported into India, from Singapore, a consignnent

of bearings. The said consignnent |anded at the Port of Calcutta on
13th July, 1989. The Appel |l ant subnitted a Bill of Entry for hone
consunption for clearance of the said goods. The sai'd goods were
assessed by the Custons and valued at Rs. 1,24,691/-. However, on

1st August, 1989 before the goods could be cleared by the Appell ant

the Customs Authorities passed a seizure order under Section 110 of

the Custons Act. The Appellant then filed a Wit Petitionin the Hi gh
Court of Calcutta. To this Wit Petition the 1st Respondent was not a

party.

On 27th Septemnber, 1989 an interimorder was passed,
wher eunder the Appellant was pernmitted to clear the goods on
paynment of duty as assessed on the basis of the CF value as
appearing in the invoice. However, the Appellant had/'to furnish to the
Custons Authorities a bank guarantee to pay the difference between
the duty found payable on a proper assessment and the duty being
then paid by the Appellant. The Custons Authorities were also

allowed to take a sanple of the goods for necessary testing. Thi s
interimorder did not provide that the Appellant could clear the goods
wi t hout paynent of the charges due to the 1lst Respondents. Thus the

Appel | ant coul d have cl eared the goods only after paynment of the
charges payable to 1st Respondent.

The Custons Authorities then applied to the Calcutta H gh Court
for nodification of the earlier order. The Custons Authorities opposed
cl earance of the goods. On 15th Decenber, 1989 the earlier order was
nodified. It was directed that the goods could be stored in a bonded
war ehouse of the Customs Authorities. To be noted that at this sage
al so the 1st Respondents are not a party to the Wit Petition
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Therefore the goods could be cleared fromcustody of the 1st
Respondent only on paynent of all charges payable to the 1st
Respondent .

Taki ng advant age of the order dated 15th Decenber, 1989 the
Appel | ant sought to rempve the goods and put theminto the bonded
war ehouse wit hout paynent of the charges due to the 1st Respondent.
This was not all owed by the 1st Respondent. The Appel | ant then
joined the 1st Respondent as a party to the Wit Petition. On 2nd
February, 1990 the H gh Court passed an Order, in the presence of the
1st Respondent, permitting the Appellant to renove the goods to the
bonded war ehouse wi thout paynment of the port charges. The 1st
Respondent was directed not to rai se any objection. The H gh Court
nerely accepted an undertaking fromthe Appellants to pay all charges
as well as the customduty upon an effective adjudication of the
matter.

At this stage it would be appropriate to note certain provisions of
the Major 'Port Trusts Act. Section 58 of the said Act reads as foll ows:

"58. Tine for paynent of rates on goods.- Rates in

respect of goods to be landed shall be payable i mediately
on the landing of the goods and rates in respect of goods
to be renmpved fromthe prem ses of a Board, or to be

shi pped for export, or to be transhi pped, shall be payable
bef ore the goods are 'so renpved or shi pped or

t ranshi pped.

(enphasi's supplied)"

Thus the charges of the 1lst Respondent are to be paid before the

goods are renoved. The High Court seriously erred.in perntting
renoval of the goods wi thout paynment of the port charges. To be

noted that it was never disputed that the charges were payabl e. The
1st Respondent was not concerned with the dispute as to who had to

pay the charges. It was the Appellant who was interested in clearance
of the goods. It was for himto have paid the charges and cleared the
goods. Even if it was the Appellants’ case that the Custons Authority
had to pay the charges, the Appellant should have first cleared the
goods by paying charges due to the 1st Respondent and then claimed

rei mbursement fromthe Custons Authority.

Now Section 59 of the Major Port Trusts Act nmay be noted. It
reads as foll ows:

"59. Board's lien for rates.- (1) For the anount of al
rates |l eviable by a Board under this Act in respect of any
goods, and for the rent due to the Board for any buil ding,
plinths, stacking areas, or other prem ses on or in which
any goods may have been placed, the Board shall have a
lien on such goods, any may seize and detain the sane
until such rates and rents are fully paid.

(2) Such lien shall have priority over all other |iens
and cl ai ns, except for general average and for the ship-
owner’s lien upon the said goods for freight and other
charges where such lien exists and has been preserved in
the manner provided in sub-section (1) of section 60, and
for nmoney payable to the Central CGovernnment under any

law for the time being in force relating to custons, other
than by way of penalty or fine."

Thus, 1st Respondent has a statutory lien. It is entitled to retain the
goods until all anpbunts payable to it are paid. By directing renoval of
goods fromthe custody of the 1st Respondent without paynent of their
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charges, the H gh Court was al so setting at naught the statutory lien

Bei ng aggrieved the 1st Respondents field an Appeal against the
Order dated 2nd February, 1990. The Appellate Court rightly stayed
the Order dated 2nd February, 1990.

The Custons Authority withdrew the seizure Order on 19th
Decenber, 1989. Now the Appellant was free to clear the goods by
paynment of all charges to the 1st Respondent. The Appel | ant nade no
efforts to clear the goods by paynent of the charges. Thus the
Appel l ant all owed the goods to remain with the 1st Respondent
knowing full well that further denmurrage charges woul d be incurred.

On 16th Septenber, 1991 a single Judge of the Calcutta High
Court disposed of the Wit Petition filed by the Appellant. By this
Order the Custons Authorities were directed to conpl ete adjudication
proceedings within-a particular-tinme. 1t was directed that if the
adj udi cation proceedi ngs were decided in favour of the Appellant, then
the Custons Authorities would pay the denurrage charges for the

peri od of detention. It was held that as the 1st Respondent had
opposed renpval of the goods into the bonded warehouse, they had
exercised their right of lien. It was held that once they exercised their

right of lien they were not-entitled to claimany denurrage charges.

It was held that the 1st Respondent coul d cl ai m denurrage charges

only up to 2nd February, 1990. It was further held that if the Appell ant
had, by that tine, paid the denmurrage charges upto 2nd February,

1990 the Custons Authorities would reinburse the Appellant for the

same. M. Nageshwar Rao, produces letters dated 25th Septenber,

1991 and 11th Cctober, 1991 and submits that the Appellants had

offered to pay charges till 2nd February, 1990.

The 1st Respondent filed an Appeal. By an interim Order dated
16t h Novenber, 1991 the Appellants were pernitted to clear the goods
on payrment of dermurrage up to 2nd February, 1990 and on furnishing
a Bank Guarantee in the name of the Chairman of the 1st Respondent.
The Bank Guarantee was to be for the charges of the 1st Respondent
from3rd February, 1990 till the date of Bank Guarantee. The
Appel |l ants now did not pay the charges up to 2nd February, 1990 nor
furni shed the Bank Guarantee. They allowed the goods 'to remain with
the 1st Respondent knowi ng full well that further denurrage charges
were being incurred.

The Appeal of the 1st Respondents was di sposed of by the

i mpugned Order dated 27th July, 2000. The directions of the |earned
single Judge directing the 1st Respondent to recover only till 2nd
February, 1990 has been set aside. It is held that the 1st Respondent
can recover charges for the entire period the goods remain with it.

M. Nageshwar Rao submits that the order of the'learned single
Judge was absolutely correct. He submits that the right of |ien under
Section 59 of the Major Port Trusts Act is simlar to a |lien exercised by
a bailee under Section 171 of the Indian Contract Act. He subnits
that once a right of |lien has been exercised the bail ee cannot charge
rent for storage of goods.

M. Nageshwar Rao relies upon the case of Board of Trustees of

the Port of Bonmbay v. Sriyanesh Knitters reported in (1999) 7 SCC

359. In this case the Port Trust Authorities were claimng |ien not
under Section 59 of the Major Port Trusts Act but under Section 171 of
the Indian Contract Act. The question before the Court was whet her
the Port Trust Authorities could claima lien both under Section 59 of
the Major Port Trusts Act and under Section 171 of the Indian Contract
Act . This Court held that when the Port Trust Authorities stored the
goods a relationship of bailer and bailee cane into existence. It was
hel d that the Port Trust Authorities could claima lien under Section
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171 of the Indian Contract Act also. In our view, this authority does
not support the proposition that principles which apply to a |ien under
Section 171 would also apply to the statutory |ien under Section 59.

Statutorily the 1st Respondent is entitled to claimpaynment of al
denurrage charges before the goods were cleared. The Appellants
never offered to pay the denurrage charges. They sought to m suse
the Order of the Court and take the goods out of the custody of the 1st
Respondent without paynment of their charges. The 1st Respondent
was fully justified in refusing to allow such cl earance. The Appell ate
Court was right in concluding that the 1st Respondent was entitled to
recover all charges till the date the goods remained with it.

In our view the proposition that the bailee, who exercises a lien
is not entitled to charge rent for storage of goods can never apply to a
case where the lien is exercised for non-paynment of rent or storage
charges. If such a proposition were to be accepted it would lead to
catastrophic results. It is well known that in npst cities, particularly
port cities like Calcutta and Munbai, storage space is at a premum |If
such a proposition were accepted then all that a person need to do is
to nake a demand for renoval of the goods without offering to pay
the storage charges. If the bailee were to refuse to allow cl earance
and exercise his right of lien, as he is bound to do, the bailor’s purpose
woul d be served. He would thereafter have rent free storage space.
He could then continueto store the goods free of rent. On the other
hand, if the bailee were to pernit clearance, in alnost all cases, his
charges woul d not be subsequently paid and he woul d have to then
pursue the bail or for recovery of his charges. . This could never be the
I aw.

Faced with this situation, M. Nageshwar Rao submits that the 1st
Respondent shoul d have exercised their power of sale under Section
62 of the Major Port Trusts Act. He submits that it was the duty of the
1st Respondent to sell off the goods. He subnits that the 1st
Respondent cannot be permitted to continue to | evy denurrage
charges when they thensel ves do not sell off the goods. He submts
that after they obtained a stay on 11th May, 1990 the 1st Respondent
shoul d have sold off the goods. 'He submits that the 1lst Respondent
shoul d not be allowed to claimdemurrage charges after 111th My,
1990. We are unable to accept this subnission. Till 19th Decenber,
1989 the goods were under a seizure Oder. Thus -t hey coul'd not
have been sol d. Bef ore 19t h Decenber, 1989 the Appell ant had
al ready obtained Orders dated 27th Septenber, 1989 and 15th
Decenmber, 1989. These Orders permitted cl earance of the goods.
Thus the 1st Respondent could not sell the goods. The 1st
Respondents were further directed by Order dated 2nd February, /1990
not to raise any objection to the goods being cl eared. Even 't hough
they obtained an Order of stay of clearance they could not have sold
of f the goods when the subject matter of clearance of goods was
bef ore the Court. Thereafter by Order dated 16th Septenber, 1991
the Hi gh Court again pernitted cl earance of goods. The interimOder
dated 16th Novenber, 1991, in the Appeal filed by the 1st
Respondents, also pernmitted cl earance on furnishing a Bank
Guarantee. At no stage did the Appellant informthe 1st Respondent
that they were not going to furnish a Bank Guarantee. Thus the 1st
Respondent coul d not have sold the goods.

M. Nageshwar Rao then subnits that the 1st Respondent had

applied to the Appellate Court for perm ssion to sell the goods. He
points out that by Order dated 10th January, 1992 it was held as
follows :-

".After hearing the Counsel for the parties, it is not
possible for this Court to specify as to what consequentia
action the Board of Trustees for the Port of Calcutta is
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entitled to take in view of non-furnishing of the Bank
Guarantee by the wit petitioner/respondents. That course
of action has to be decided by the appellant itself.
However, we direct that the appeal shall appear in the |ist
for hearing on 31.1.1992 at the top of the list subject to
part - heard"

M. Nageshwar Rao subnmits that now the 1lst Respondents coul d

have sold the goods. He submits that it was the duty of the 1st
Respondent to have sold the goods so that further denurrage charges
are not incurred. M. Jaideep Gupta does not deny that such an
application was nmade by the 1st Respondent. He admits that in the
Order dated 10th January, 1992 it was held that the 1st Respondent
coul d deci de what course of action they should adopt. He submits that
as, on 10th January 1992, the Court directed the natter to be listed on
31st January 1992, the 1st Respondent could not have sold the goods.
In our view, the 1st Respondent-shoul d have sold off the goods

at that stage. They are a statutory body. Merely because there is no
obligation to sell does not nean that they can allow the goods to lie
around. . By this time the 1st Respondent well knew that the Appell ant
was not paying the charges. Now the Court had pernmitted themto

take recourse to such action as was available in law. Sale is
contenplated in the Major Port Trusts Act itself. In our viewthe 1st
Respondent shoul d have now sol d the goods. Apart fromthe fact that
denurrage charges woul d have stopped running, val uabl e godown

space woul d al so have becone avail able to them On facts of this
case, we feel that it would be just and proper that the 1st Respondent
not be allowed to charge denmurrage charges after 10th January, 1992.
M. Nageshwar Rao next subnits that the adjudication

proceedi ngs have ended in favour of the Appellant. He submts that
under the Order of the learned single Judge the Custons Authorities
have to pay the denurrage charges. As agai nst this M. Bagch
submits that under the Order of the learned single Judge the Custons
Aut horities have to pay denurrage only for the period of detention
These are not matters with which we are concerned in this Appeal

This does not form part of the subject matter of the inmpugned

Judgnent . We, therefore, express no opinion on thi's aspect.
We clarify that if the Appellant wants cl earance of the goods he
has to pay all charges of the 1st Respondent till 10th January, 1992.

In the event of the Appellant not clearing the goods after paying al
charges within 30 days fromtoday the 1st Respondent will be at liberty
to take action under Section 62 of the Major Port Trusts Act and al so,

if permissible inlaw to do so, to make a cl ai magai nst the Appellant for
recovery of the bal ance ampbunt due after sale of the goods.

The Appeal stands di sposed of accordingly. ~There will be no

order as to costs.

.
(SYED SHAH MOHAMVED QUADRI )

J.
(S. N. VAR AVA)

February 22, 2002




