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Cl VI L APPEAL NO. 4606 OF 1990

M Banerjee and Co. & Anr
\Y,
State of West Bengal and others

W TH

ClVIL APPEAL Nos. 571-74 (NT) OF 1991
Nepal Chandra Benga
\Y,
State of West Bengal & Qthers
JUDGMENT

Venkat aswanmi , J.

Common questions of |law arise out of a comon judgnent
of the West Bengal Taxation Tribunal —dated 26.4.1990
rendered in RN-30(T), RN31 (T), RN-34(T), RN103(T), RN\
367(T), RN-338, RN-339 of 1989.

The appellants are contractors and they execute civi
construction works including construction of roads and
bri dges under different departments of the Central and State
CGovernments well as respective corporations. | Such works
i ncl ude excavation of earth, drilling, construction of water
channel and river bank protection. Such works of contract
were not brought under the net of sales tax till the Benga
finance (Sales Tax) Act, 1941 (hereinafter referred to as
"the Act") was anended by the west Bengal Act 4 of 1984
inserting section 6D and anending section 2(c) of the Act.
These amendnents Were pursuant to the 46th anendnent of the
Constitution of India in the year 1982 inserting clause 29A
in Article 366.

The constitutional wvalidity of the 46th Amrendnent
inserting clause 29A in Article 366 was chall enged and this
Court in Builders association of India and Ot hers vs. Union
of India and Qhers [1989 (2) SCC 645] upheld the
constitutionality of the said amendnent.

As a result of the insertion of section 6D to the Act,
all transfer of property in goods (whether as goods or in
some other form involved in the execution of a works
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contract was deened to be a sale of those goods by the
person nmaking the transfer and the purchase of those goods
by the person to whomsuch transfer was made. The revenue
sought to assess the appellants under Section 6D of the Act
and the appellants aggrieved by such assessnments noved the
Hi gh Court challenging initially the constitutionality of
section 6D and finally confining their challenge to certain
limted aspects which we shall refer to hereinafter. The
cases were originally filed in the H gh Court and
subsequently were originally filed in the H gh Court and
subsequently were transferred to Wst Bengal Taxation
Tri bunal (hereinafter referred to as "the Tribunal") and the
Tribunal in its detailed judgnent repelled every one of the
argunents raised on behal f of t he appel | ant s and
consequently di sm ssed the cases.

Before us M. Jayant — Das, |earned Senior Counsel for
the appellants broadly raised three points while attacking
the assessments ~under section 6D of the Act. The first
contention raised by the | earned counsel was that section 6D
unjustly discrimmnates in the matter of grant of declaration
forns to the deal ers under section 6D and thereby denies the
advant age gai ned by other dealers by using declaration forms
and thus it is Violative of Article 14 of the Constitution
of I ndia.

The second contention put forward by the |earned
counsel was that the value of the stores and naterials
supplied by the contractee to the contractor for the
specific purpose of use in the execution of works contract
should not be included in the “contractual transfer price
under Section 6D as according to the | earned counsel in such
supplies there is no transfer of property and the property
always remains with the contractee. The third subm ssion
advanced by the |earned counsel for the appellants was that
the royalty paid by the contractors in the execution of
wor ks contract while procuring boul ders, earth etc. should
not be included in the ‘contractual transfer price’ . Another
m nor point raised by the | earned counsel was that 'the cost
of freight and delivery for carrying goods to the works site
should not also be included in the ‘contractual transfer
price’.

M. B.Sen, learned Senior Counsel in reply submtted
that none of the questions raised by the l'earned counsel for
the appellants remain res integra as they are totally
covered either by the decision of this Court n Builders’
Associ ation case (supra) or the recent decision of  this
Court in Ms Gannon Dunkerley and Co. and Others vs. State
of Rajasthan and others (1993) 1 SCC 364. In addition to
that he also invited our attention to a decision of this
Court in the case of State of Madhya Pradesh vs. Oient
Paper MIls Ltd. (1977) 2 SCC 77 wherein this Court has held
that ‘royalty’ is a feudalistic euphemismfor price. so far
as the cost of freight and delivery for carrying the goods
to the works site is concerned, the | earned counsel invited
our attention to the judgnment of the Tribunal wherein the
Tribunal has not finally decided the issue, but has left
open the sane for decision with reference to the facts of
each case. In view of this overall submission with which we
agree we do not feel it necessary to deal elaborately the
contentions rai sed before us.

For appreciation of the rival contentions, it s
necessary to set out sections 2(c) and 6D of the Act as
anended in the year 1984. They read as foll ows:

"2 (c) ‘dealer’ neans any person

who carries on the business of

selling goods in Wst Bengal or of
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Pur chasi ng goods in West Bengal in
specified G rcunstances or any
person making a sal e under section
6D...."

"6D. - Liability to payment of tax
on the transfer of property in
goods involved in the execution of
Wirks contract and rate thereof.

(1) Not wi t hst andi ng anyt hi ng
contai ned el sewhere in this Act. -
(a) any transfer of property in
goods (Whether as goods or in sone

ot her form i nvolved in the
execution of a works contract
(hereinafter referred to as
contractual transfer) shal | be

deenmed to bea sale of these goods
by the person naking the transfer
and the purchase of those goods by
the ‘person to whom such transfer s
made;

(b) (i) every dealer whose
contractual transfer price during
the last vyear ending on or before
the 31st day of March, 1984 excess
rupees two | akhs shall, in addition
to the tax payable by him under
section 5 and section 6B, if any,
be liable to pay fromthe 1st day
of April, 1984 a tax at~ the rate
specified in sub-section (3) of
such part of his contractua
transfer price as specified in sub-
section (2);

(ii) every dealer, other ~than a
dealer referred to in 'sub-clause
(i), \hose contractual “transfer
price during any year ending on or
after the 1st day of April, 1984
exceeds rupees two |akhs shall, in
addition to the tax payable by him
under section 5 and section 6B, if
any, be liable to pay for the first
day of t he year i medi ately
following such year a tax at the
rate specified in sub-section (3)
of such part of his contractua
transfer price as specified in sub-
section (2);

(iii) every dealer who has becone
liable to pay tax under sub-clause
(i) or sub- cl ause (ii) shal
continue to be so liable until the
expiry of three consecutive vyears
during each of whi ch the
contractual transfer price does not
exceed rupees two |akhs and on the
expiry of such three years his
l[iability to pay such tax shal
cease.

(iv) every dealer, whose liability
to pay tax has ceased under the
provi sions of sub-clause (iii),
shall, if the contractual transfer
price during any year again exceeds
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rupees two |akhs, be liable to pay
fromthe first day of the year
i medi ately follow ng such year the
tax at the rate of this contractua
transfer price as specified in sub-
section (3) of such part of this
contract ual transfer price as
specified in sub-section (2);

(2) The tax payable wunder sub-
section (1) shall be levied on that
part of contractual transfer price
of a dealer during any period
whi ch renmins after deducti ng
therefromhis contractual transfer
price during the period on-

(a) contractual transfer of goods
referred to in section 14 of 1956),
on a . prior sale  whereof in West
Bengal due tax under this Act or
under the West Bengal ~ Sales  Tax
Act, 1954 (West Bengal Act IV of
1954), if such goods are notified
for taxation wunder that Act, is
shown to the satisfaction of the
Conmi ssi oner to have been paid;

(b) contractual / transfer of goods,
sales of which are declared tax-
free under section 6;

(c) contractual transfer of goods,
sal es of which are generally exenpt
fromtax under subsection (2) of
section 5;

(d) contractual transfer of goods,
on the purchase of which tax is
payabl e by hi m under section 6c;

(e) such ot her contract ua
transfers, as may be prescribed.

(3) The tax wunder this 'section
shall be levied at the rate of four
per centum of such part of the

cont r act ual transfer price as
specified in sub-section(2).

Expl anation 1. - In this section,
t he expr essi on "contractua
transfer price", wused in relation
to any period, shall nean the

aggregate of the amounts received
or receivable by a dealer during
such peri od as val uabl e
consi deration for the transfer of
property in goods used in execution
of a Works contract, Wether or not
the amount receivable as valuable
consi deration for such transfer is
separately shown in the wor ks
contract, and shall include the
val ue of such goods purchased,
manuf act ured, processed or procured
otherwise by the dealer and the
cost of freight or delivery as my
be incurred by such dealer for
carrying such goods to the place
where these are used in execution
of such works contract, but shal

not include such portion of the
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af oresai d anmount s as nay be
prescri bed.

Expl anation 2. - For the purpose of
this section, t he expression
"goods" i ncl ude commodi ties
speci fied for taxation under

section 25 of the West Bengal Sales

Tax Act, 1954 (West Bengal Act 1V

of 1954), and notwi t hstandi ng any

contained in this Act or in the

West Bengal Act IV of 1954), tax

shall be levied on such comodities

under this section.”

A perusal of section 6D clearly indicates that it is a
sel f-contained code so far as dealers in Wrks contract are
concerned. Whatever concessions the Legislature Wanted to
extend to such dealers were enunerated in clauses (a) to (e)
of sub-section (2) of section 6D. Apart fromthat and having
regard to the non obstinate clause used in section 6D, it is
made cl ear no further concession was intended to be extended
to the dealers in Wrks contract. ~As they forma class by
thensel ves, they cannot conpare thenselves Wth other
deal ers com ng under sections 4 or 5 and al | ege
discrimnation to invoke Article 14 of the Constitution of
India. The Tribunal has rightly taken a view by hol ding ‘we
are satisfied that the contractors, being dealers under
section 6D read with section 2 (c), have been appropriately
grouped together in.one class, distinct and separate from
the other «classes of  dealers. The charge of arbitrariness
and unreasonabl eness nust fail. The classification cannot be
faulted on account of denial of the facility of wuse of
declaration forns. because this class of dealers has been
treated and dealt with on a different footing altogether and
they are governed by alnost a sel f-contained code envi saged
in section 6D.’

As rightly pointed out by |learned senior counsel for
the respondents M. B. Sen, the( recent decision /of this
Court in Gannon Dunkerley and Co. Vs. State of 'Rajasthan
(1993) 1 SCC 364 also supports the view taken by the
Tri bunal . This Court has observed as follows :

"A question has been raised whether

it is permssible for the State

Legislature to levy tax on deened

sales falling Wthin the anbit of

Article 366 (29-A (b) by

prescribing a uniformrate of tax

for all goods involved in the

execution of a Wrks contract even

though different rates of tax are

prescribed for sale of such goods.

The | ear ned counsel for t he

contractors have urged that t would

not be permssible to inmpose two

different rates of tax in respect

of sale of the sane article, one

rate \Wen the article is sold

separately and a different rate

when there is deened sale in

connection with the execution of

Works contract. On behalf of the

States it has been submitted that

it is permssible for the State to

i mpose a particular rate of tax on

all goods involved in the execution

of a works contract which may be
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different from the rates of tax
applicable to those goods when sold

separately. In t he field of
taxation the decisions of this
Court have permtted t he
| egi sl ature to exerci se an
extremely wi de di scretion in

classifying itens for tax purposes,
so long as it refrains fromclear
and hostile discrimnation against
particul ar persons or cl asses.
(See: East India Tobacco Co. V.
State of A P., P.M
Ashwat hanarayana Shetty v. State of
Kar nat aka, Federation of Hotel &
Rest aurant Association of India V.
Uni on of India and Kerala Hotel and
Rest aurant Association vs. State of
Keral'a.) Inposition of sales tax at
di fflerent rates depending on  the
val ue of —the annual turnover —was
upheld in S. Kodar~ vs.  State of
Kerala. Simlarly, inposition of
Purchase tax at different rates for
sugar mlls and Khandsari units Was
uphel d in Ganga /'Sugar Co. vs. State

of U.P. In our opinion, therefore,
it Wuld be permissible for  the
State Legislature to tax all the

goods involved in the execution of

a Wrks contract at a uniformrate

Which may be different from the

rates applicable to i ndi vi dua

goods because the goods Wich are

involved in the execution of the

Wor ks contract when incorporated in

the works <can be classified(into a

Separate category for the purpose

of inposing the tax and a uniform

rate nmay be prescribed for sale of

such goods."

In view of the above we hold that there is no

discrimnation violating Article 14 of the Constitutions
al l eged by the | earned counsel for the appellants.
So far as the second contention wurged on- behalf of the
| earned counsel for the appellant is concerned, the Tribuna
on facts has found the contractor has to pay the price of
the goods supplied by the contractee by way of adjustnent.
his Court in 1989 (2) SCC 645 (supra) has observed as
follows :

"Ordinarily wunless there is a

contract to the contrary, in the

case of a Wrks contract the

property in the goods wused in the

construction of a building is

constructed, when the goos or

materials used are incorporated in

t he bui | di ng. The contractor

becormes liable to pay the sales tax

ordinarily when the goods or

materials are so used in the
construction of the building and it
is not necessary to wait till the
final bill is prepared for the

entire work."
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It is, therefore, clear that goods wused in the
execution of the works contract stand transferred fromthe
contractor to the contractee at the tine the goods are
incorporated in the construction. It is also brought to our
notice by the |learned counsel for the respondents that the
principle laid down by this Court in NM Coel & Co. vs.
Sal es Tax officer & Anr., 72 STC 375 squarely applies to the
second point raised herein. Wile considering a simlar
i ssue, namely, \Wether there was sale of goods in view of
the contract between the parties whereunder the custody and
control of the goods remained with the P.WD. and goods were
only used in the construction under the contract, this Court
held that ‘in the instant case, by use or consunption of
materials in the work of construction, there was passing of
the property in the goods to the assessee fromthe P.WD. By
appropriation and by the -agreement, there was a sale as
envisaged in terns of clause (10) set out hereinbefore.
Therefore, in out opinion, there was a sale which was |iable
to tax’. /Though this case was’ sought to be distinguished
before the ~Tribunal by contending that ration nust be
treated as one given per incuriamit was rightly rejected by
the Tribunal. W are, therefore, in agreenent wth the
concl usi on reached by the ~Tribunal that ‘having considered
all aspects of the matter, we hold that a sale within the
meani ng of section 2(g) of the 1941 Act, nanely, a transfer
of property in goods supplied by the owner/contractee to the
contractor for wuse in the execution of a -works contract
takes place in the cases under our consideration, when such
goods are actually used in the construction work, provided
prices of such goods are deducted from or adjusted agai nst
bills or dues of the contractor.

So far as the third question of paynment of royalty is
concerned, W do not think there is any substance in that
argunent. As rightly pointed out by the|learned counsel for
the respondents that in view of the decision of this court
in Oient Paper MIIls (supra) the payment of royalty amounts
to paynment of price for the (goods obtained from the
CGovernment Departnents and used in the works contract.
Regardi ng the additional ninor point, the Tribunal has not
finally disposed of the issue and it has |eft open the issue
by observing as follows :

"Learned counsel for the applicants

did not submt that such inclusion

is in any way bad or

unconstitutional. Expenses incurred

on account of labour sinplicity

surely cannot forma part of the

contractual transfer price sinmply

because it is not a value of or

val uabl e consi deration for any

‘goods’ unl ess such expense anpunts

to cost of freight or delivery for

carrying the goods to the Wrksite.

It WII depend on the circunstances

in Wich or the purpose for which

| abour was enpl oyed. O this

qguestion we hold accordingly. Each

case shall have to be judged on its

own nmerits and on its peculiar

facts. ... W, therefore, do not at

this stage express any expenses as

to whether or not they will form

part of the contractual transfer

price."

In view of the above it is not necessary to go into
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this issue further

For the foregoing reasons, we do not think there is any
case for interference under Article 136 of the Constitution.
Accordingly, the appeals are dismi ssed. No costs.




