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1. Leave granted.

2. Recruitnment/Pronotion to the post of ‘Headnmaster in an ai ded or
unai ded school in the State of Tamil Nadu is governed by Tam | Nadu
Recogni sed Private Schools (Regulation) Act, 1973 and Tami| Nadu Private
School s (Regul ati on) Rules, 1974 (Rul es), Rul e 15(4) whereof reads as
under : -

"15(4) (i) Pronotion shall be nade on grounds of

merit and ability, seniority being considered only

when nerit and ability are approxi matel y equal

(ii) Appointnents to the various categories of teachers
shal | be nade by the foll ow ng nethods.

(i) Pronotion fromanong the qualified teachers in
that school

(ii) If no qualified and suitabl e candi date is avail abl e
by method (i) above, -

(a) Appointnent of other persons enployed in that
school, provided they are fully qualified to hold the
post of teachers.

(b) Appoi ntnent of teachers from any other school.
(c) Direct recruitnment.

In the case of appointnment from any other school or

by direct recruitnment, the School Committee shal
obtain the prior perm ssion of the District Educationa
Oficer in respect of Pre-primary, Primary and M ddl e
School and that of the Chief Educational Oficer in
respect of H gh Schools and H gher Secondary

School s, Teachers’ Training Institutions setting out
the reasons for such appointnment. In respect of
corporate body running nore than one school, the
school s under that body shall be treated as one unit for
pur pose of the rule.

(d) Appointnent to the post of Headmaster of Hi gher
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Secondary School shall be made by the nethod
specified in clause (ii) either fromthe category of
Headmasters of Hi gh School s or Teachers’ Training
Institutes or fromthe category of Post-G aduate
Assi stants in acadeni c subjects or Post-G aduate
Assi stants in Languages provided they possess the
prescribed qualifications."

3. Rul e 15(4) of the Rules provides that promotion shall be made on
ground of nerit and ability, seniority being considered only when nmerit and
ability are approximately equal. Adnmittedly, the Managi ng Comm ttee of

the School nade conparative evaluation of nerit and ability of the appellant
Vvis-‘-vis respondent no. 1 and opined that the nerit and ability of the forner
is better than the latter. Some other factors including the one that the first
respondent was hol di ng the post of Secretary and correspondent in another
school were also taken into consideration. Appellant was, therefore,

appoi nted to the post of headmaster in the school

4, An-appeal was preferred thereagai nst before the Joint Director of
School Education by the said respondent. The said appeal was, however,
di smi ssed

5. A wit petition bearing No. 20183 of 1992 was filed by the first
respondent which was all owed by reason of a judgnent and order dated
21.12.1998 by a learned Single Judge of the H gh Court.

6. In an appeal preferred thereagainst viz., Wit Appeal No. 2058 of
1999, however, a Division Bench renitted the matter back to the Joint
Director of School Education (H gher Secondary) by an order dated
14. 07. 2000 stating: -

"The | earned counsel appearing on behal f of the

fourth respondent had made such a specific

statement in the Court and therefore by consent of

both the counsel, the matter is being remanded to the

Joint Director of School Education (H gher

Secondary), Directorate of School 'Education

Col | ege Road, Chennai . He will now go into the

question of the inter se nmerits alone strictly within

the scope of Rule 15 of the Tami| Nadu Recognized

Private Schools (Regul ation) Act, 1973 (Tanmi| Nadu

Act 29 of 1974). If the parties so feel they shall be

entitled to be heard by the first respondent. The first
respondent shall decide the question with reference

to the date of the availability of the post-i.e.

23.07.1992 and shall proceed to deci de whet her on

that date it was the petitioner or the fourth

respondent who coul d be appoi nted as a Headmaster

on the basis of inter se nerits etc."

7. By an order dated 2.11.2000, the second respondent opined 'that ‘the
nmerit and ability of both the appellant and the first respondent were equa
and, therefore, since the first respondent was senior, he should be sel ected
for the post of Headmaster as per the provisions of the Act and the Rul es.

8. Aggri eved by and dissatisfied with the said order, the appellant filed a
wit petition marked as WP No. 19445 of 2000. The |earned Single Judge

allowed the said wit petition holding that except under extraordinary

ci rcunmst ances the authorities under the Act should be slowin interfering

with the selection nmade by the school managenent to the post of headnaster

the sanme being very vital for the day-to-day nanagenent of the school

9. The | earned Judge was of the view that the second respondent had
omitted to deal with the overwhel mi ng materials whi ch were consi dered by
the school conmmittee while selecting the appellant for the post of
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headmast er.

10. The Court further held that the opinion of the Managing Comnittee
shoul d not ordinarily be set aside by the authority stating:-
"10. \When the case on hand is considered in the Iight

of the above stated principles |aid down by the Suprene
Court, there can be no two opinion that except under
extraordi nary circunmstances where it is denonstrated to

the satisfaction of the authorities concerned that the

sel ection was nade giving a conplete go by to the

normal nmethod in the assessment of merit and ability of

the different claimants, the authorities should be very
slowin interfering with the selection so made by the

school managenment to the post of head naster as that

woul d be very vital for - the day-to-day managenent of

the school as the role of a Head Master involves the

admi ni stration of the school including the supervision

and control of teaching and non teaching staff, students

and ot her 'aspects concerning the school."

't was hel d: -

"The order of the first respondent in attenpting to equate
the status of the petitioner and the 4th respondent by
considering certain factors al one being the rel evant factor
nanely the dual role of the 4th respondent in order to
ultimately hold that since because the 4th respondent is
seni or, his appoi ntment shoul d be nade cannot be

accepted. In fact, in the proceedings of the selection
commttee dated 3.8.1992, a detailed consideration has
been nade as regards the nerits of the petitioner on

vari ous aspects. Unfortunately, the first respondent has
omitted to deal with such superfluous and overwhel m ng
materi al s which were considered by the third respondent
school conmittee while selecting the petitioner for the
post of head master. Wen such consideration which

wei ghed with the school commttee had been really
considered by the first respondent in their proper
perspective, certainly there woul d have been no scope for
the first respondent to equate the 4th respondent with the
petitioner. So, in view of the above said reasons and in
the light of the fact that the 4th respondent was hol di ng
the position of Secretary and Correspondent of another

m ddl e school during the relevant point of time, the non
consi deration of the inpact of such a position held by the
4t h respondent in the event of he being appointed to the
post of head naster by the first respondent woul d be a
detrimental factor making the inmpugned order invalid in

law. . ...

11. The Wit Petition of the appellant was, thus, allowed.

12. The Order of the |earned Single Judge, however, was set aside by a
Di vi sion Bench of the said High Court inter alia opining:-

(i) As the interference with the decision of the selection commttee

was nmade at the instance of the Hi gh Court, the appellant could not
claimthat the statutory authority is not entitled to interfere with the
decision of the commttee very lightly.

(ii) Al though in the first round of battle, appellate authority did not
choose to interfere with the decision of the school conmittee, it

was constrained to interfere in the second round of the battle, on

account of the order of remand passed by this court.

(iii) Havi ng invited such an assunption on merits through directions of
this Court, it is not open to the first respondent to question the
jurisdiction of the second respondent to go into the nmerits of the
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case.
(iv) Parties hereto having submitted thenselves to the jurisdiction of
the appellate authority to assess their relative nerits, the appellant

is estopped from contendi ng that the decision of the schoo

conmittee cannot be lightly interfered wth.

(v) After having submtted thensel ves to an assessnent by the second
respondent, it is also not open to the parties to assail the fina

deci si on taken by the second respondent, on nerits.

(vi) The | earned Judge was al so carried away by the fact that the
appel I ant functioned as the Correspondent of another middle

school only at the relevant point of time in 1992. This fact has al so
been taken into account by the second respondent, in his order

dated 2.11.2000. Therefore the second respondent has actually

taken into account all relevant factors in conming to the concl usion

in his order dated 2.11.2000.

(vii) After finding that both the appellant and the first respondent are
equally well placed in the matter of merit and ability, the second
respondent. naturally applied the principle of seniority, since Rule

15(4) (i) enables himto consider seniority where nerit and ability

are equal'. ~Therefore, the order of the second respondent does not

suffer fromany illegality:

(viii) Respondent No. 1 was aged 50 years at the time of the wit petition
was filed in the year 2000 whereas the appell ant was aged 44

years. And in viewof the pending litigation for the past 14 years,

no penalty could reachin the matter of pronotion, the post of

headmaster in the fourth respondent’s school and the appellant is

now left with two years of service

13. M. K. Parasaran, |earned senior counsel appearing on behalf of the
appel lant in assailing the said judgment submtted that the Division Bench of
the H gh Court committed a serious error insofar as it failed to take into
consi deration that the appellate authority inarriving at its decision not only
failed to take into consideration the relevant facts, but in fact based its
decision on irrelevant factors.

14. M. T.L.V. lyer, |earned senior counsel appearing on behal f of
respondent No. 4, on the other hand, urged that although ex-facie the order
of the appellate authority dated 2.11.2000 woul d show that he had taken into
consi deration sonme factors which may not of nuch rel evance but the rea
consi deration therefor is evident fromfollowng findings arrived at by it.
"Regardi ng special merit, R Venkataranman though a

Tam | Teacher had undergone conputer training. He

obtained a certificate in Health and Hygi ene from

Poona. He obtained many certificates in the subject

Tam | in which he teaches. He served as an editor for

the nmonthly magazi ne "Thondu" by the Gandhi Peace

Foundati on, Chi dambaram He participated as a

spectator in the fifth World Tam | Conference held in

1981. He conducted Literary Association neetings.

He won prizes in essay and recitation conpetitions.

He invol ved hinself in religious service, nusica

servi ce and sarvodaya service and human rel ation

service. He served in Home-guards. He acted in

dr amas.

Simlarly, the science teacher Thiru Sethuraman
participated in many District level, State |level and
Sout hern India | evel science and Technol ogy
exhi biti ons and won many prizes. He participated in
many researchers organi zed by | ndian Sci ence
Congress Associ ation and simlar organizations. He
had undergone | nservice-Trai ning, Scout Training and
Conput er Trai ni ng. He wrote many books. He has
al so served as Assistant Conmi ssioner of Bharath
Scouts and Cuides. After registration as a Ph.D
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Schol ar he submitted the synopsis. He acted in
dr anas.

Based on special merit and ability each one excels in
his specific field. The Tam | teacher Thiru R
Venkat araman has a special ability in his field. He
has speaking and witing skills. Simlarly Thiru
Set huraman has done researches on science rel ated
projects and excels in that field by obtaining many
credits. Both of them had undergone conputer
training. As science teacher, Thiru Sethuraman has
devel oped a Conputer Software on "How to teach
Chemi stry through Conputer”. Thiru Venkat araman,
simlarly conducted Literary Association neetings
and literary inprovenent neetings. This literary
service and teachi ng chem stry through computer are
special features in class-roonms. Just like Thiru
Set hur aman possessi ng nmany titles and appreciations
in the field of science Thiru Venkataranan possesses
titles and appreciations in the field of Tam | literature.
Thiru Sethuraman served as Assi stant Commi ssi oner
in Scouts, served in Honeguards for five years.
Thi ru Set huraman and Thiru Venkat araman acted in
dramas and won appreciation. Just like Thiru
Set huraman excelled inthe field of science and
rel ated researchers Thiru Venkataranman excelled in
social service, literary service, nusical service and
religious service

Thi ru Set huraman got Doctorate degree after 1992.

Thiru Venkat araman served as

Secretary/ Correspondent in sonme ot her school

obt ai ned concurrence fromthe Secretary of Nationa

H gher Secondary School (in 1992). This did not

divert his attention as a Postgraduate Teacher which is
understood fromthe results in Tam | (100%. Passing
of Accounts Test is not applicable to aided schoo

t eachers.

Consi deri ng the pass-percentage in their subjects
Thiru Venkat araman had served better than Thiru
Set hur aman.

Thiru S. Sethuraman Thiru R Venkat ar anman
1987- 88 1987- 88
1988-89 Five years 1988-89. Five years
1989- 90 98% 1989- 90" 100%
1990- 91 1990- 91
1991-92 1991- 92"

15. M. L.N Rao, |earned senior counsel appearing on behalf of the

managenent of the School brought to our notice that a charge nmenp has

been i ssued agai nst the appellant herein for alleged conmi ssion of serious
m sconduct during the period when he was occupying the post of

Headnast er.

16. The terms and conditions of service of the teachers of an aided
school are governed by the Act and the Rul es franed thereunder. The
Managi ng Committee of the School in terns of Rule 15 of the Rules are
enjoined with a duty to fill up the post of Headmaster primarily on the basis
of "merit and ability’ . |Indisputably, the Conmittee while appointing a
person nust take into consideration the nmerit and ability of the candidate




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 6 of

10

al one and only when the respective nerit and ability of two candidates are
equal, seniority will have sone role to play. Respondent No. 1 is senior to
the appellant only by 13 days. At the relevant point of tinme, the appellant
had passed the prescribed Accounts test for Headmasters conducted by the
Tam | Nadu Public Service Comm ssion in the year 1989. Before us various

ot her factors have been placed for the purpose of showi ng that apart fromthe
fact that the appellant was nore qualified, the respondent No. 1 having
regard to his past services shoul d not have been considered suitable for

appoi ntnent to the said post.

17. VWil e exercising the appellate jurisdiction, the appellate authority has
i ndi sputably a plenary power. It may not only consider the respective
educational qualifications and other activities of the respective candi dates

for the purpose of arriving at a decision as to which of the two candi dates

had better nmerit and ability, but it should exercise its jurisdiction keeping in
view the views of the Managing Committee. |If two views are possible,

ordinarily, the view of the Managi ng Committee should be allowed to

prevail.

18. I't i's unfortunate that the High Court failed to apply the correct
principles of lawin this case. ~Each one of its reasons, in our considered
opinion, is wholly untenable. It suffers frommisdirection in |aw.

19. As noticed hereinbefore, the matter was remtted to the Joint Director

of School Education by the High Court with the consent of the parties but
the Hgh Court inits Order categorically directed the said Authority to
consider the matter strictly within the scope of Rule 15 of Rules. The High
Court did not and could not enlarge the scope of the appeal

20. If the Appellate Authority thought otherwise, its order would not be
sustainable. It was, therefore, obligatory on the part of the H gh Court to
apply its mind on the jurisdictional questionraised by the appellant. It

shoul d have been tested the orders of the Appellate Authority and
consequently the | earned Single Judge of ‘the High Court on their own nerits
and not de’ hors the sane.

21. When the extant rule operating in the field was referred to by the High
Court, it should have applied the same. What, therefore, could have been

done by the appellate authority was to foll ow the provisions of the Rules and
not to act de' hors the same. He was exercising a quasi judicial function. As
an appellate authority and acting under a statute, indisputably he could not
have failed and/or refused to take into consideration the relevant factors and
base its decision on irrelevant factors or on extraneous consideration

22. Such a deci sion keeping in view the scope and anbit of the power of
judicial review vested in the High Court under Article 226 of the

Constitution of India could have been interfered with on the ground that the
order inpugned before it contained errors apparent on the face of the

records. Wereas the |learned Single Judge of the Hi gh Court in passing its
Order took the said principle into consideration, the Division Bench in our
opinion failed to do so, Not only despite its attention having been drawn to a
nunber of grounds |eading to passing of the Order inmpugned before it

becarme vitiated, the Hi gh Court applied the principle of estoppel against the
appel l ant and opi ned that having submtted hinself to the jurisdiction of the
appel | ate authority, he could not be permitted to question the l'egality of the
sanme. The approach of the Hi gh Court in our opinion was wholly erroneous.
Principle of estoppel has no application in a case of this nature. Appellant
did not and in fact could not confer upon an authority a jurisdiction which he
did not derive under the statute. |If jurisdiction cannot be conferred by
consent, it cannot clothe the authority to exercise the same in an illega
nmanner . The jurisdiction of the appellate authority pursuant to the order of
the Division Bench, which it will bear repetition to state, was passed on
consent of the parties is not in dispute but only because the appell ant
consented to re-exam nation of the nmatter by the appellate authority, which

it was otherwise entitled to, the sane by itself could not have been found to
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be a ground for his becomng ineligible to challenge the final order passed

by the appellate authority when a | arge nunber of jurisdictional errors were
conmitted by it and were otherw se apparent on the face of the records. The

Di vi si on Bench of the Hi gh Court in our opinion, therefore, was not correct

in taking the aforenmentioned view.

23. We nay notice that the appellate authority while judging the nerit
and ability of the first respondent, took into consideration the follow ng:-
"1, Though a Tami | Teacher, had undergone conputer

trai ning.

2. ot ai ned certificate in Health and Hygi ene from
Poona.

3. ot ai ned many certificates in the subject of Tam | in
whi ch he teaches.

4. Served as Editor for the nonthly magazi ne

"Thondu" by the Gandhi Peace Foundati on

Chi danbar am

5. Partici pated as a spectator in the fifth Wrld Tam |
Conference held in 1981.

6. Conducted Literary Associ ation neetings.

7. Won prizes in essay and recitation conpetitions.

8. I nvol ved hinself in religious service, nusica

servi ce, sarvodaya service and human rel ation

servi ce.

9. Served in Hone-guards.

10. Acted in dranas.

11. Has special ability in his field.

12. Has speaking and witing skills.

13. Under gone conputer training.

14. Conducted Literary Association neetings and

literary inprovenent neetings.

15. Possesses titles and appreciations inthe field of
Tam | literature.

16. Acted in dramas and won appreci ation

17. Excelled in social service, literary service, nusica
service and religious service

18. Served as Secretary/ Correspondent in sonme other

school after obtaining concurrence fromthe

Secretary in 1992, which did not divert his attention
as a Postgraduate Teacher, which is understood from
the results in Tam | (100% .

19. Passi ng of Accounts Test is not applicable to aided
school teachers.
20. Passi ng percentage in his subject of Tanmil for 5

years (i.e. 1987-88 \026 1991-92 ) is 100%"
24. Most of the considerations which weighed with it were|irrel evant.

25. In Narinder Mohan Arya v United India |Insurance Co. Ltd. and
Q hers [(2006) 4 SCC 713], this Court held: -

"44. The judgment and order of the |learned Single

Judge suffers fromseveral infirmties. He had observed
that "the disadvantages of an enpl oyer as such acts are
conmitted in secrecy and in conspiracy with the person
af fected by the accident”. No such finding has been
arrived at even in the disciplinary proceedi ngs nor was
any charge made out as agai nst the appellant in that
behal f. He had no occasion to have his say thereupon

I ndi sputably, the wit court will bear in mnd the

di stinction between sone evidence or no evidence but
the question which was required to be posed and
necessary shoul d have been as to whether sone

evi dence adduced woul d I ead to the conclusion as
regards the guilt of the delinquent officer or not. The
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evi dence adduced on behal f of the managenment nust

have nexus with the charges. The enquiry officer cannot
base his findings on nere hypothesis. Mere ipse dixit on
his part cannot be a substitute of evidence.

45. The findings of the | earned Single Judge to the
effect that "it is established with the conscience (sic) of
the Court reasonably fornulated by an enquiry officer
then in the eventuality" may not be fully correct

i nasmuch as the Court while exercising its power of
judicial review should also apply its mind as to whet her
sufficient material had been brought on record to
sustain the findings. The consci ence of the court my
not have much role to play. It is unfortunate that the

| earned Single Judge did no t at all deliberate on the
contentions rai sed by the appellant. Discussion on the
material s avail able on record for the purpose of

appl ying the |l egal principles was inperative. The

Di vi sion Bench of the Hi gh Court also committed the
same error."”

26. In Indian Airlines Ltd. v Prabha D. Kanan [ 2006 (12) SCALE 58],
this Court held: -

"46. A judicial reviewof such an order would be

mai ntai nable. In a case of judicial review, where no

appeal is provided for, the H gh Court in exercise of its

jurisdiction under Article 226 of the Constitution of India

woul d not confine its jurisdiction only to the known tests

| aid down therefor, wviz., illegality, irrationality,
procedural inpropriety. It hasto delve deeper into the
matter. It would require a deeper scrutiny.

47. We nmay notice that keeping inviewthe situationa

changes and, particularly, outsourcing of the sovereign
activities by the State, this Court has been expanding the
scope of judicial review It i'ncludes the msdirection
in law, posing a wong question or irrelevant question

and failure to consider rel evant question. On certain
grounds judicial review on facts is al so naintainable.
Doctrine of unreasonabl eness has now given a way to

doctrine of proportionality.

48. In S.N. Chandrashekar v State of Karnataka [(2006) 3
SCC 208], this Court observed:

" 33. It is now well known that the concept of error
of law includes the giving of reasons that are bad in
| aw or (where there is a duty to give reason)

i nconsi stent, unintelligible or substantially

i nadequate. ( See de Smith's Judicial Review of

Admi nistrative Action, 5th Edn., p. 286.)

34. The Authority, therefore, posed unto itself a
wrong question. VWat, therefore, was necessary to
be consi dered by BDA was whet her the ingredients
contained in Section 14-A of the Act were fulfilled
and whet her the requirenents of the proviso

appended thereto are satisfied. If the same had not
been satisfied, the requirements of the | aw nust be
held to have not been satisfied. |If there had been no

proper application of mnd as regards the
requirenents of law, the State and the Pl anning
Aut hority must be held to have misdirected
thenselves in | aw which would vitiate the inmpugned
j udgrent .
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35. In H ndustan Petrol eum Corpn. Ltd. v Darius
Shapur Chenai this Court referring to Chol an
Roadways Ltd. v G Thirugnanasanbandant hel d

(SCC p. 637, para 14)

"14. Even a judicial review on facts in certain
situations may be available. In Cholan
Roadways Ltd. v. G Thirugnanasanbandamthis
Court observed: (SCC p. 253, paras 34-35)

"34. .... It is now well settled that a quasi judicia
authority nmust pose unto itself a correct question
so as to arrive at a correct finding of fact. A

wrong question posed |eads to a wong answer.

In this case, furthernore, the nisdirection in |aw
conmmitted by the Industrial Tribunal was

apparent insofar-as it did not apply the principle
of res'ipsa |oquitur which was relevant for the
purpose of this case and thus, failed to take into
consi deration a relevant factor and furthernore
took into consideration an irrelevant fact not
germane for determ ning the'issue, nanely, that
the passengers of the bus were mandatorily
required to be exam ned. The Industria

Tribunal further failed to apply the correct
standard of proof in relation to a donestic
enquiry which is "preponderance of probability"
and applied the standard of proof required for a
crimnal trial. A case for judicial reviewwas,
thus, clearly nade out.

35. Errors of fact can al so be a subject matter of
judicial review (See E. v. Secy. of State for the
Horme Deptt.) Reference in this connection nmay

also be made to an interesting article by Paul P
Craig, QC titled "Judicial Review, Appeal and
Factor Error" published in 2004 Public Law, p.

788."

49. Yet again in State of U P. v Sheo Shanker La
Srivastava [(2006) 3 SCC 276], this Court observed:

"24. Wi | e saying so, we are no oblivious of the
fact that the doctrine of unreasonabl eness is giving
way to the doctrine of proportionality.

25. It is interesting to note that the Wdnesbury
principles may not now be held to be applicable in
vi ew of the devel opnent in constitutional law in
this behalf. See, for exanmple, Huang v Secy. of
State for the Home Deptt. wherein referring to R v
Secy. of State of the Home Deptt., ex p. Daly it
was held that in certain cases, the adjudicator may
require to conduct a judicial exercise which is not
nerely nore intrusive than Wednesbury, but

i nvolves a full-blown nerit judgnment, which is yet
nore than ex p. Daly requires on a judicial review
where the court has to decide a proportionality

i ssue. "

27. For the purpose of judging the respective nmerit and ability of the
candi dates, their extra-curricular activities nay be taken into consideration
but evidently the appellate authority took into consideration a |arge number




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 10 of

10

of irrelevant factors, we may notice some of them which are only
illustrative in nature

(i) Participated as a spectator in the fifth Wrld Tam | Conference

held in 1981.

(ii) Conducted Literary Association Meetings.

(i) I nvol ved hinself in religious, nusical service and human rel ation

servi ce.

(iv) Served in Hone-guards.

(v) Acted in dranas

(vi) Under gone conputer training.

28. It also failed to take into consideration the relevant fact which inter

alia weighed with the Managing Conmttee of the School as also the O der
of the appellate authority that as he had served as a Secretary and
Correspondent in sone other schools and, thus, he had not been giving al
the attention to his teaching works.

29. The Appellate Authority failed to take into consideration the fact that
t he appel 'ant -had passed the Accounts test. Even if the same was not

rel evant, although there existed a Governnent Order in this behalf, if other
activities canbe treated to be acts of nmerit, we fail to understand as to why
acqui sition of a higher qualification for the purpose of holding the post of
Headmast er whi ch woul d be hel pful to himin his functioning as a head of an
educational institute would not be relevant. Simlarly, the question as to
whet her the ’'passing percentage’ of the students in the subjects taught by

the appellant or the respondent No. 1 for five years was 98% or 100% nmay

not be of rnuch significance.

30. For the reasons aforenentioned, the inpugned judgnent cannot be

sustai ned which is set aside accordingly. The matter is remtted to the Joint
Director of School Education for consideration of the matter afresh strictly
in accordance with | aw.

31. Al though in terms of the H-gh Court’s Order, the appellate authority
was required to consider the respective nerit and ability of the appellant/first
respondent at the relevant point of time nanmely when the post fell vacant,

we are of the opinion that the same would not debar it fromtaking into

consi deration the question as to whether he has disqualified hinself by any

m sconduct conmitted by himduring his tenure as Headmaster of the

School. The judgnent of the H gh Court is set aside.

32. This appeal is allowed. In the facts and circunstances of the case,
however, there shall be no order as to costs.




