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Whet her inherent jurisdiction of  the H gh Court is available while
dealing with a Crimnal Appeal filed by an accused is the principal question
involved in this appeal which arises out of a judgment and order dated
18. 4. 2002 passed by a Division Bench of the H gh Court of Judicature at
Madras in Crimnal Appeal No. 696 of 1997.

The appel |l ants before us were not parties to the said Crininal Appeal

The prosecution case relates to an incidence which took place on
13.3.1992 resulting in death of one Chandran. On 13.3.1992, the brother of
Nal | akannu @ Mut hu was said to have fatally been attacked in Maruthur
Village. A case was registered agai nst PWB, the brother of PW,

Arasappan, father of PW, Vanumanali, brother-in-law of PWB, Raja, son

of PWB, Raj son of PW's sister Gananbal and CGeorge (deceased) son of

the PW’'s sister Gananbal. They were arrested and rel eased on bail subject

to certain conditions. PW and her relatives after the said incident allegedly
shifted to another village Pal ayankottai. ~The father-in-law of PW was a
honoeopat hi c doctor. He was having a nmedical shop. He was al so having a

hotel commonly known as ’'Hare Krishna" hotel. The nmedical shop and the

hotel were situate opposite to each other near Pal aynkottai bus stand and
were at a distance of 6 furlongs fromthe house of PW.

On 11.7.1992 at about 3.00 P.M, PWB \026 brother of PWL, Arasappan
\026 father of PWL, Vanunanmali \026 brother-in-law of PW, Raj \026 son of PW’s
si ster Gananbal and George (deceased) son of PW's sister Gananbal cane
to the house of PWML. As PW was not feeling well, “she came to the nedica
shop of her father-in-law to purchase nedicines. Nallakannu @ Mit hu,
Murugan and Popul ar Mit hi ah came behind himin a Rajdoot notorcycle.
They stopped them near the Pal ayankottai bus stand. The appellant Popul ar
Mut hi ah al | egedly shouted to kill George \026 son of PW's sister Gananbal
and | eft the scene on the notorcycle | eaving behind Nallakannu and
Murugan. Nal | akannu took a sickle which is said to have been hidden in his
shirt and assaulted George on the left side of his neck. The deceased who
received bleeding injury left his chappals there and started to run fromthe
said place. Nallakannu and Murugan all egedly chased him The deceased
ran inside 'Hare Krishna hotel which, as noticed herei nbefore, owned by the
father-in-law of PW. At that tine, PWB \026 brother of PW and PWM
Ashokan, brother-in-law of PW were inside the hotel. Upon noticing that
the deceased was bei ng chased, PWB and Ashokan came out of the hotel.
Inside the hotel, Mirugan is said to have assaulted the deceased on his chest.
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Nal | akannu @ Mut hu al so assaulted himon the left side of his chest. The
deceased al so received injuries at their hands on his shoul der and on the |eft
ear. The deceased thereafter fell down whereupon Nallakannu again is said

to have assaulted the deceased on the left side of his chest with the sickle.
Thereafter, Nall akannu cane out of the hotel and went towards west.

The deceased was taken to the Governnment Hospital, Palaynkottai in
an auto-rickshaw by PWB along with PW2, PWB and PW where he was
decl ared dead by the doctor. A First Information Report in respect of the
said incident was | odged by PW1.

Admittedly, no chargesheet was filed against the appellant herein. A
copy of the said chargesheet, however, adnittedly was not sent to the first
informant. The | earned Magistrate, before whose Court the said chargesheet
was filed also did not informthe first informant which was nandatory.

Nal | akannu @ Mut hu al-one was committed to the Court of Sessions. Before

the | earned Sessions Judge, all the eye-witnesses allegedly took the names of
the appellants as having played active roles in the entire episode. The

| ear ned Sessi ons Judge was neither called upon to exercise nor suo notu
exercised hi's jurisdiction in terns of Section 319 of the Code of Crimna
Procedure.  Nall akannu @ Mut hu al one-in the aforenmentioned situation was
tried and convicted for commi ssion of the said of fence under Section 302 of
the 1 PC and was sentenced to undergo rigorous inprisonment for life.

He preferred an appeal against the said judgnent of conviction and
sentence in the Hi gh Court which was registered as Crimnal Appeal No.
696 of 1997. The said appeal came up for hearing before a Division Bench
of the H gh Court.  The Division Bench exanined the materials brought on
records by the prosecution in great details. It was opined that no case has
been made out to interfere with the judgnent of conviction and sentence
passed agai nst the Nal | akannu- Muthu. He has not approached this Court
guestioning the correctness of the saidjudgnent.

The Hi gh Court opined:

(1) the evidence of PW 1 and 2 uni npeachably show the invol venent
of Popul ar Muthiah (abetting), Mirugan and the accused in

inflicting the fatal injuries to the deceased;

(ii) the evidence of PW 3 and 4 show the rol e played by Mirugan and
t he accused; and

(iii) in Ex. I, all the evidence were 'found fully reflective’

According to the Hi gh Court, the action on the part of the
i nvestigating officers, viz., PW17 and PW18 | eaving out the nanes of
Popul ar Mut hi ah and Murugan fromthe array of accused was not a bona fide
error. |t was observed: -
"As we feel that Mirugan and Popul ar Mit hi ah had been | eft
out willfully by the Investigating Agency, we direct the
Director General of Police to seriously probe into it and take
followup action in accordance with law. The fact that the
occurrence took place in 1992 and we are in 2002 should not be
taken as a reason for taking a lenient view by all those
concerned including the Court. |If the instances of this nature
are allowed to happen, certainly the people will l[ose faith in
Police force and in turn in the State Adm nistration as well as-in
the adm nistration of justice by Courts."

The High Court furthernore noticed that the mandatory provisions of
Section 173 (2)(i) had not been complied with insofar as the first infornmant
was not intimated by the Investigating Oficer that Mirugan and Popul ar
Mut hi ah were not to be chargesheeted. Referring to sub-Section (8) of
Section 173 of the Code of Crimnal Procedure, the H gh Court |anented
that the | earned Magistrate failed to follow the decision of this Court in
Bhagwan Singh v. Comm ssioner of Police [1985 SCC (Crl.) 267] and ot her




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 3 of

13

judgrments of this Court. The High Court also felt that the District Judge
ought to have conducted hinself fairly in the matter of exercising his
jurisdiction under Section 319 of the Code of Crimnal Procedure.

The High Court, therefore, nade certain adverse coments agai nst
the I nvestigating Oficers, the public prosecutors as also the learned tria
Judge for conducting thenselves in the manner in which they had di scharged
their duties.

It was directed:

"We are of the viewthat this is a fit case where we have to
direct the prosecution of Murugan as well as Popul ar Mt hi ah

and the |l earned State Public Prosecutor shall advise the State as
to under what section they have to be charged and tried. W

may be able to relax a bit only after directing the CB, CIDto
take up the matter. W direct the CB, CID to take over the
matter and re-investi gate and prosecute the said Mirugan and
Popul ar  Mut hi ah. "

It was furthernore directed: -

"(b) I'n view of our conclusion that since there is evidence at
every stage inplicating Mirugan and Popular Miuthiah in the

crime relating to the nmurder of George, justice requires that the
I nvestigati ng Agency nust have a fresh l'ook on the materials

al ready avail able on record and the materials to be collected
pursuant to this order in the re-investigation connecting Popul ar
Mut hi ah and Murugan also with the crime. Therefore, we order
fresh investigation by the |Investigating Agency so far as

Popul ar Mut hi ah and Murugan are concerned.” Consequently,

the Director General of Police is directed to entrust the
investigation in this case relating to theinvol venent of Popul ar
Mut hi ah and Murugan to CB, CID. The Director Ceneral of

Police is also directed to nom nate an officer, not below the
rank of Superintendent of Police, to nmonitor the investigation to
be done by CB, CID

(c ) The Director General of Police is also directed to deeply
probe into the | apses on the part of PW7 Rajaram and PWS8
Thondiraj in the Investigation conducted with reference tothe
mur der of George, so also in the prosecution and take foll owup
action in accordance with |aw "

The appel l ants are, thus, before us.

M. MN Rao, the |earned senior counsel appearing on behalf of the
appel l ants rai sed the followi ng contentions in support of this appeal:-
(i) The Hi gh Court while hearing the appeal preferred by Nallakannan
@Mithu wongly exercised its power in terns of Section 482 of
the Code of Crimnal Procedure.
(ii) Whil e exercising the said jurisdiction, the H gh Court, thus, could
neither exercise any revisional jurisdiction under Section 397 nor
its inherent jurisdiction under Section 482 of the Code of Crimna
Procedure.
(iii) Suo notu exerci se of power by the H gh Court under Section 482
i s unknown in | aw
(iv) In any event, as the H gh Court in its inpugned judgnent did not
state that it was exercising its jurisdiction under Section 482 or 209
of the Code of Criminal Procedure, it is unsustainable in |aw
(v) In any event, the Hi gh Court could not have issued the inpugned
directions w thout giving an opportunity of hearing to the
appel | ants herein whose fundamental rights have been affected by
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reason t hereof.

(vi) The direction of the High Court to prosecute the appellants is
illegal and without jurisdiction as such directions could not have

been issued in exercise of its inherent power.

(vii) The Hi gh Court even could not direct the appellants to stand tri al
i nasmuch as the provisions of Section 319 of the Code of Crim nal
Procedure were not attracted in the instant case.

(viii) In any view of the matter, the Investigating Oficers having found
| acunae in the prosecution case, particularly in view of the fact that
one of the appellants was found to have suffered fracture in an

accident four days prior to the date of occurrence, it was wholly

i mproper on the part of the High Court to direct reopening of the

i nvestigation.

Dr. Rajiv Dhawan, the |learned senior counsel on behalf of the
respondent - State of Mdras, on the other hand, subnmitted:-

(1) The provisions of the Code of Criminal Procedure contained
a series of interlocked provisions so as to correct the errors

in regard to inproper investigation on the part of the

i nvestigating of ficer.

(ii) I'nvestigation which is bad in |aw or insufficient
i nvestigation is subject to corrective orders by the Hi gh
Court;

(i) Havi ng regard to the changes made in the Code of Crim nal
procedure, 1973, what i's brought before the Court is a case

and not the accused.

(iv) The Hi gh Court has been conferred a special power, nanely,
the i nherent power which can be exercised at any stage of

the proceeding including the appel late proceedi ng.

(v) In view of the fact that the H gh Court had directed fresh
i nvestigation, the principles of natural justice have no
application.

(vi) In view of the finding of the H gh Court in regard to non-
conpl i ance of the mandatory provisions of Section 173 of

the Code of Crimnal Procedure as also the gross errors

conmitted by both the | earned Magi strate as al so the | earned

Trial Judge, the Hi gh Court had justifiably exercised its

i nherent jurisdiction in order to secure justice in terns of
Section 482 of the Code of Crimnal Procedure.

(vii) As the Hi gh Court exercises its inherent power to secure the
ends of justice, the sane by necessary i ntendment coul d

bring within its purview justice required to be done to the
victim al so.

(viii) The appellants were not prejudiced in any manner

what soever by reason of the inpugned order as at different

stages they would be entitled to raise their contentions.

(ix) Section 173(8) of the Code of Crim nal Procedure does not
postul ate any power on the part of the Courts to direct re-

i nvestigation as the statutory power to nake investigation

always remain with the Investigating agency.

In view of the rival contentions noticed hereinbefore, the questions
involved in this case are:

(i) Whet her the High Court while exercising its appellate jurisdiction
under Section 374(2) read with Section 386 of the Code of

Crimnal Procedure could direct further investigation of the case

agai nst the persons whomthe H gh Court felt should have been

included in the challan on the basis of the materials on record
avai |l abl e before the appellate court?

(ii) Wet her only because of the fact that the appellate power of the
Hi gh Court in terms of Sections 374(2), 386 and 391 does not

contain any specific power to direct further investigation, the Hi gh
Court lacked jurisdiction fromseeking recourse to its inherent and
supervi sory powers under Sections 482 and 483 of the Code of




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 5 of

13

Crimnal Procedure in a case of this nature?

(iii) Whet her the inpugned judgnent is wholly unsustainable as prior
to issuing the inmpugned direction, the principles of natural justice
had not been conplied with.

Bef ore, however, we advert to the said questions, it may be
appropriate to notice that the H gh Court in passing the inmpugned judgnment
proceeded on the basis that PW1 to PW5 nanely, Mithul akshm, Shant hy,
Murugai ah Pndi an, Ashokan and Ganeshan were independent w tnesses who
had categorically testified about the involvement of the Appellants herein as
al so Murugan and Muthu in hacking George to death firstly in the street and
then in the hotel and the prosecution case was proved on the basis thereof.

The Hi gh Court indisputably could have arrived at such a finding.

The Hi gh Court thereafter directed entrustnent of the investigation to
CB-CI D having regard to the fact that there were two ot her eye-w tnesses to
t he occurrence.

The Hi gh Court furthernore:

(i) directed prosecution of Miurugan and Popul ar Mt hi ah

(ii) ordered a fresh investigation under the CB-Cl D under an officer

nom nated by the Director General of Police;

(iii) directed the Director General of Police to probe into the | apses of
the investigating officers and take up follow up action in

accordance with | aw

The High Court in its inmpugned judgnent:

(i) af firmed convi ction of Mt hu

(ii) opi ned that successive investigating officers PW-17 and 18 had

not di scharged their functions as investigating officer properly;

(iii) held that the Magistrate had failed to exercise his powers as also to
make the details of the charge sheet available to the conpl ai nant as

was mandatorily required in | aw,

(iv) found that the District Judge had not exercised his power under
Section 319 of the Code of Crimnal Procedure; and

(v) exercised its power in issuing the directions/in the interest of
justice.

The Code of Crimnal Procedure provides is an exhaustive Code
providing a conplete nachinery to investigate and try cases, appeal s agai nst
the judgnents. It has provisions at each stage to correct errors, failures of
justice and abuse of process under the supervision and superintendence of
the High Court as would be evident fromthe foll ow ng:

(1) The Court has the power to direct investigation in cognizable cases
under Section 156(3) read with Section 190 of the Code of
Crim nal Procedure.

(ii) A Magi strate can postpone the issue of process and inquire into the
case hinsel f under Section 202 (1) of the Code of Crim na
Pr ocedure.

(iii) VWen a charge sheet is failed, the court can refuse to accept the
sanme and proceed to take cogni zance of the offence on the basis of

the materials on record. The Court can direct further investigation

into the matter

(iv) The Magistrate may treat a protest petition as a conplaint and
proceed to deal therewith in terms of Chapter XV of the Code of

Crimnal Procedure.

(v) Once the case is commtted, the Sessions Judge may refer the
matter to the High Court.
(vi) In the event, wi thout taking any further evidence, it is found that

whi | e passing the order of conmitnent, the Magistrate has
conmitted an error in not referring the case of an accused or left




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 6 of

13

out an accused after evidences are adduced, the court nmay proceed

agai nst a person who was not an accused provided it appears from

the evidences that he should be tried with the accused.

(vii) The revisional court during pendency of the trial nay exercise its
revi sional jurisdiction under Section 397 in which case, it may

direct further inquiry in ternms of Section 398 of the Code of

Crim nal Procedure.

(viii) The revisional powers of the Hi gh Court and the Sessions Court
are pointed out in the Code separately; froma perusal whereof it

woul d appear that the Hi gh Court exercises |arger power.

(ix) In the event of any conviction by a court of Sessions, an appea
thereagainst would lie to the Hi gh Court. The appellate court

exerci ses the power |aid down under Section 386 of the Code of

Crimnal Procedure in which event it may also take further direct
evidences in terms of Section 391 thereof.

(x) The Hi gh Court has-inherent power under Section 482 of the Code
of Crimnal Procedure to correct errors of the courts bel ow and

pass such orders as may be necessary to do justice to the parties

and/ or to prevent the abuse of process of court.

The Code of Criminal Procedure, thus, provides for a corrective
mechani sm at each stage, viz., (i) investigation; (ii) trial; (iii) appeal and (iv)
revision.

The Code of Crim nal Procedure, 1973 in contrast to the old Code
provi des for cognizance of an offence and conmittal of a case as
contradi stingui shed from cogni zance of an of fender or comrttal of an
accused to the court ‘of Sessions.

It is also significant to note that whereas inherent power of a court or a
tribunal is generally reocgnised, such power has been recogni zed under the
Code of Criminal Procedure only in the H gh Court and not in any other
court. The H gh Court apart fromexercising its revisional or inherent power
i ndi sputably may al so exercise its supervisory jurisdiction in terns of Article
227 of the Constitution of Indiaand in some matters in terns of Section 483
thereof. The Hi gh Court, therefore, has a prom nent place in the Code of
Crimnal Procedure vis-‘-vis the court of Sessions which is al so possessed of
a revisional power.

The Law Conmi ssion of India inits 41st Report on the Code of
Crimnal Procedure, 1898 stated as under:

"24.80. It happens sonetines, though not very
often, that a Magistrate hearing a case agai nst
certain accused finds fromthe evidence that sone
person, other than the accused before him is also
concerned in that very offence or in a connected
offence. It is only proper that the Magistrate
shoul d have the power to call and join himin the
proceedi ngs. Section 351 provides for such a
situation, but only if that persons happens to be
attending the Court. He can then be detained and
proceeded against. There is no express provision
in Section 351 for summoni ng such a person if he
is not present in Court. Such a provision would
nake section 351 fairly conprehensive, and we
think it proper to expressly provide for that
situation."”

24.83. Section 351 should, therefore, be anended
to read as foll ows: -

"351. (1) Were, in the course of an inquiry into or
trial of an offence, it appears fromthe evidence
that any person not being the accused has
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conmitted any offence for which such person

could be tried together with the accused, the Court
may proceed agai nst such person for the offence

whi ch he appears to have comitted.

(2) VWere such person is attending the Court,
al t hough not under arrest or upon a sunmobns, he
may be detai ned by such Court for the purpose of
the inquiry into or trial of the of fence which he
appears to have conmitted.

(3) VWhere such person is not attending the
Court, he may be arrested or summoned, as the
circunst ances of the case may require, for the
pur pose af oresai d.

(4) VWere the Court proceeds agai nst any
per son .under sub-section (1), then -

(a) the proceedi ngs in respect of such
person shall be conmenced afresh,

and the w tnesses re-heard;

(b) subj ect to the provisions of clause
(a), the case may proceed as if

such person had been an accused

person when the Court’ took

cogni zance of the of fence upon

which the inquiry or ‘trial was

conmenced. "

Section 386 of the Code of Crimnal Procedure provides for the power
of the appellate court. |Indisputably, stricto sensu in terns thereof the
appel | ate court cannot direct a person to stand trial. Its jurisdiction is
speci fied thereunder

Wil e exercising its appellate power, the jurisdiction of the High
Court although is limted but, in our opinion, there exists a distinction but a
significant one being that the H gh Court can exercise its revisiona
jurisdiction and/ or inherent jurisdiction not only when an application
therefor is filed but also suo notu. It is not in disputethat suo notu power
can be exercised by the High Court while exercising its revisiona
jurisdiction. There may not, therefore, be an enbargo for the Hi gh Court to
exercise its extraordinary inherent jurisdiction while exercising other
jurisdictions in the nmatter. Keeping in viewthe intention of the Parlianent,
whil e making the new | aw t he enphasis of the Parlianment being '“a case
before the court’ in contradistinction from’'a person who is arrayed as an
accused before it’ when the High Court is seized with the entire case
al t hough woul d exercise a limted jurisdiction in terms of Section 386 of the
Code of Crimnal Procedure, the sane, in our considered view, cannot be
held to Iimt its other powers and in particular that of Section 482 of the
Code of Crimnal Procedure in relation to the matter which is not before it.

In certain situations, the court exercises a wider jurisdiction, e.g., it
may pass adverse renmarks against an investigator or a prosecutor or a
judicial officer, although they are not before it. Expunction of such renarks
may al so be directed by the High Court at a |ater stage even suo notu or at
the instance of the person aggrieved.

The High Court while, thus, exercising its revisional or appellate
power, may exercise its inherent powers. Inherent power of the High Court
can be exercised, it is trite, both in relation to substantive as al so procedura
matters.

In respect of the incidental or supplemental power, evidently, the High
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Court can exercise its inherent jurisdiction irrespective of the nature of the

proceedings. It is not trammel ed by procedural restrictions in that

(i) power can be exercised suo notu in the interest of justice. |If such
a power is not conceded, it may even lead to injustice to an

accused.

(ii) Such a power can be exercised concurrently with the appellate or

revi sional jurisdiction and no formal application is required to be

filed therefor.

(iii) It is, however, beyond any doubt that the power under Section 482
of the Code of Crimnal Procedure is not unlimted. It can inter

alia be exercised where the Code is silent where the power of the

court is not treated as exhaustive, or there is a specific provision in
the Code; or the statute does not fall within the purview of the

Code because it involves application of a special law. It acts ex

debito justitiae. It can, thus, do real and substantial justice for

whi ch alone it exists.

This Court in Dinesh Dutt Joshi v. State of Rajasthan and Anot her
[ (2001) 8 SCC 570] while dealing with the inherent powers of the Hi gh
Court held:

"\ 005The principle enbodied in the section is based
upon the maxim quando | ex aliquid alicui

concedit, concedere videtur et id sine quo res ipsae
esse non potest i.e. when the |aw gives anything to
anyone, it gives also all those things wi thout which
the thing itself would be unavail abl'e:” The section
does not confer any new power, but only decl ares
that the Hi gh Court possesses inherent powers for
the purposes specified in the section. As |acunae
are sonetinmes found in procedural |aw, the section
has been enbodi ed to cover such | acunae wherever
they are discovered. The use of extraordinary

powers conferred upon the H gh Court under this
section are however required to be reserved, as far
as possible, for extraordinary cases."

The deci sions of this Court enphasi sed the fact that there exists a
di stincti on between two cl asses of cases, viz., (i) where application of
Section 482 is specifically excluded and (ii) where there is no specific
provision but limtation of the power which is sought to be exercised has
specifically been stated.

In RP. Kapur v. State of Punjab [AIR 1960 SC 866], thi's Court
summari zed some of the categories of cases where inherent power should be
exerci sed to quash a crimnal proceedi ng agai nst the accused stating:

" (i) where it nanifestly appears that there is a

| egal bar against the institution or continuance e:.g.
want of sanction;

(ii) where the allegations in the first information
report or conplaint taken at its face val ue and
accepted in their entirety do not constitute the

of fence all eged,;

(iii) where the allegations constitute an of fence,
but there is no | egal evidence adduced or the

evi dence adduced clearly or manifestly fails to
prove the charge."”

The sai d decision has been noticed subsequently by this Court in
State of Karnataka v. M Devendrappa and Another [(2002) 3 SCC 89].
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This Court furthernore laid down that the inherent power of the High
Court can be invoked in respect of the matters covered by the provisions of
the Code unless there is specific provision to redress the grievance of the
aggrieved party. [See Madhu Limaye v. State of Mharashtra, (1977) 4 SCC
551 and Raj Kapoor v. State, (1980) 1 SCC 43]

It is also not in dispute that the said power overrides other provisions
of the Code but evidently cannot be exercised in violation / contravention of
a statutory power created under any other enactnent.

In State Through Special Cell, New Del hi v. Navjot Sandhu Ali as
Af shan Guru and Qthers [(2003) 6 SCC 641], it was stated:

"Section 482 of the Crimnal Procedure Code

starts with the words "Nothing in this Code". Thus
the inherent jurisdiction of the H gh Court under
Section 482 of the Crimnal Procedure Code can

be exercised even when there is a bar under
Section 397 or sone other provisions of the

Crim nal 'Procedure Code. However as is set out in
Sat ya Narayan Sharnma case this power cannot be
exercised if there is a statutory bar in sone other
enactnment. If the order assailed is purely of an

i nterlocutory character, which could be corrected
in exercise of revisional powers or appellate
powers the Hi gh Court must refuse to exercise its
i nherent power. The inherent power isto be used
only in cases where there is an abuse of the process
of the court or where interference is absolutely
necessary for securing the ends of justice. The

i nherent power nust be exercised very sparingly as
cases which require interference would be few and
far between. The nost comon case where

i nherent jurisdiction is generally exercised is
where crimnal proceedings are required to be

guashed because they are initiated illegally,
vexatiously or without jurisdiction. Mst of the
cases set out hereinabove fall in this category. It

nmust be renenbered that the inherent power is not

to be resorted to if there is a specific provision in
the Code or any other enactment for redress of the
grievance of the aggrieved party. This power

shoul d not be exercised agai nst an express bar of

| aw engrafted in any other provision of the

Crimnal Procedure Code. This power cannot be

exerci sed as agai nst an express bar in sone other
enact nment . "

In State of WB. and Others v. Sujit Kumar “Rana [(2004) 4 SCC 129],
to which our attention has been drawn by M. Rao, this Court was dealing
with a matter arising out of an order of confiscation passed under the
provi sions of the Forest Act, 1927.

In that case, the law was stated in the followi ng terns:

"The said authority before passing a final order in
terns of Section 59-A(3) of the Act is required to
i ssue notice and give opportunity of hearing to the
parties concerned. Unless such a notice is issued,
the confiscation proceedi ng cannot be said to have
started. Once, however, a confiscation proceeding
isinitiated; in terms of Section 59-G of the Act,
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the jurisdiction of the crimnal court in this behalf
st ands excluded. The crimnal court although

i ndi sputably has the jurisdiction to deal with the
property which is the subject-matter of offence in
terns of the provisions of the Code of Crimna
Procedure but once a confiscation proceeding is
initiated, the said power cannot be exercised by the
Magi strate. ™"

To what extent, if any, Section 386 limts the exercise of jurisdiction
of the Hi gh Court under Section 482 nay now be consi dered.

In The State of “Andhra Pradesh v. Thadi Narayan [(1962) 2 SCR
904], this Court opined that while exercising the appellate power, the H gh
Court should not assume itself that the whole case is before it. Evidently, it
was dealing with a case before comng into force of the 1973 Act.

The power to direct enquiry may not, thus, be held to be confined only
to the original but also of appellate jurisdiction. Such a power can be
exerci sed al so as agai nst the persons who were not the accused at the stage
of trial

In Ranjit Singh v. State of Punjab [(1998) 7 SCC 149], this Court
hel d:
"Though such situations may arise only in
extremely rare cases, the Sessions Court is not
al toget her powerless to deal with such situations to
prevent a m scarriage of justice. It is thenopen.to
the Sessions Court to send a report to the High
Court detailing the situation so that the Hi gh Court
can in its inherent powers or revisional powers
direct the committing Magistrate to rectify the
comm ttal order by issuing process to such |eft-out
accused. But we hasten to add that the said
procedure need be resorted to only for rectifying or
correcting such grave m stakes."

[ See al so Municipal Corporation of Delhi_ v. Ram Ki shan Rohtagi and
Qthers, (1983) 1 SCC 1]

Such a power evidently can be exercised even after the trial is over.

In Kishori Singh v. State of Bihar [(2004) 13 SCC 11], referring to
Raj Kishore Prasad v. State of Bihar, [(1996) 4 SCC 495] and Ranjit Singh
(supra), this Court held:
"After going through the provisions of the Code of
Crimnal Procedure and the aforesaid two
j udgrments and on exam ning the order dated 10-6-
1997 passed by the Magistrate, we have no
hesitation to cone to the conclusion that the
Magi strate coul d not have issued process agai nst
those persons who may have been naned in the
FI R as accused persons, but not charge-sheeted in
the charge-sheet that was filed by the police under
Section 173 CrPC

So far as those persons agai nst whom char ge- sheet
has not been filed, they can be arrayed as "accused
persons’ in exercise of powers under Section 319

Cr PC when sone evidence or materials are

brought on record in course of trial or they could
al so be arrayed as "accused persons" only when a
reference is nade either by the Magistrate while
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passi ng an order of commtnent or by the | earned
Sessions Judge to the High Court and the Hi gh
Court, on examining the materials, comes to the
conclusion that sufficient material s exist against
them even though the police mght not have filed
charge-sheet, as has been explained in the latter
t hree-Judge Bench decision. Neither of the
contingencies has arisen in the case in hand."

The correctness or otherw se of the decision of this Court in Ranjit
Si ngh (supra) was doubted and the matter was referred to a | arger Bench in
Dharam Pal and OQthers v. State of Haryana and Another [(2004) 13 SCC 9],
wherei n one of us (Naol ekar, J.) was a nenber, stating:
"\ 005According to the decision in Kishun Singh
Case the Sessions Court - has such a power under
Section 193 of the Code. As per Ranjit Singh case,
fromthe stage of commttal till the Sessions Court
reaches the stage indicated in Section 230 of the
Code, that court can deal with only the accused
referred toin Section 209 of the Code and there is
no internediary stage till then for the Sessions
Court to add any other personto the array of the
accused. The effect of this conclusion is that the
accused nanmed in colum 2 and not put up for tria
cannot be tried while exercising power under
Section 193 read with Section 228 of the Code.
Thi s nmeans that even when the Sessions Court
applies its mnd at the time of fram ng of charge
and comes to the conclusion fromthe materia
avail abl e on record that, in fact, offence is nmade
out agai nst even those who are shown in colum 2,
it has no power to proceed against themand has to
wait till the stage under Section 319 of the Code
reaches, namely, commencenent of the
prosecution evidence. The effect is that in |ess
serious offences triable by a Magistrate, he would
have the power to proceed agai nst (those who are
mentioned in colum 2, if on the basis of materia
on record he disagrees with the police concl usion
but, as far as serious offences triable by the Court

of Session are concerned, that court will have to
wait till the stage of Section 319 of the Code is
reached. It, however, appears that in a case triable

by the Court of Session, in law, a Magistrate
woul d have no power to sumon for trial an
accused mentioned in colum 2 to be tried with
ot her accused and, to that extent, the inpugned
order of the Hi gh Court may have to be set aside
but inmedi ately the question involved herein
woul d arise when the natter woul d be placed

bef ore the Sessions Court."

The Hi gh Court, however, was not correct in issuing a direction to the
State to take advice of the State Public Prosecutor as to under what section
the Appellant has to be charged and tried or directing the CB, CID to take up
the matter and re-investigate and prosecute the Appellant herein. Such a
power does not come within the purview of Section 482 of the Code of
Criminal Procedure. Investigation of an offence is a statutory power of the
police. The State in its discretion may get the investigation done by any
agency unl ess there exists an extraordinary situation.

Yet again, it is for the public prosecutor to discharge his duties in
terns of the provisions of the Code of Crimnal Procedure. The Hi gh Court,
thus, has no role to play in such matters. Odinarily, it is for the public
prosecutor hinself to see to whom and how to render his advice or as to
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whet her the State would |ike to proceed agai nst an accused or not.

The Hi gh Court while passing the inmpugned judgnment did not bear
the said principles in mind. It went beyond its jurisdiction in directing the
prosecution of the Appellant before us. In a case of this nature, where a
superior court exercises its inherent jurisdiction, it indisputably should
remnd itself about the inherent danger in taking away right of an accused.
The Hi gh Court shoul d have been circunspect in exercising the said
jurisdiction. Wen a power under sub-section (8) of Section 173 of the
Code of Crimnal Procedure is exercised, the court ordinarily should not
interfere with the statutory power of the investigating agency. It cannot
issue directions to investigate the case froma particular angle or by a
particul ar agency. In the instant case, not only the Hi gh Court had asked
reinvestigation into the matter, but also directed exam nation of the
wi t nesses who had not been cited as prosecution witnesses. It furthernore
directed prosecution of the Appellant which was unwarranted in | aw

Strong reliance has been placed on Zahira Habibulla H Sheikh v.
State of @ujarat [(2004) 4 SCC 158] by Dr. Dhawan for the proposition that
the Hi gh Court can exercise its inherent jurisdiction in certain situation. M.
Rao, on the other hand, has relied upon a decision of this Court in Satyajit
Banerjee and Qthers v. State of WB. and Qthers [(2005) 1 SCC 115]
wher ei n Dhar madhi kari ;” J. speaking for the Bench opined that the case of
Best Bakery was of exceptional nature.

We nay not go into the said respective contentions as we are of the
opi nion that, having regard to the order proposed to be passed by us, it is not
necessary so to do.

In a case of this nature, therefore, in our opinion, it would have been
in the fitness of things, the Appellant should have been heard by the Hi gh
Court.

We may, however, hasten to-add that our direction is not intended to
lay down the |aw that while the Magistrate directs a further investigation or a
Sessi ons Judge while exercises its jurisdiction under Section 319 of the Code
of Crimnal Procedure, an accused(is entitled to be heard; he is not as he has
no right therefor and, thus, the question of hearing himat that stage would
not ari se.

But herein, the H gh Court was dealing with an extraordinary situation
because :

(i) rightly or wongly the Magistrate had accepted the final form and
did not direct any further enquiry;
(ii) al though the investigating officer or the court did not intimte the

first informant about filing of the final formin respect of the

Appel lant, it cannot be said that the first informant was not aware

t her eof .

(iii) The first informant neither filed any protest petition nor filed any
conpl aint petition.

(iv) Even during the trial, no application was filed before the |earned
Sessi ons Judge for summoning the Appellant on behalf of the State

or the conpl ai nant.

(v) The | earned Sessi ons Judge di d not exercise his power suo notu.

(vi) The Hi gh Court was hearing an appeal preferred by a convicted

person and exercised its extraordinary jurisdiction after 10 years.

(vii) Even it could direct further investigation, it was required to apply
its mind as regard existence of a very strong prina facie case

therefor and particularly in view of the fact that a period of 10

years had | apsed in the neanwhile.

(viii) Had an opportunity of hearing been given, the State al so could

have shown that for valid reasons the investigating officer did not

think it fit to proceed against the Appellant and that there was

otherwi se justifiable reasons to file the final form
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We have noticed hereinbefore that the jurisdiction of the |earned
Magi strate in the matter of issuance of process or taking of cognizance
depends upon existence of conditions precedent therefor. The Magi strate has
jurisdiction in the event a final formis filed (i) to accept the final form (ii)
in the event a protest petition is filed to treat the same as a conplaint petition
and if a prinma facie case is made out, to issue processes; (iii) to take
cogni zance of the offences against a person, although a final form has been
filed by the police, in the event he cones to the opinion that sufficient
materials exist in the case diary itself therefor; and (iv) to direct re-
investigation into the matter. [ See Abhi nandan Jha and Qthers v. Dinesh
Mshra , AIR 1968 SC 117, see also Mnu Kumari and Anr. v. The State of
Bi har and O's., 2006 (4) SCALE 329]

Simlarly, the power of the Sessions Judge to sumobn a person to
stand trial with the other accused in exercise of its jurisdiction under Section
319 of the Code of Criminal Procedure is also limted inasmuch as fromthe
evi dences of the witnesses, it nust clearly be found that the proceedee had a
role to play in the comm ssion of an of fence.

So far as inherent power of the High Court is concerned, indisputably
the sane is required to be exercised sparingly. The Hi gh Court may or nay
not in a given situation, particularly having regard to | apse of tine, exercise
its discretionary jurisdiction. For the said purpose, it was not only required
to apply its mind to the materials on records but was also required to
consi der as to whether any purpose woul d be served thereby.

Having regard to the peculiar facts and circunstances of this case, we
are of the opinion that before issuing the inpugned directions, the Hi gh
Court shoul d have given an opportunity of hearing to the Appellants herein.

For the reasons aforenmentioned, the inpugned judgnment is set aside
and the matter is renitted to the H gh Court for consideration of the matter
afresh. The Hi gh Court shall issue notice to the Appellants herein as also the
State and pass appropriate orders as it my deemfit and proper and in
accordance with law. The appeals are allowed wi th the aforementioned
observations and directions.




