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ACT:

Indian Inconme Tax Act, 1922, s. 66(1)-Mxed questions of
fact and | aw What are-Jurisdiction of 'High Court in dealing
with such questions is the same as in ‘dealing wth
guestions of | aw Appropriate farm for such questions.

HEADNOTE

For the assessment years 1940-41 to 1943-44 the assessee
conpany clainmed to be an investor in shares and properties
and not a dealer. The contention was rejected by the Income-
tax O ficer, the Appellate Assistant Conmm ssioner ‘and the
Tribunal. The conpany then applied to the Tribunal under s.
66(1) of the Inconme tax Act, 1922 for a reference of the
following questions of Ilaw for the opinionof the High
Court: (i) whether on the facts and in the circunstances of
the case the assessee conpany can rightly be treated as a
dealer in investnments and properties ? (ii) whether the
profits and losses arising from the sale of shares,
securities and i movabl e properties of the assessee conpany
can be taxed as business profits. The Tribunal refused to
make the reference and the H gh Court dismissed t he
application under s. 66(2). On appeal by special leave this
Court held that the question as to what wer e the
characteristics of the business of dealing in shares or that
of an investor was a m xed question of law and fact. It
remanded the case to the Hgh Court for directing the
Tribunal to state a case under s. 66(2) on the follow ng
guesti ons: (i) whether there are any materials on the
record to support the finding of the Incone tax Oficer that
the assessee company was a deal er in shares., securities and
i movabl e property during the assessnment year in question
(ii) whether the profits and | osses arising fromthe sal e of
shares, securities and i movabl e properties of the assessee
conpany can be treated as business property ? On  these
guestions being referred to the High Court by the Tribunal
the High Court decided them agai nst the assessee conpany.
The conpany again appealed to this Court. |t was contended
on behal f of the appellant that the questions as framed by
this. Court did not reflect the real controversy ’'and
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therefore the questions as originally framed in the
conpany’s application under s. 66(1) should be referred to
the Hi gh Court in a fresh statenent of case to be nmade by
the Tri bunal

HELD: (i) The questions framed by this Court and the
form in which they were franed seened to assune that the
guestions involved were questions of fact for it is only in
regard to a question of fact that the question can properly
be franed "as to whether there was nmaterial to support the
said finding". This Court had itself held that t he
guestions involved in the present case were mxed questions
of law and fact. Therefore the questions framed by this
Court were not appropriate and did not reflect the rea
controversy bet ween the parties. It was therefore
appropriate that the ~questions should be nodified as
suggested by the appellant inits petition under s. 66(1) to
the High Court. [53 G -54 B]

(ii) The proper construction of statutory I|anguage is
always' a matter of law and therefore the <claim of the
assessee that the profits and | osses arising fromthe sale
of shares securities etc. cannot be treated as profits

47

of a business involves the application of lawto the facts
found in the setting of the particul ar case. In dealing
with findings on/'such questions of |law and fact the High
Court rmust no. doubt accept the findings of the. Tribunal on
the primary questions of fact; but it is open to the High
Court to examine whether the Tribunal had 'applied the
rel evant |legal principles correctly or not in reaching its
final conclusion; and in that sense, the scope of enquiry
and the extent of the jurisdiction of the H gh Court in
dealing with such points is the same asin dealing with pure
questions of law [53 B-D

G Venkataswani Naidu & Co. v.C.1.T., 351.T.R 594, vrelied
on.

JUDGVENT:
ClVIL APPELLATE JURI SDICTI ON: Civil ‘Appeal s Nos. 651 to. 655
of 1967.

Appeal s fromthe judgnent and order dated March 2, 1966
of the Bonbay Hi gh Court in Income-tax Reference No,. 73 of
1962.

S. T. Desai, D. Dwarkadas and S.S. Javali, for t he
appel I ant . .

C. K. Daphtary, Attorney-Ceneral, R Gopal akrishnan, R N
Sachthey and B.D. Sharma for the respondent ~in all. the
appeal s.

The Judgrment of the Court was delivered by

Ramaswam , J. These appeals are brought by certificate
from the judgnment of the Bonmbay Hi gh Court dated March 2,
1966 in Income Tax Reference No. 73 of 1962.

The appellant conpany, hereinafter called the assessee
conpany, was incorporated on July 29, 1924, as an investnent
conpany, the objects of which are set out inel. Ill of the
menor andum of associ ation and nore particularly in sub-cls..
1, 2, 15 and 16 of that clause. The assessment years in
guestion are 1943-44 to 1948-49, excepting the year 1947-48.
According to its petition nade in the Hgh Court, the
assessee conpany dealt with its assets as follows:

"The petitioner conpany purchased during
the period 1st July, 1925 to 30th June, 1928,
shares of the value of Rs. 1,86,47,789 mgjor
portion of which was conmprised of shares in
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the Sassoon Goup of MIls. During the year
ended 30th June, 1929, the petitioner conpany
promoted two conpani es known as Loyal Mlls
Ltd., and Ham lton Studios Ltd. and took over
all their shares of the value of Rs. 101/2
| acs. In the year 1930, the petitioner
conpany purchased shares of Rs. 1,33,930.
During the period of 9 years from Ist July,
1930, to 30th July, 1939, no purchases. were
made with the exception of a few shares of
Loyal MIls Ltd. taken over fromthe staff of
E.D. Sassoon & Co. Ltd., who retired from
service. |In the year ended 30th June, 1940,
reconstruction schenme of the Appollo MlIls
Lt d.
48
took place under which debentures held by the petitioner
conpany  in the Appollo. MIls Ltd., were redeenmed and the
proceeds were .reinvested in the new issue of shares namde by
the AppolloMIls Ltd. Qut of the purchases of the val ue of
Rs. 2,794 made by the petitioner conpany during the vyear
ended 30th June, 1941, Rs. 2,000 was the value of shares of
the Loyal MIIs. Ltd., taken over fromthe retiring staff.
In the year ended 30th June, 1943, the " petitioner conpany
took over from the David MIls Co. Ltd., shares of the
Associ ated Building Co., of the value of Rs. 56, 700. After
this there were no purchases at all to-this date excepting
purchases. of the value of Rs. 34,954 during the year ended
30th June, 1946."
The sal es are contained in paragraph 3(b) which states:
"In-relation to the purchases made by
the petitioner conpany as stated above no
appreci able sales of shares were nmade ' during
the period 29th July, 1924-to 30th June, 1942,
the sales made in the year ended 30th June,
1929, of the value of Rs. 1,29,333 included
shares of the value of Rs. 45,000 in the Loya
MIlls Ltd., sold to the nmenbers of the /staff
and shares of the value of Rs. 83, 833
representing sterling investnments handed over
to the creditors of the petitioner conpany .in
part repaynent of the |oan taken fromthem in
the year ended 30th June, 1931, shares of the
val ue of Rs. 7,48,356 were handed over to -the
creditors in paynent of the loan granted’ by
them Fromthe year ended 30th  June, 1943,
E.D. Sassoon & Co. Ltd., started relinquishing
the managing agencies of the wvarious mlls
under their agency and the shares held by the
petitioner conmpany in the Sassoon Goup of
MIls were handed over to the respective
purchasers. of the mills agencies."
Prior to 1940 the assessee conpany nade a claimevery  year
being treated as a dealer in investnents and properties
but this contention was repelled by the Incone Tax
authorities and wupto the assessnent year 1939-40 t he
assessee conpany was assessed on the basis of being an
i nvestor but it appears that for the assessment years 1940-
41, 1941-42 and 1942-43 the Incone Tax departnent accepted
the plea of the assessee conpany and treated it as a dealer
in shares, securities and i movabl e properties and
assessed it on that basis. For these years and for the
assessment year 1943-44 the assessee conpany made its return
in that basis. But after the return had been filed for the
year 1943-44, the assessee company withdrew its return and
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filed a revised return on March 7, 1944, contending that it
was not a
49
dealer but nerely an investor. Along with the return it
filed a letter dated March 6, 1944 in which it stated:
"The return of Total Income which was
submitted with the Conpany’'s letter of 25th
May 1943 was prepared in conformity with the
ruling of the Inconme-tax Oficer in the 1940-
41 assessnent that the conmpany was to be
assessed as a dealer in Investnents. Si nce
that return was submtted the Central Board of
Revenue has decided that the Conpany is an
I nvest nent Hol di ng Conpany, and accordi ngly an
amended Return of Total |ncome under Section
22( 1) of the Indian Incone-tax Act is
submitted herewi th on which the assessnent for
1943-44 - may be based, as on this particular
guestion the conpany obvi ously cannot have one
status for Excess Profits Tax and another for
I'ncone-taxX. "
It was contended by the assessee conpany that it never
carried on any business in'the purchase or sale of shares,
securities or properties- In support of this contention the
assessee conpany relied on the order of the Central Boar d
of Revenue dated August 18, 1943 passed under s. 26(1) of
the Excess Profits Tax Act. The I'ncone. Tax Oficer
rejected the plea and held that the investnents were held by
the assessee conpany as the stock-intrade of ' its business
which it carried on during the previous year and also in the
preceding years. The assessee conpany took the —matter in
appeal to the Appellate Assistant Conmi ssi oner who
di smissed the appeal and upheld the order of the | ncome
Tax O ficer. The assessee thereafter appealed to the
Income Tax Appellate Tribunal and the same contentions were
urged on behalf of the assessee conpany. The Appellate
Tribunal rejected the assessee's claimthat it was/ show ng
itself as a dealer in shares,  securities and inmnovable
properties under a mi sapprehension and w thout appreciation
of the correct facts. The Appellate Tribunal held that in
the case of the assessee conpany not only the Menorandum of

Associ ation gave the power to the conpany to deal in
investnments but the case of the conpany all along in the
past was that it was a dealer in i nvest nent's and

properties. Consequently, the Tribunal ~held  that t he
assessee conpany was a dealer in shares, securities and
properties and dismissed the appeals. Thus the grounds on
which the case was decided against the assessee conpany
were (1) that the assessee clained to. be a dealer ~or an
i nvestor according as it incurred | osses or nade profits and
(2) that because of the objects contained in the nenmorandum
of associ ation and because of its assertion made in the past
as being a dealer the assessee conpany could not be held to
be an investor. The assessee conpany then applied to the
Appel late Tribunal under s. 66(1) of the Incone Tax Act,
1922,

50

hereinafter called the ’'Act’ for a reference of t he
following questions of Ilaw for the opinion of the Hgh
Court:

"(i) \Whether on the facts and in t he
circunst ances of the case the assessee conpany
can rightly be treated as a dealer in
i nvest ments and properties; and

(ii) VWhether the profits and | osses
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ari sing fromthe sale of shares, securities
and imovable properties of the assessee
conpany can be taxed as business profits.”
The application was rejected by the Appellate Tribunal on
the ground that no question of |aw arose out of its
order. The assessee conpany then made an application under
s. 66(2) of the Act to the Bonmbay Hi gh Court which di sm ssed
the application by its order dated June 15, 1952, The
assessee conpany thereupon obtai ned special |eave to appea
to this Court. The appeal was allowed by this Court by its
judgrment dated May 22, 1957 and the order of the Bonmbay Hi gh
Court dated June 15, 1952 was set aside. It was pointed out
by this Court that the Appellate Tribunal in arriving at its
finding that the assessee was a deal er and not an investor,
had relied on two basic facts, viz., the objects set out in
the Menorandum of Association  and the previous assertion
made by the assessee conpany that it was a dealer in
i nvestments and properties and not nerely an investor. It
was observed that nerely because the conpany had within its
obj ects the dealings. in investnments, shares and properties
the circunmstance did not give it the characteristics of a
dealer in shares. The circunstance, though relevant, was
not concl usi ve. It~ was pointed out in the judgment of
this Court that the -question as to. what were the
characteristics of 'the business of dealing.in shares or that
of an investor was a m xed question of fact and | aw and what
was the legal effect of the facts found by the Appel | ate
Tribunal . and whether as a result thereof the assessee could
be terned a dealer or an investor was itself a question of
I aw. Accordingly the Court formulated the fol l owi ng
two .questions of law-as arising out of the order of the
Tri bunal
“"( 1) Wiether there are any materials
on the record to support the finding 'of the
Income Tax O ficer that the assessee conpany
was a dealer in shares, securities and
i movabl e property during the assessment
year in question?

(2) Whet her the profits and | osses
arising fromthe sale of shares, securities
and immovable properties of the assessee
conpany can be taxed as business profits. ?"

The case was therefore remanded to the H gh Court for
directing the Appellate Tribunal to state a case on the

aforesaid questions of |aw under s. 66(2) of the Act: In
accordance with the direc-
51

tion of this Court the Appellate Tribunal made a statenent
of the <case on June 12/13, 1962. The reference bei ng
I ncome-tax Reference No. 73 of 1962 was heard by the High
Court which by its judgnent dated March 2, 1966 answered
both the questions. against the assessee conpany ‘and in
favour of the Conmi ssioner of |ncone Tax.

On behal f of the assessee conpany M. S.T. Desai argued
that the question whether the assessee conpany was a
dealer dealing in investnents and properties or whether it
was a nere investor will have to be judged on a proper
scrutiny of the transactions thenselves considered in the
light of the Crcunmstances in which the transactions ’'both
of purchase and sale had .been brought about. If it is
found on an exami nation of the transactions thenselves that
the essential characteristics of the business of t he
assessee were of dealing in shares and i nvest nment s, t he
assessee will undoubtedly be taken as a dealer. |If, on the
ot her hand, the characteristics revealed by the transactions
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are those’ peculiar to mere investnents in shares,
securities and properties, the finding of the Court nust be
that the assessee is an investor and the profits nmade by it
are only excess obtained on realisations of the investnments
and not liable to be taxed. According to M. S.T. Desai
neither the Menorandum of Association nor the previous
assertions nmade by the assessee conpany either wunder a
m sconception or even deliberately will not have the effect
of changing the | egal nature of the transactions as reveal ed
by the transactions thenmselves and the circunstances in
whi ch the transacti ons have taken place. In support of this
argunent reference was nade on behalf of the appellant to
the statenents of the transactions, Annexures 'E and 'F
of the statenent of the case and detailed explanations,
statenents M1 and M 2. The substance of the argument of
the appellant was that (1) nost of the shares, securities
and properties acquired by the assessee conmpany were the
properties of E.D. Sassoon & Co. ‘and the famly of Sassoons;
(2) a large block of shares held by the conpany consisted of
the shares of the Sassoon G oup of MIIs and the' block was
held all along since its acquisition before the year 1930
until E.D. Sassoon and Co. and the Sassoons continued to be
interested in the said Goup of MIls and they were realised
by sale only when E D. Sassoon & Co. and the Sassoons
decided to relinquishtheir interest in the said Goup of
MIlls, and (3) neither the node of acquisition of these
shares. and properties nor the node-and nanner of their
di sposal have any of the distinctive characteristics of
busi ness deal i ngs.

On the questions actually forrmulated by this Court upon
which the Appellate Tribunal has nade a statenent. of the
case it is not possible for us to entertain the argunent

advanced by M. S. T. Desai. It was contended on the
contrary by the Attorney-CGenera

52

that upon the questions actually referred, the answers mnust
be against the asses.see conpany. It was said that there

wer e at least two naterials on record to support the
finding of the Appellate Tribunal that the assessee-conpany
was a dealer in shares, securities and imovable properties
during the assessment year in question. The first is that
in its own nmenorandum dated October 2, 1942, the assessee
conpany contended’ that it was a dealer in shares and
i nvestnments and set out various reasons in support- of -its
contention. The second circunstance is that el 3 of the
Menorandum of Associ ati on gave the power to the -assessee
conpany to deal with investments. The contention of the
Attorney Ceneral was that there was material on the record
to support the finding of the Appellate Tribunal that the
assessee-conmpany was a dealer in shares, securities and
i movabl e properties and the questions, as already  framed,
were rightly answered by the High Court in the affirmative
and against the assessee conpany. In answer to this
contention M. S.T. Desai submtted that the real
controversy in this case is not reflected in the two
qguestions framed by this Court in its judgnment dated May 22,
1957. It was argued that the two questions up.on which the
assessee conpany applied for a reference under s. 66(1) of
the Act were properly framed and were questions arising out
of the order of the Appellate Tribunal. M. S T. Desa
urged that we should nodify the questions in a nmanner
suggested by the assessee conpany in the application under
s. 66(1) of the Act and ask the Appellate Tribunal to nake a
fresh statement of the case. |In our opinion, the argunent
put forward on behalf of the appellant is well rounded and
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as we shall presently point out, it is necessary in the
interest of justice that we should nodify the questions
framed by this Court on the |ast occasion and call upon the
Appel late Tribunal to make a fresh statement of the case.

There is no doubt that the jurisdiction conferred on the
Hi gh Court by s. 66(1) of the Act is limted to entertain
references involving questions of law. If, fo.r instance,
the point raised on reference relates to the construction of
a document of title or interpretation of rel evant
provisions of a statute, it is a pure question of |aw. In
dealing with it, the H gh Court may have due regard for the
view taken by the Tribunal, but its decision wuld not be
lettered by that view. 'I'n some cases, the point sought to
be raised in a reference may turn out to be a pure question
of fact and if that be so, the finding of fact recorded by
the Appellate ' Tribunal nust be regarded as conclusive in a
proceedi ng under 's. 66(1). But it would be open to
chall enge the conclusion of fact drawn by the Appellate
Tribunal on the ground that it is not supported by any | ega
evi dence ‘or material or that the conclusion of fact drawn by

the Appellate Tribunal 'is perverse-and is not ration,ally
possible. It is within these narrow linits that the

53

conclusions of fact by the Appellate Tribunal can be
chal | enged under s. 66(1). Such conclusions can never
be challenged on the ground that they are based on

m sappreciation of evidence. Thereis, however, a third
cl ass of cases in which the assessee or the department may
seek to chall enge the correctness of the conclusion reached
by the Tribunal on the ground that it is a conclusion on a
guestion of mxed law and fact. Such a conclusion is no
doubt based wupon the primary evidentiary facts, but its
ultimate formis determined by the application of ‘relevant
| egal principles. To put it differently, the proper
construction of statutory |anguage is always a matter of |aw
and therefore the claim of the assessee that the  profits
and | osses arising fromthe sale of shares, securities etc.

cannot be taxed as profits of ‘a  business i nvol ves the
application of lawto the facts found in the setting of the
particul ar case. In dealing wth findings on such

guestions of mixed |aw and fact the H gh Court nust no doubt
accept the findings of the Tribunal on the primary questions
of fact; but it is open to the H gh Court to exam ne whet her

t he Tri bunal had applied the relevant Iegal principles
correctly or not in reaching, its final conclusion; and in
that sense, the scope of enquiry and the extent ~of the
jurisdiction of the H gh Court in dealing wth such

points is the same as in dealing with pure points of |aw
(See the decision of this Court in G Venkataswan Naidu &
Co. v.C.1.T.(1)). On the last occasion it was pointed out
by this Court that the question as to what -are the
characteristics of the business in shares or that @ of an
investor is a mxed question of fact and law. To put it
differently, the question as to what is the | egal effect
of the facts found by the Tribunal and whether as a resul t
the assessee can be treated as a dealer or an investor is
itself a question of law. The final conclusion of the
Tri bunal can, therefore, be challenged on the ground that

the rel evant | egal princi pl es have been m s-applied by the
Tribunal in reaching its decision on the point; and such a
challenge is open under s. 66( 1) because it is a

challenge on a ground of law. It is because the guestion
involved in this case was not a question of pure fact but
was a nixed question of fact and law that this Court all owed
the appeal on the last occasion and set aside the judgnent
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of the Bonmbay Hi gh Court dated June 15, 1952 and directed
the Appellate Tribunal to state a case, but ow ng possibly
to sone mstake or i nadvertence the actual questions
franed by this Court (quoted at page 676 of 32 I1.T.R)
and the formin which the questions were franed by this
Court seem to assune that the guesti ons i nvol ved are
guestions of fact. The reason is that it is only in regard
to a finding of fact that the question can be properly
franed "as to whether there was naterial to support the said
findi ng". We are accordingly of the opinion that t he
guesti ons actually franed by this Court on the |ast
occasi on are not appropriate and
(1) 35 1.T.R 594
54
do not reflect the real controversy between the parties.
It is therefore, expedient in the interest of justice that
t he guestions should be nodified as suggested by the
assessee conpany in its .petition under s. 66( 1) of the
Act to the Hi gh Court and the Appellate Tribunal should be
asked to make a fresh statenent of the case.
For these reasons we all ow these appeals and set aside
the judgnent of the Bonbay High Court dated March 2, 1966
and direct the Appellate Tribunal to make a fresh statenent
of the case on the foll ow ng questions of |aw
"(C 1) Wether on the facts and in the
circunst ances of the case the assessee conpany
can rightly be treated as  a dealer in
i nvest ments and properties; and
(2) whether the profits ‘and | osses
arising fromthe sale of shares, securities
and i movable properties of the assessee
conpany can be taxed as business profits."
After the Appellate Tribunal has nade a statenent  of the
case the High Court wll dispose of  the reference in
accordance wth law. The appellant nust pay the costs of
this appeal in this Court to the respondent. We' shoul d
like to add that we have not considered whether the High
Court has in its judgnment reached the correct conclusion on
what the Hi gh Court assunmed were ’'the questions 'to be
decided by it. W are setting aside the judgnent ~of the
Hi gh Court only on the ground that the enquiry nmade by the
Hi gh Court was, .on the view taken by us, not conpetent on
the questions as franmed at present. W therefore express no
opinion on the nerits of the dispute. W trust that the

Tribunal will rmake the fresh reference with the |east
practi cabl e del ay.
G C Appeal s al | owed.

45




