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ACT:

Import and Exports Act 1947-S. 3 read wth the Export
Control Order 1968-Export of Mca under the Schene of
Canalisation through the Mmnerals and Metals Tradi ng
Corporation of India Ltd.If violative of Art. 14, 19(1)(9)
and 265 of the Constitution of India.

HEADNOTE

S. 3 of the Inports and Exports Act 1947, enpowers the
Government to issue orders naking provisions for prohibiting
restricting or otherwise controlling the inports and goods
of special description and the Export Control Order 1968,

and provides that no person shall export goods of the
descriptions specified in Schedule-lI of the said order
except under ’'licence granted by the Central CGovernnent etc.

M ca scrap and Mca waste are included in itemNo. 22(a) of
Part B of Schedule-1 of the 1968 order. The export of these
items is allowed on nerits, or subject to ceilings or /other
conditions to be specified, fromtinme to tine.

The Controller of Inports and Exports issued the inpugned
notice and under it, the export of Mca was decided to be
under the schene of canalisation through the M nerals —and
Metals Trading Corporation of India. The inpugned notice
further stated that this canalisation of export schenme would
be effective from 24 January, 1972. Wth regard to cases
failing under pre-canalisation conmtnent category, the Port
Licensing Authorities mght allow export if the shipping
docunents produced by the exporters were acconpanied by
docunents showi ng that the contracts were entered into wth
the foreign buyers before January 1972 or tel egraphic offer
or acceptance were dated January 1972 and irrevocable Letter
of Credit at site was opened in a Bank of India, or in the
foreign country before the 24 January, 1972.
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The inpugned notice further stated that the exporters who
wi shed to avail thenselves of t he pre-canal i sation
conmitrment category were to furnish particulars, such as
nane of buyers, quantity, delivery period etc., at the
office of the Controller of Inmports and Exports.

The Corporation further issued a Press Note prescribing the
procedure to be adopted by the exporters taking recourse to
the canalisation schenme. Further, the Corporation would
realise from the local suppliers as Service Charges not
exceeding | per cent of the F.A S, value. The foreign
buyers woul d have to open unrestricted Letters of Credit in
favour of the Corporation.

The Press Note further stated that where Letters of Credit
had been opened on or after 24th January 1972 in the name of
private agencies, foreign buyers would be requested so that
the Letters of Credit were duly anended in the nane of the
Corporation and contracts finalised directly by shippers
were also to be amended in favour of the Corporation for the
bal ance quantity. The paynment due to the suppliers would be
pai d by cheque after realising the proceeds of sale fromthe
foreign buyers, after retaining the narginal | percent of
the F.A'S. value as Service Charges of the Corporation
Afterwards, on representation fromseveral exporters, the
CGovernment issued an Export clarification Grcular that in
respect of cases where Letter of Credit was opened before 31
March 1972, but the period of shipnent had expired, exports

m ght be allowed in the name of private parties’. provided
the shipnent is nade not beyond 30 June 1972.
571

The petitioner challenged the  canalisation of exports
schene, inter alia, on the follow ng grounds :-

(1)) It was not a canalisation schene. It
was in fact a scheme to transfer the ' business
of the petitioner and good-will in favour of
the Corporation which is outside the purview
of the Act.

(2) The schene was an unreasonable restriction
and it violated "Art. 19(1)(9) of the
Constitution of India.
(3) The schenme violated Art. 14 of the
Constitution because there was discrimnation
bet ween the exporters of Mca Powder and M ca
Scrap and M ca Waste.
(4) Fi xing 24 January 1972 as the date for
coming into force of the schene was arbitrary.
Letters of Credit had not reasonable relation
to the objects of the Schene. Ther ef or e,
fixing of the date of 24 January 1972 viol ates
Art. 19. The extension of the date from 24
January 1972 to 31st March 1972, is mala fide
and is to offer benefits to sonme and deny the
same to the petitioner.
(5) The levy of a charge of | percent on
F. A S val ue wi t hout conferring any
cor respondi ng benefit is an unr easonabl e
restriction and is in substance, a tax, and
is, therefore, in contravention of Art. 265
of the Constitution.
Di smissing the Petition
HELD (i) The policies of inports or exports are fashioned
not only with reference to internal or international trade,
but also on donestic policies. |f the Governnment deci des an
economc policy that inports and exports should be by
sel ected channels or through the agency of sel ected
channel s, the court would proceed on the assunption that the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 13

decision is in the interest of the general public, unless
the contrary is shown. [576(F

(ii)The schene of canalisation is not acquisition of right
to carry on trade. The canalisation schene nmeans that only
the recognised agency can carry on trade. The effect of
refusal of |Ilicence to other traders is that they cannot
carry on the trade in house goods. The Corporation carries
on trade itself but not because of any acquisition by the
Cor poration of the right to carry on trade of t he
unsuccessful applicant for licence. Therefore, there is no
violation of Art. 31 or Art. 19(i)(f) of the Constitution
The dom nant purpose of the schene is canalisation of export
and not to acquire the business or goodwill of the traders
in favour of the Corporation. As the canalisation of Export
t hrough the Corporation woul d ensure uniform good quality of
goods and an increase in the volune of export, t he
restriction on traders is reasonable. There is no
acqui sition of property of traders. The Corporation is an
agency ' through which export is canalised to the tota
excl usion of citizens.

Davason of Bhinji Gohli v. Joint Chief Controler of Inports
and Exports [1962] 2 S.C. R 73 and G ass Charons Inmporters
and Users Associationv. Union of India [1962] 1 S.C R 862.
referred to. [576H 577D

(iii)Mnerals and’ Metals Trading Corporationis a State-
owned body. The Corporation is appointed to undertake the
schene for export of Mca. No preference is showmn to the
Cor por ati on. Were canalisation is decided, no licence is
granted in favour of .any one. Therefore, there is neither
any conpetition, nor-any choicein the matter of  grant of
l'i cence. It is a total exclusion of citizens in order to
enable all the country’s exports to be nade by one licensee.
Therefore, Art. 14, is not infringed. [577F]

(iv)Further, Art. 19(1)(g) is also not-violated. I'f the
traders wi sh to export quantities represented by 'their
contracts, they are at liberty to avail thenselves of the
concession of exports through the Corporation. It /is only
if they will volunteer not to accept the concessional  offer
that there would he self induced loss of foreign exchange

ear ni ngs. Furt her, the other —advantages wher e the
Corporation wll enter into a principal to princi pa
contract with the

572

foreign buyers are that the traders wll be get ting

facilities of entering into contract with ~the ~Corporation
whi ch enters into a back-to-back contract with the
suppliers. The Service Charges of | per cent of the F. A S
val ue cannot be described as a | oss because the | Corporation
is really servicing the contracts. [1578D]

(v) The Service Charge collected by the Corporation i's not in
the nature of a tax and therefore, provisions of “Art. 265
are not attracted. Further, the levy of service charges is
not under the 1947 Act. The corporation is a |licensee under
1947 Act and the 1968 Order. The Corporation acts in

accordance with the ternms and conditions of the |I|icence.
The governnent and the licensing authority under the Act,
are not collecting any fee or charges fromthe traders. It

is the Corporation which is collecting the Service Charges
fromthe traders who avail the services of the Corporation.
The Corporation is in the nature of a comrercial undertaking
to Wich a Ilicence has been granted for the export of
certain compdities. The service Charges are nothing but
quld pro quo for the services rendered by the Corporation
[ 578F]

(vi)Further, fixing 24 January 1972 as the date for com ng
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into force of the Canalization Scheme was also not
arbitrary. |If no date is fixed for bringing into effect the
canal i zation scheme with reference to opening of letter of
credit it will give rise to ingenious devices of creating
speci ous contracts. Contracts may be brought into existence
by antedating such contracts. Therefore, the opening of
Letters of Credit has rational relationship with the object
of the canalisation schene, and there is no violation of
Art. 14. [579D]

(vii)Ordinarily, the import or export of goods under
international contracts .of sale frequently requires in
nodern tines the protection of a governmental authority in
the form of inmport or export licence. Were this is the
case, the parties usually provide in the contract which of
them is to apply for the necessary licence and what is to
happen, if an applicationis refused. If the contract is
altogether silent, a termis usually inplied making this the
duty of one party .or the other. Normally, this duty is
upon the seller particularly inthe case of F.OB. and
F.A. S. contracts.” Nothing has been shown that the contracts
in the present case were not subject to the usual terns of
contract in such cases that the export was subject to the
licence laws of our country for the export of .goods.
Therefore, the question that the petitioner woul d be sued by
the foreign buyer would not arise. [579QG

(viii)The inmpugned notice is not violative of Art. 14 of the
Constitution on the ground that there is - discrimnation
between the exporters of M ca powder and exporters of Mca
scrap. The exclusion of mica power  from the canalization
schenme is to develop mca powder industry in our country
because this ,industry is developing and is  practically
nascent is growh. Thereis an intelligible differentia
bet ween mi ca powder on the one hand and mica scrap and waste
on the other in excluding mca powder fromthe canalisation
schene. [580(Q

(ix) The relaxation of the date for opening Letters of Credit
from 24 January 1972 to 31 March 1972 is not intended to
benefit influential people. This relaxation was nade
because several exporters nade representations that they did
not understand the inport restrictions and went on - opening
Letters of Credit. The rel axation was to minimse the
hardshi ps which the traders were likely to suffer on account
of the coming into force of the inpugned Trade Notice. The
rel axation was to prevent dislocation of trade on a |arge
scale. here was no mala fide on behalf of the Government in
rel axing the date for opening the Letters of Credit from 24
January 1972 to 31 March 1972. [582B]

JUDGVENT:

ORIG NAL JURISDICTION : Wit Petition No. 94 of 1972.

Under Article 32 of the Constitution for the enforcenent of
fundanental rights.

R K. Garg, S. C Aggarwala, for the petitioner

573

S. T. Desai, B. DD Sharma, M N. Shroff, for respondents
Nos. 1 and 2.

B. Sen, O C. Mathur, J. B. Dadachanji & Ravinder Narain,
for respondent No. 3.

The Judgrment of the Court was delivered by

RAY, C. J. This petition under Article 32 of the Constitution
chal |l enges the Trade Notice dated 29 January, 1972 referred
to as the inpugned noti ce.

The inport and export of goods is regulated by the Inports
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and Exports Act, 1947 referred to as the 1947 Act. Section
3 of the 1947 Act enpowers the Governnent to issue orders
maki ng provi sions for prohibiting, restricting or otherw se
controlling the inmport and export of goods of specia

descri pti on. In exercise of the powers conferred under
section 3 of the 1947 Act the Central CGovernnent from tine
to time issued orders regulating export of goods. The

Export Control Order 1968 referred to as the 1968 Order cane
into exi stence under these powers. C ause 3(1) of the 1968
Order provides that no person shall export goods of the
description specified in Schedule 1 of the 1968 Order except
under and in accordance with the licence granted by the
Central Governnment or by an officer specified, in Shedule

| of the 1968 Order. Mca scrap and m ca waste are included
as item No. 22(a) of Part B of Schedule 1 of the 1968 Order
Part B of Schedule 1 of the 1968 Order enunerates the itens
the export of whichis allowed on nerits or subject to
ceilings 'or other conditions to be specified formtine to
time.

The i mpugned Notice is issued by the Controller of Inmports &
Exports under— the aforesaid statutory provisions. Under
Trade Notice dated 13 March, 1968 reproduci ng Export Contro
Oder No. 1/68-EIC dated 8 March, 1968 export of mca
including mca splittings, blocks, scrap waste which are
included in the list of itens in Part B of Shedule |I of the
Export Control Order was allowed on nerits.

Under the inpugned notice the export of - mca is
deci ded to be under the scheme to canalise the export of al
grades and variety of mica, _excepting nmanufactured and
fabricated mca, mcanite, reconstituted m ca, mca powder
and mca paper through the Mnerals and Metals Trading
Corporation of India Ltd. (hereinafter referred to as the
Corporation). The inpugned Notice further states that this

canal i sation of export scheme will be “effective from 24
January 1972. Wth regard to cases falling under pre-
canal i sati on conmi t ment category the port i censing

authorities mmy allow export if +the shipping docunents
produced by the exporters are  acconmpanied by ‘docunents
showi ng that the contract was entered into with the foreign
buyers before 24 January, 1972 or telegraphic offer and
accept ance is dated prior to 24 January, 1972 and
irrevocable letter of credit at sight is opened in a Bank in
India or in foreign country before 24 January, 1972.
11-382SuPCl / 74

574
The, inpugned Notice further states that exporters who wi sh
to avail thenmselves of the pre-canalisation ~commtnent

category are to furnish particulars on or | before 15
February. 1972 at the office of the Controller of Inports &
Exports. The particulars are first, full statenent ~ show ng
quantity, grade of the mica (blocks, splittings, “condensor
films, mca scrap and factory cuttings), delivery period,
name of the buyers, contract nunber and dat e with
particulars of letter of credit nunber and date and second,
gquantities already shipped tinder these contracts and
bal ance quantities to be, shipped.

Pursuant to the decision notified under the inpugned Notice
the Corporation issued inmediately thereafter a Press Notice
on export of mca prescribing the procedure to be adopted by
the exporters taking recourse to the Canalisation Scherne.
The Press Note states that after consideration of the
prevailing trade practices "and with a view to causing | east
di slocation in the existing arrangenents between the buyers
abroad and the local sellers it has been decided to consider
requests fromthe trade on furnishing full particulars of
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forei gn buyers and other relevant details to negotiate sales
of mica on behalf of the Corporation. The Corporation will
enter into a sale contract with the foreign buyers on a

princi pal to principal basis. The Cor por at i on will

simul taneously enter into a 'back to back’ contract for
procurenment of mca with the authorised supplier. For ei gn
buyers wll open letter of «credit in favour of the
Cor por ati on. The Corporation will realise from the |oca

suppliers as Service charges not exceeding 1 %of the FAS
value. The price at which sales will be concluded will not

be less than the FAS prices fixed under the Governnent of
India 'Mca Export Policy’ Notification dated 27 June 1966
as anmended fromtinme to time or voluntarily adopted on the
recomendati on of the Mca Export Pronotion Council. The
foreign buyers will open confirmed, irrevocable, assignable,
divisible wi thout recourse to drawer and unrestricted,
letters of credit in favour of the Corporation

The Press Note further states that where letters of credit
have been opened onor after 24 January, 1972 in the nane of
private ‘'shippers, foreign buyers have to be requested
through cable, so that the letters of «credit are duly
amended in the nane of the Corporation and contracts
finalised directly by shippers are also to be anended in
favour of the Corporation for the balance quantity. The
paynment due to the supplier will be paid by cheque after
realising the proceeds of sales from the foreign buyers
after retaining the marginal one per cent of the FAS val ue
as service charges of the Corporation

Subsequent to the Press Note the petitioner wote to the
respondent and gave details of contracts accepted by the
petitioner fromover-seas buyers prior to the -canalisation
of export schene which cane into effect on 24 January, 1972.
The petitioner stated that in sone cases shipnent had been
made and there was a bal ance to be shi pped subsequent to 24
January, 1972. The petitioner gave details of nine' such
contracts.

575

After the publication of the inpugned Notice severa
exporters represented that they did not understand the
i mport of restrictions and went on opening letters of credit
with respect to contracts entered into between the exporters
and the foreign buyers. The Governnent with a view to
| essen the hardships on the traders issued an Export
Clarification Circular No. 3 of 1972 dated 17 April 1972
that in respect of cases where fetter of credit was opened
before 31 March, 1972 but the period of shipnment had
expired, exports mght be allowed in the name of private
parties provided the shipnent is nmade not beyond 30 June,
1972.

The petitioner challenged the canalisation of export” schene
on the followi ng grounds. First, it is not a canalisation
scheme. It is in fact a schene to transfer the business of
the petitioner and goodwill in favour of the Corporation
which is outside the purview of the Act. Second, the schene
is an unreasonable restriction in so far as it results in
| oss of foreign exchange, |oss of profit and enables con-
tracting foreign buyers to avoid the contract and sue the
petitioner for breach of the contract. Therefore, the
schene violates Article 19(1) (g) of the Constitution Third,
after the proclamation of energency it has to be found
whet her the canalisation scheme could have been nade under
the 1947 Act. Fourth, the schenme violates Article 14 of the
Constitution. There is discrimnation between the exporters
of mca powder and mca. scrap and nica waste,. The
exclusion of mca powder fromthe anbit of the scheme will
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lead to mica scrap and m ca waste being converted into nmica
powder and enabl e individual exporters to export the sane.
Fifth, fixing 24 January, 1972 as the date for conming into
force of the scheme with reference to the opening of letters
of credit before that date is arbitrary. Letters of «credit
have no reasonable relation to the objects of the schene.
Therefore, the fixing of the date 24 January, 1972 violates
Article 19. The extension of the date from 24 January, 1972
to 31 March 1972 is nala fide and is to confer benefit on
some and deny the same to the petitioner. Sixth, the |evy
of a charge of’ one per cent on FAS value wi t hout
conferring- any corresponding benefit is an unreasonable
restriction and is in substance a tax and is therefore in
contravention of Article 265 of the Constitution.
The schenme of canalisation of export through the Corporation
i s pursuance to section 3(1) (a) of the 1947 Act and cl ause
6(1) of the 1968 Oder. The 1947 Act confers power to
restrict,  control or prohibit or otherw se control inports
and exports. Clause 6(1) of the 1968 order is as follows :-
"The |licensing authority nmay refuse to grant a
I'icence if the licensing authority decides to
canal i ze exports t hr ough speci al or
speci al i'sed agenci es or channel s".
This Court in Davason of Bhimi Gohil v. Joint Chief
Controller of Inports & Exports (1963) 2 S.CR 73

considered the State policy regarding export of ore. The
CGovernment regul ated export of ore through three classes of
exporters. First, 'there were established, shippers who

woul d be granted export quota on-the average of the

576

guantities exported during the years 1953, 1954 and 1955.
The second cl ass consi sted of m ca-owners based on an annua

average of the quantity of ore on which royalty was paid
during the cal ender years 1953, 1954 and 1955. The | State
Tradi ng Corporation was the third class which woul d be given
a quota on an ad hoc basis. The state Trading Corporation
was al | owed an adequate quota to enable themto maxi'm se the
exports of nanganese ore. The question there was whether
the withholding of the right to engage in export trade from
new conmer mne-owners not having export in certain basic
years constituted an unreasonable restriction on their right
to carry on business in violation of Article 19(1)(g) of the
Consti tution. The canal i sing of exports through speci al

or specialised agencies was upheld on the ruling of this
Court in dass Chatons Inporters & Users’~ Association v.
Union of India (1962) 1 S.C.R 862.

In d ass Chatons case (supra) the relevant Exports Contro

Order was of the year 1958. That Control Order was . made
under section 3 of the 1947 Act. C ause 6 sub-clause (h) of
the 1958 Export Control Order conferred power on the Centra

Government to refuse to grant a licence if the “lLicensing
authority decided to canalise export through special or
speci al i sed agencies or channels. The | anguage of ' clause
6(h) of the 1958 Order is in identical |anguage with clause
6(1) of +the 1968 Order. The Constitutional validity  of
clause 6(h) of the 1958 Order was chal | enged there.

Li cences for the inport of glass chatons were issued only in
favour of the State Tradi ng Corporation. The applicants
used to inport considerable quantities of glass chatons up
to 1957. Those nerchants chall enged the grant of licence in
favour of the State Trading Corporation in preference over
the applicants and also as a nonopoly in favour of the
Cor por ati on. The order of the Central Government in terns
of clause 6(h) of the Inport Control Oder 1955 allow ng
canal i sation of export through the Corporation was also
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i npeached to be in contravention of Article 19(1)(f) and (9g)
and Article 31 of the Constitution. This Court in @ ass
Chatons case (supra) held that if the schene of canalisation
of imports is in the interest of the general public the
refusal of Ilicence to outsiders would also be in the
interest of the general public. The canalisation of inport
was held to be per se not an unreasonable restriction in the
i nterest of the general public.

Policies of inports or exports are fashioned not only wth
reference to internal or international trade but also on
nonet ary policy, the developnent of agriculture and
i ndustries and even on the political policies of the country
but rival theories and views may be held on such policies.
If the Governnent decides an econom c policy that inport or
export should be by a selected channel or through selected
agencies the 'court would Proceed on the assunption that the
decision is in theinterest of the general public unless the
contrary is shown.

This ' Court ~in glass Chatons case (supra) said that the
schene of canalisation is not acquisition of right to carry
on trade.  The
577
canal i sation scheme means that only the recognised agency
can carry on trade. ~ The effect of refusal of hence to other
traders is that the cannot carry on trade .in those goods.
The Corporation carries on trade itself but not because of
any acquisition by the Corporation of the right to carry on
trade of the unsuccessful appl i cant for licence,
Therefore, there is no violation of Article 31 or Article
19(1)(f) of the Constitution by the canalisation of export
through the State Tradi ng Corporation
In Devason of Bhinji Gohil case(l) (supra) it was said that
the State Trading Corporation mght be a special agency or
channel for the purpose of enabling the country to mmintain
and develop the trade in the conmodity both from the
gualitative and guantitative pont s of Vi ew. The
canal i sati on of export through the Corporation would ensure
a uniformgood quality of goods and al so increase the vol une

of export.
Therefore the dom nant purpose of the schene is canalisation
of export and not to acquire the business or goodw Il of

traders in favour of the Corporation. The restriction on
traders is reasonable. There is no acquisition of property
of traders. The Corporation is an agency through which
export is canalised to the total exclusion of citizens.

The contention that the inmpugned Notice showed preference
for the Corporation in infringement of Article 14 is

unsound. The Corporation is a State owned | body. The
Corporation is appointed to undertake this export schene.
No preference is shown to the, Cor por ati on. Wer e

canalisation is decided no licence is granted in favour of
any one. Therefore, there is neither any conpetition nor
any choice in the matter of grant of licence. It is atota
exclusion of citizens in order to enable all the country’s
exports to be made by one |icencee.

The inpugned Notice is challenged on the ground that 24
January, 1972 is an arbitrary fixation of date. The Press
Note is inmpeached on the ground that the procedure for
export through the Corporation where no irrevocable letters
of credit were opened before 24 January, 1972 is in reality
not a canalisation schene but is a device to transfer the
busi ness and goodwill of the traders in favour of the
Cor por ati on. The fallacy of the contention is in assum ng
that traders have a right to carry on the trade of exporting
mca waste and mica scrap after comng into force of the
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canal i sation scheme on 24 January, 1972. The Press Note
made it clear that the State did not want to disturb the
mar ket but intended to save the trade and to prevent a |o0ss
to the sellers. The State did not want to dislocate the
conmitments nade by the traders to foreign buyers. This is
precisely why the Press Note stated that the Corporation was
prepared to enter into contract with foreign buyers and to
export goods to them provided they opened letters of credit.
After the canalisation scheme had conme into effect the
contracts between the traders and the forei gn buyers came to
an end by operation of the statutory restrictions.
Therefore the State Rave concession to the traders in order
to elimnate hardship. The traders were given the choice to
export

578

provided they fulfilled certain conditions. These were that
they could export through the Corporation and they were to
pay service charges. It is significant that if the Press
Note had not” laid down the procedure conferring the
privilege of exporting goods even after 24 January, 1972 in
performance of contracts which were not supported by
irrevocable letters of  credit being opened prior to 24
January, 1972 the traders would have suffered | oss. The
traders could not performthe contracts with the foreign
buyers after 24 January, 1972 where fetters of <credit had
not been opened. Therefore, it is apparent that there was
no transfer of business or goodwill in favour of the Corpo-
ration.

The contention with regard to contract-, entered into before
24 January, 1972 but where letters of credit have not been
opened before that date is that the traders are exposed to
| oss of business and loss of profits and t her eby
unreasonable restrictions have been put on the ‘traders’
right to carry on business in violation of Article 19
(1(g). This contention is unacceptable. |If the traders
wi sh to export quantities represented by such contracts they
are at liberty to avail of the concession of exports through
the Corporation. It is only if they will volunteer not to
accept the concessional offer that there would be self
i nduced | oss of foreign exchange earning. Further the other
advant ages where the Corporation will enter into on a
principal to principal contract with foreign buyers are that
the traders are getting the facilities of entering into
contract wth the Corporation which enters into a back to
back contract with the authorised suppliers- The service
charges of 1/4% of the FAS val ue cannot be described as a
| oss because the Corporation is really servicing t he
contracts.

The service charge collected by the Corporationis not in
the nature of a tax. The provisions of Article 265 are not
therefore attracted. Counsel for the petitioner countended
that the levy of service charges was not authorised by the
1947 Act which permitted only levy of fee in respect of

applications for issue or renewal of l'icence. The
Corporation is a licencee under the 1947 Act and the 1968
O der. The Corporation acts in accordance with the terns
and conditions of the licence. It was said on behalf of the

petitioner that section 4(a) of the 1947 Act and cl ause 4 of
the 1968 O der excluded |evy of any other fees under the
Act . The Government and the |icensing authority under the
Act are not collecting any fee or charges fromthe traders.
It is the Corporation which is collecting service charges
fromthe traders who avail the services of the Corporation

The Corporation is in the nature of comrercial undertaking
to which a Ilicence has been granted for the export of
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certain comodities. The service charges are nothing but
quid pro quo for the services rendered by the Corporation
Counsel for the petitioner chall enged the i npugned Notice as
violative of Article 14 on the ground that the canalisation
schene made a distinction between subsisting contracts with
foreign buyers for which irrevocable letters of credit were
opened before 24 January, 1972 and subsisting contracts with
forei gn buyers for which letters of

579

credit were not opened before 24 January, 1972. It is,
therefore, said that the opening of irrevocable letter of
credit bef ore 24 January, 1912 had no reasonabl e
relationship to the object of the schenme it cannot be denied
that a date has to be fixed for bringing into effect the

canal i sati on schene. Contracts may be for short or 1ong
terns. Usually long termcontracts are worked out through
instalment delivery at-intervals. It will depend on the

terns of the contract whether each is an instal nent contract
severable’ from other instalnents or whether it is one
contract to be perforned in i nstal nents. On t he
construction —of such a contract depends whether the breach
of contract is a repudiation of the whole contract or
whether it is a severable breach giving rise to a claim for
conpensation but not a right to treat the whole contract as
repudi at ed

In the present case, the affidavit evidence is that the
obligation to export goods arises when the foreign buyers
open letters of credit for the specified quantity of goods.
| f no date is fixed for bringing into ef f ect t he
canal i sation scheme with reference to opening of letter of
credit it will give rise to ingenious devices of  creating
speci ous contracts. Contracts nmay be brought i nto existence
by antedating such contracts. The entire purpose of the
canal i sation scheme with a view to increasing the ‘export
trade of the country, assisting small m ne-owners, exporters
and processors,. checking srmuggling in foreign exchange,
under-invoicing, illegal acquisition of foreign currency and
elimnating the chances of contravention of various provi-
sions of the Foreign Exchange Regulations Act and Exports
(Control) Order will be stultified.  The utility of a State
agency in the smooth running of export trade in such
commodity as mca bl ocks, condensor filmns, splittings, scrap
or waste forms a very significant part of exports _of our
country. Therefore the opening of letters of credit has
rational relationship with the object of +the canalisation
schenme and there is no violation of Article 14.

As a corollary to the fixation of 24 January, 1972 as the
date counsel for the petitioner contended that (the scheme
woul d enable foreign buyers to sue for breach of contract.
This contention is also unsound. Odinarily, the inport or
export of goods wunder international contracts  of sale

frequently requires, in nmodemtinmes, the permission of a
governmental authority in the formof inport or ' export
l'icence. VWere this is the case, the parties will wusually

provide in the contract which of themis to apply for the
necessary |icences and what is to happen if the application
is refused. If the contract is altogether silent about
licences or is expressed to be subject to licences wthout
providing who is to obtain them a termis usually inplied
making this the duty of one party or the other. Nor mal |y,
this duty will be cast upon the seller particularly in the
case of F.OB. and F.A S. contracts. There nay be cases
where the circunstances nmay be such as to make the buyer
responsi bl e for obtaining any necessary export licence. The
tendency is to cast the duty upon the party best qualified




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 11 of 13

by know edge of the necessary facts or otherwise to obtain
the licence. Once it is determined fromthe words of the
contract or by inplication who is to apply for the |icences,
there is a separate question

580

agai n dependi ng on the circunstances of the particul ar case,
whet her the duty is an absolute one or nore usually, whether
it is only to use all reasonable diligence to obtain the
necessary |icences. Performance of the contract in the
latter case is only excused if the duty has been perforned
but no licence has been obtained. if an absolute prohibition
of export supervenes upon a contract which is subject to
licence the duty cannot be absolute. Nothing has been shown
that contracts in the present case were not subject to the
usual terns of contract in such cases that the export was
subject to the licence laws of our country for the export of
goods.

It was said on behal f of the petitioner that the inpugned
Notice violated Article, 14 of the Constitution on the
ground that there was discrimnati on between exporters of
m ca powder on the one hand and exporters of mica scrap on
the other. It was enphasi sed that the export of mca powder
is not wthin the anbit of the canalisation schene. The
i mpugned Notice canalises export of all grades and varieties
of m ca excepting manufactured and fabricated m ca
(including die cut  condenser filns, spacers, bri dges,
washeres etc.) mcanite, raconstituted mica, nica powder and
nm ca paper. The mica export policy published at pages 77-78
of the Export Trade Control ~Hand Book of " Policy and
Procedure 1970 published by the Governnent of I ndi a,
M nistry of Foreign Trade deals with shipnent of any variety
other than fabricated mca, inter alia, on the basis of an
application in that behalf and conpliance with other. termns
laid down in that policy and-in _particular openi ng
irrevocable letter of credit by a foreign buyer in a Bank in
India for 100% of the invoice value of the goods. Shipnent
of fabricated mca under that policy continued to remain
free fromthe above stipulation regarding opening  of 100%
irrevocable letter of «credit. Fabricated nmica in that
policy is said to include mcanite, built up mnica, mca
tapes, mica cloth, mica silk, mca paper, mca folium and
all varieties of mca cut or purched to specific shapes  and
sizes, and mca powder. It is said on behalf of the
petitioner that as a result of the exclusion of mca powder
from the scope of the canalisation schene, there are
possibilities of mca waste and m ca scrap being converted
into mca powder and exported by individual exporters and
there may be a loss in foreign exchange. The affidavit
evidence on behalf of the State is that the exclusion of
nm ca powder fromthe canalisation scheme is to develop nmica
power industry in our country, because this industry is
devel oping and is practically nascent in growmh. Therefore,
there is intelligible differentia between m ca powder on the
one hand and mica scrap and waste on the other, in excluding
m ca powder, fromthe canalisation schene.

The State issued another Trade Notice on 20 April. 1972.
This April 1972 Notice is also inpeached. Under the Apri
Noti ce which can be described as the second i mpugned Notice
it is stated that the canalisation scheme Provided in the
i mpugned Notice of 29 January, 1972 is nodified to the
extent that shipnents will be allowed up to 30 June, 1972
agai nst subsisting contracts for all grades and varieties of
m ca which had been executed prior to 24 January. 1972 and
ill respect of which letters of credit have not been opened
prior to 24
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January, 1972. The petitioners contend that the relaxation
of the date for opening letters of credit from 24 January
1972 to 31 March, 1972 was intended to benefit influentia
peopl e. It was said that such influential people went on
opening letters of credit up to 31 March, 1972, because of
their previous knowl edge that there was going to a
relaxation in the date. The contention of the petitioners
was that this relaxation was mala fide to help influentia
peopl e. The affidavit evidence on behalf of the State is
that this relaxati on was made because several exporters made
representations that they did not understand the inmport of

restrictions and went on opening letters of «credit. On
behalf of the State it was said that the relaxation was to
mnimse the hardships which the traders were likely to

suffer on account of the coming into force of the inpugned
Trade Noti ce.

The three representations received by the Mnistry are from
the Bihar Mwca Exporters’ Association dated 25 January,
1972, the M ca Chanber of Commerce, Gudur, Andhra Pradesh
dated 9 February, 1972 and the 'Bihar Mca Exporters’

Association dated 16 -March, 1972. Broadly stated, the
representations of the traders were that the absence of any
detailed information or direction as to the procedure to be
fol |l owed under the new'system presented three difficulties
to the traders. First, there was serious set back in wusua

flow of mca exports. Second, therewas financial loss to
the mca exporters.  Third, there was financial «crisis in
the mca industry. « The difficulties pointed out were that
export consignnments worth about Rs. 70 | akhsin the nanes of
di fferent exporters supported by valid contracts and letters
of credit were under processing through  Joint Chi ef
Controller of Inports & Exports and Custons at Cal cutta Port
for shipnment within 31 January, 1972. The Orders and Credit
were not assignable, and were covered under Buyers’ Inport
Li cence which stipulated specific-dates for shipnment and
consequently the letters of credit could not be extended or
amended if so desired under the new system Under simlar
conditions export consignments worth about Rs. = 130 |akhs
were |lying ready for shipment in the nmonth - of February,
1972. CGoods; worth about Rs. 150 |akhs were under
manuf acturing process against orders and letters of credit
for shipment in March, 1972. Goods worth about Rs. 150

| akhs were awaiting processing |line against shi pnent
conmtrment for the nmonths of April to June, 1972. There
were ot her export contracts for shiprment after the nmonth of
June, 1972. Sone consignnents of mca scrap,  cuttings,

powder, flakes and mca splitting$ were despatched by . Rai
Wagon from G ridh Kodarna to Calcutta Port for shipnment by
specific steamer. |If for the reason of the changed pattern
of export steaners were not availed or shipnent was  del ayed
the traders would suffer | oss for non-shipnent of the ' goods
and incur railway denurrage and Por t Conmi ssi oners’
denmurrage and storage charges. The Association therefore
asked for relief in the matter of export in accordance wth
the contractual terns of existing contracts.

The Andhra Pradesh Chanber of Conmerce added that there were
contracts prior to 24 January, 1972 stating shipnment date
subsequent to 24 January, 1972 for which letters of «credit

were to be established in due course. Certain contracts
were executed in part and
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for the remaining part letters of «credit were to be
established in due, course prior to the stipulated tine, of
shi pnment . There were contracts prior to 24 January, 1972
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for which® letters of credit originally established had
expired. Therefore, the Andhra Chanmber of Commerce asked
for extension of |ast date for registration of contracts up
to 29 February, 1972.

In this background it cannot be said that the Governnent
authorities acted nala fide in extending the date of the
opening of the letter of credit from 24 January’, 1972 to 31
March, 1972. The relaxation was to minimse hardships to
the traders. The relaxation was to prevent dislocation of
trade on a large scale. The Association gave instances of
traders who could not succeed in opening letters of credit
for reasons beyond their control

For these reasons, the contentions of the petitioner fail

The petition is dismssed. In the facts and circunstances
of the case, the parties will pay and bear their own costs.
S.C

Petition di sm ssed.
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