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JUDGMENT

The foll owi ng Judgnent of the Court was delivered:

[Wth Cvil Appeals Nos. 3461, 3462, 3462A of 1992 and G vi
Appeal Nos. 3409 - 3411 of 1997 (Arising out of S.L.P. (Q
Nos. 11094, 11098 & 11106 of 1995)].

SEN, J.

This is an appeal froman order passed by the Patna
Hi gh Court, Ranchi Bench, holding that the charge |evied by
Bi har State Electricity Board for supply of electricity to
Ms. Usha Martin Industries, the respondents herein, was
excessive as the uniform tariff was not reduced even when
Excise Duty on electricity was abolished.

W are of the viewthat the Hi gh Court was clearly in
error in comng to this decision. Electricity has to be
supplied by the Board to persons other than lIicensees at a
price fixed by the Board. In fixing the price, the Board has
to take into consideration various factors laid down in
Section 49 of the Electricity (Supply) Act, 1948. The Board
is also under a statutory mandate to charge price fromits
customers in such a way that the total revenue received by
it in ayear is nore than its expenditure. Section 59
enjoins the Board to generate profit of at |east 3 per cent
of the value of the fixed assets of the Board. The State
Government may direct the Board to generate even |arger
profits.

Pricing is a matter of policy. It is for the Board and
the State to decide the rate at which electricity will be
supplied. Under no circunstance, can the Court |ay down what
should be the proper price and direct the Board to reduce
its tariff fixed under Section 49. In effect, what the High
Court has done is to direct a | oss-naking public undertaking
to incur further losses by lowering its tariff. By giving
this direction, the High Court clearly exceeded its
jurisdiction and | ost sight of the statutory provisions.
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W are of the viewthat the H gh Court Should not have

interfered with the pricing of the electricity sold by the
Board on the ground that the liability to pay central excise
duty has cone to an end on and from 1st Cctober, 1984. M.
Dave, appearing on behalf of the respondent-Conpany, has
contended that the tariff fixed by the Board was inclusive
of excise duty. Therefore, when the duty was w thdrawn, the
Board was wunder a |legal obligation to reduce the tariff.
There is nothing in the Electricity (Supply) Act, 1948 which
casts upon the Board a duty to reduce the tariff which has
been fixed by it in consultation with the State Government
nerely because any tax payable by the Board has been reduced
or withdrawn. The Electricity (Supply) Act, 1948 | ays down
the principles on the basis of which uniform tariff for
supply of electricity has to be fixed. It does not |ay down
anywhere in the Act ~that the tariff fixed by the Board in
consultation with the State Governnment nust be reduced, if
for any reason the costs estimated to be incurred by the
Board stands reduced on any account. Reduction of costs nmay
take place for very many reasons including |owering or
abolition of the central ~excise duty, the Board could have
decided to reduced the uniformtariff. But having regard to
the economic realities, the Board chose not to do so. The
Board cannot be conpelled to reduce the tariff regardl ess of
the economc factors and the | osses incurred by it.
M. Dave contended that, to start with, central excise duty
was charged separately by the Board. It was not treated as
part of the uniformtariff. But that practice was abandoned
by the Board on and fromthe 6th-April, 1979. Central excise
duty was inmposed on generation of electricity at the rte of
0.02 paise per unit for the first tinme in 1978. The Board
thereupon levied a surcharge at the rate of 0.03 paise per
unit on consunption of electricity by a Notification which
was as under : -

"BIHAR STATE ELECTRI CITY" BOARD,

PATNA

NOTI FI CATI ON
No. Comf TAR - 1003/ 78/ 265/ Pat na t he
13th May, 1978
In partial nodi fi cati on_ of

notification No. Coni | AR/ 1037/ 75/

315 dated the 12th July, 1975, it

is hereby notified for genera

information that consequent upon

i mposition of Central Excise Duty

by t he CGovt. of I ndi a on

electricity gener ati on and by

virtue of the power conferred under

Secti on 46 and 49 of t he

Electricity (Supply) Act, 1948 the

Bi har State Electricity Boar d

hereby levies a surcharge at the

rate of three paise per wunit on

electricity consunption by al

categories of every ces except

agricultural service wth effect

froma1.3.1978.

2. Consuner s will be billed

accordingly for the consunption for

March 1978 onwards."

On April 6, 1979, the Board revised the electricity
charges and franed a fresh wuniform tariff by another
Notification in exercise of the powers conferred by Section
46 and 49 of the Electricity (Supply) Act. The energy
charges for HIS - 11 i.e. H gh Tension Service consuners
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ranged between 22 paise to 26 paise per unit. By Cause 16.4
of the said Tariff Notification, it was provided that duty
that had already been |evied by the Government of India on
generation of power stood nerged in the rate of tariff
provided in the Schedule to the said tariff. The surcharge
of 0.03 paise per unit was abolished.

In the Schedule to the tariff applicable to the
respondent - Conpany, no separate charge was shown on account
of duty of Central Excise.

Thereafter, electricity charges were revised fromtine
to tinme. For this purpose further Tariff Notification were
issued in the year 1981 and again in the year 1983.

The Tariff Notification dated 18th Septenber, 1981
starts with the recital that "the State Government hereby
franes revised tariff for all categories of consumers served
or to be served by the Board and |ays down the terns and
condition for supply of electricity to its consumers." The
revised tariff was to cone into effect from 1st October
1981. A tariff Schedule was annexed to the Notification
Clause 16.4 of the Notification provided: -

"16.4. Central Excise Duty - ~The

Central Excise Duty already |evied

by the CGovernment of India on

generation of power -has been merged

in the above nmentioned rates where

applicable. The i mpact of any

subsequent increase notification by

the Government  of |India in the

existing rate of Central ~ Excise

Duty will be conputed and realised

fromthe consumers.'

In the Tariff Schedule the rates payable by the
consuners were stated. There was no  surcharge or separate
charge on account of Central Excise Duty:

Simlarly, in the Tariff Notification dated 17th June,
1983 it was stated that by wvirtue of the power conferred
under Sections 46 and 49 of the Electricity (Supply) Act,
1948, the Bihar State Electricity Board with the approval of
the State CGovernnent franed the revised tariff for al
categories of consuners served or to be served by the Board
and laid down the terms and conditions for ~supply  of
electricity to its consuners. It was repeated in Cl ause 16.4
that Central Excise Duty on generation of power has been
nerged "in the above nentioned rates where applicable". It
was specified that the inpact of any subsequent increase
notified by the Governnent of India in the existing rate
woul d be conputed and realised fromthe consuners:

The Charge of Central Excise on electricity was
withdrawmn with effect from1st Cctober, 1984. The contention
on behalf of the respondent-Conpany whi ch found favour with
the High Court was that the Board was under an obligation to
reduce its tariff when the Central Governnent w thdrew the
duty of excise payable by the Board on generation of
electricity.

This argunent overl ooks the statutory scheme for
charging tariff for supply of electricity. By t he
Notifications of 1981 and 1983, the Board has fixed a rate
of tariff to be paid by its customers. The tariff may have
included in it the burden of Central Excise Duty payable by
the Board. But what the consunmers paid was nothing but the
uniformtariff fixed by the Board. It was specifically
stated in the Tariff Notification that the anmount of Centra
Exci se payable by the Board has been nerged in the uniform
tariff. By Cause 16.4 power was reserved for the Board to
raise tariff 1in case the Central Government enhanced the
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duty of excise. It does not followfrom this that if the
duty was reduced or done away with altogether, the rate of
tariff will have to be brought down autonatically.

On behalf of the respondents, M. Dave drew our
attention to Section 64-A of the Sale of Good Act which |ays
down: -

"64-A. In contracts of sale, amount

of increased or decreased taxes to

be added or deducted.- (1) Unless

different intention appears from

the term of the contract in the

event of any tax of the nature

described in sub-section (2) being

i nposed, increased, decreased or

remtted in respect of = any goods

after the nmking of ~any contract

for the saleor purchase of such

goods without stipulation as to the

paynment of tax where tax was not

char'geabl e at the tinme of  the

making of - the contract, or for the

sal e or purchase of such goods tax

paid where tax was chargeable at

that tine, -

(a) if such inposition or increase

so takes effect that the decreased

tax or increased tax, as the case

may be, or any part of such taxis

paid or is payable, the seller may

add so much to the contract price

as will be equivalent tothe anount

paid or payable in respect of such

tax or increase of tax, and he

shall be entitled to be paid and to

sue for and recover such addition;

and

(b) if such decrease or rem ssion

so takes effect that the decreased

tax only, or no tax, as the case

may be, 1is paid or is payable, the
buyer may deduct so rmuch fromthe
contract price as wil | be

equi valent to the decrease of tax
or remitted tax, and he shall not
be liable to pay, or be sued for,
or in respect of, such deduction.

(2) The provisions of sub-section
(1) apply to the follow ng taxes,

nanel y;

(a) any duty of custons or excise
on goods;

(b) any tax on the sale or purchase
of goods."

It was contended by M. Dave that Section 64-A of the
Sale of Goods Act <clearly recognises the right of the
purchaser (Usha Martin Industries) to claimthat the relief
of abolition of Central Excise Duty nust be given to the
pur chaser by decreasing the rate of tariff for the
consunption of electricity. It was contended that the tariff
payabl e, though statutorily fixed, is nothing but the price
of the electricity supplied by the Board to consuners. The
price included Central Excise Duty. Therefore, on abolition
of Central Excise Duty, this price has to be brought down by
excludi ng the anpbunt of the Central Excise Duty.

There are several difficulties in accepting this




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 5 of 8

argunent. The first and forenbst is that this contention was
not taken before the lower authorities including the
Tribunal. The applicability of Section 64-A will depend upon
the agreement between the parties. No evidence was |ed
before the authorities below to show that the parties
intended that the relief of excise duty if abolished or
reduced would be passed on to the consunmers. It was
specifically stated in Clause 16.4, one of the clause of
Tariff Notification, that if the excise duty was enhanced,
the tariff would be raised. No provision was made for
reduction of tariff under any circunmstance. The specific
provision for raising tariff in case of enhancenent of
exci se duty and absence of any such provision for reduction
of tariff in case of |Iowering or abolition of excise duty go
to show that there was intention on the part of the Board to
reduce the tariff in case of lowering or abolition of the
exci se duty. The provision of Section 64-A can only apply if
intentionto the contrary did not appear fromthe terns of
the contract.

However, the tariff is fixed by exercise of statutory
power. It is not fixed asa result of any bargaining by and
between the Board and the Consumer. It is a uniformtariff
whi ch every consumer will ~have to pay for the electricity
consumed by him In fact, the consumer has no option but to
pay the tariff fixed by the Board in 'exercise of power
conferred by Section 49.

It has been contended by M. ~Dave that tariff is
not hing but a series of schedules  or rates of duties or
taxes or a table of rates. The Board has agreed to supply
energy to the consuners at certain rates. The contract
between the Board and the respondent-Conpany is for sale of
goods (electricity). Section 9 of the Sale of Goods Act
provides that the price in a contract to sell may be fixed
by the contract or may be left to befixed in a nanner
thereby agreed or may even by ~determ ned by the course of
deal i ngs between the parties.

This argunent overlooks the fact that the price in the
instant case was fixed in exercise of statutory power. It
i ncluded Central Excise Duty on electricity witheffect from
1.3.1978. On 6.4.1979 the Central Excise Duty payable on
generation of electricity was nerged.in the tariff. The
result was that the excise duty was included in the price
for supply of electricity charged by the Board and lost its
separate identity.

The general principle of law to be applied in case |ike
this was stated by Lord Goddard LJ in Love v. Norman Ri ght
(Builders) Ltd., (1994) 1 All E. R 618, as under :-

"So far as the pur chaser i s

concerned, he pays for goods what

the seller demands, nanely, the

price even though it may include

t axes. That is t he whol e

consi deration for the sale and

there is no reason why the whole

amount paid to the seller by the

purchaser should not be treated as

the consideration for the sale and

i ncluded in the turnover."

This decision was cited with approval by this Court in
the case of H ndustan Sugar MIls v. State of Rajasthan &
Os., (1978) 4 SCC 271, where it was observed: -

"Take for exanpl e excise duty

payabl e by a dealer who is a

manuf acturer. . . . Odinarily, it

is not shown as a separate itemin
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the bill but it is included in this
price charged by him The "Scale
Price" in such a case could be the
entire price inclusive of excise
duty because that would be the
consi derati on payabl e by the
purchaser for the sale of the goods
Coe But even so it would be
part of the sale price because it

forns a conponent of t he
consi derati on payabl e by t he
purchaser to the dealer . . . and
on this reasoning, it would make

no difference whether the amount of

excise duty is _included in the

price charged by the dealer or is

shown as a separate item in the

bills. In either case, it would be

part ‘of the sale price."

M. '‘Dave contended that” even on general principle of
law the rate fixed under the tariff included Central Excise
Duty, even if it was not nentioned separately in express
wor ds.

W are wunable to uphold any of these argunents. The
proposition laid downin the case of Love v. Norman Ri ght
(Builders) Ltd. (1994) 1 All E.R 618, goes directly against
the argunent advanced by M. Dave.. Ms. Usha Mrtin
Industries is the purchaser of electricity. The price it pay
will include costs of production, profits plus taxes. But
the purchaser pays nothing but the price. The consideration
for the sale of electricityis the price charged by the
Board. The lawlaid down by Lord Goddard LJ in. Love v.
Norman Right (Builders) Ltd., in a case under purchaser tax
was applied by this Court in the case  of Hi ndustan Sugar
MIlls v. State of Rajasthan & Os. (Supra). After referred
to the judgment of Goddard LJ, it was reiterated that the
sale price would be the entire (price inclusive of excise
duty because that would be the considerati on payable by the
purchaser for the sale of goods.

In the instant case, after inposition of Central Excise
Duty on production of electricity at the rate of 0.02 paise
per unit, the Board did not revise the uniformtariff, but
decided to levy a surcharge of 0.03 paise per unit even
though the duty payable was only 2 paise per unit. Reasons
have been given in justification for surcharge of 3 paise
per unit even though the duty |evied was only 2 paise per
unit which were found valid by the Division Bench of the
Patna H gh Court. On and from 2.6.1979, the surcharge was
nerged in uniformtariff by a notification issued by the
Board. There is no dispute that the uniformtariff was fixed
in conformity wth the principle contained in section 49 of
the Act. Along with other costs incurred by it, the Board
al so took into account the excise duty payabl e by the Board.
It is not the case of the respondent-Conpany that the Board
is maki ng excessive profit or any profit at all. The excise
duty is only one small item in the total expenditure
incurred by the Board for generation of electricity. There
is no law which requires the Board to reduce the tariff, if
any one of the itens of expenditure incurred by the Board
has been reduced.

This Court pointed out in the case of Parag Ice & O
MIlls vs. Union of India, (1978) 3 SCR 293, that in the
ultinmate analysis the nechanics of price fixation is
necessarily to be left to the judgment of the executive.
This principle was reiterated in the case of Rohtas
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Industries Ltd. & Ors. vs. Chairnan, Bihar State Electricity
Board & ors., 1984 (Supp) SCC 161, where fuel surcharge
| evied by the Board was challenged as arbitrary and
unr easonabl e.

"The | ear ned At t or ney- Gener al

appearing on behalf of the Board

has pl aced before wus tabul ated

st at enent showi ng t he wor Ki ng

results (financial) of the Board in

the years subsequent to 1977-78. It

is found therefrom that the net

result of the Board’s working in

each of the years 1978-79 to 1981-

82 was a substantial  deficit or

| oss. The deficit-in 1978-79 was

Rs. 15.31 <crores, in 1979-80 Rs.

10. 27 crores, ~ in 1980-81 Rs. 32.69

crores and ~in 1981-82 Rs. 18.60

crores. The statement also  shows

that the revenue earned per unit

of electric energy sold was much

[ ower than the ~actual® cost of

production incurred by the Board

per unit. The cost ~ of production

per unit in the f our years

af orenmenti oned was 51.00 p., 65.10

p., 73.86 p., and 87.16 p.

respectively, whereas the revenue

per unit was only 38.48 p., 47.17

p., 5307 p. ., and 66. 39 p.
respectively. It is thus found that
not wi t hst andi ng t he nmandat ory

provi sion contained in Section 59

of the Act, the Board has  been

selling energy t rates which are

| ower than the actual cost incurred

by its per unit act ual cost

i ncurred by it per unit of

production. Such being the factua

situation, there 1is absolutely no

basis for the contention wurged or

behal f of the appellants that the

tariff fixation the vice of

arbitrariness and is liable to be

interfered with by the Court on

that ground."

The period involved in that dispute was the years 1978-
79 and 1981-82 (This period is also relevant for the purpose
of this <case). In that case scope of Section 59 of the Act
was examined and it was observed that no attenpt has been
made on behalf of the respondent-Conpany to show-that the
Board was making undue profit. The Central Excise Duty has
been nerged in the wuniform tariff. The petitioner, in
effect, is seeking a reduction of the uniformtariff fixed
by the Board. It is not the case of the petitioner that the
tariff has been fixed regardless of considerations which
have to be taken into account wunder section 49. The
mechani cs of price fixation has to be left to the judgnent
of the executive.

We are of the view, the H gh Court was clearly in error
in directing nodification of the tariff fixed by the Board.

The appeal is allowed. The inpugned judgnent of the
H gh Court is set aside. There will be no order as to costs.

ClVIL APPEAL Nos. 3409-3411 OF 1997 (AR SING QUT OF
S.L.P. (© NOS. 11094, 11098 & 11106 OF 1995)].
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Leave granted.

In view of our judgnment in Civil Appeal Nos. 2347-48 of
1988, the above appeals are also allowed. There will be no
order as to costs.

ClVIL APPEAL NOS. 3461, 3462, 3462A OF 1992

In view of our judgnment in Cvil Appeal Nos. 2347-48 of
1988, the above appeals are dismssed. There will be no
order as to costs.




