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I N THE SUPREME COURT OF | NDI A
CRI M NAL APPELLATE JURI SDI CTI ON

CRIM NAL APPEAL NO. 1228 COF 2008

PURNA CHANDRA KUSAL ..... APPELLANT
VERSUS
STAT EOF ORISSA ... RESPONDENT
ORDER
1. This appeal by way of special leave is directed

agai nst the judgnent of the Hi gh Court of Oissa whereby
the appellant has been convicted for offence punishable
under Sections 302 and 376 of the Indian Penal Code. A
sentence of death had been awarded by the Sessions Court
and the sane has been confirmed by the Hi gh Court by way
of a reference nmade under Section 366 of the Code of

Crim nal Procedure.

2. As per the prosecution story, the appellant Purna
Chandra alias Chotu and P.W 5, Brunda Jai swal, the nother
of the deceased girl, were neighbours and were residing

in a basti near the railway |line near Bondanunda Railway
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Station. At about 5:00p.m on the 14th Novenber, 2002,
P.W 5 left her home for the local market to sell the
coal that she had collected fromthe railway line |eaving
behind her son P.W 10 and her deceased daughter who were
both playing with the appellant. P.W 5 returned hone
after fifteen or twenty mnutes and found that her
daughter was mssing. She along with P.W 10 searched for
her but could not find her. She, however, received
Information after a short while that the dead body of her
daughter was lying on the railway track. She rushed to
that side and found the dead body lying in between two
bogi es. Information about the dead body was al so conveyed
to the police and a police party soon reached the spot.
The body was al so despatched for its post nortem and it
was found that the girl had been raped and nurdered by
asphyxi ati on. A First Information Report was thereupon
drawn up on the basis of the inquiry conducted by the
pol i ce. During the course of the investigation, the
police arrested the appellant and on a statenent nade by
hi m under Section 27 of the Evidence Act, the clothes of
the victim which he had hidden after her rape and nurder,
were recovered. Simlarly on his disclosure, the clothes
that he had been wearing too were recovered. The trial
court relying on the evidence of PW 5 and P.W 10 and

also the fact that the recoveries had been made at the
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i nstance of the appellant convicted and sentenced him as

al ready nentioned above.

3. We have heard the | earned counsel for the parties.
4, W find absolutely no reason to interfere with the
conviction of the appellant. |In addition to the |ast seen

evidence of PPW 5 and P.W 10, we have the evidence of
the recoveries nmade at the instance of the appellant. The
clothes that the appellant and the deceased had been
wearing had also been taken into possession by the
I nvestigating agency and were found to be stained wth
human bl ood. W find therefore, that the |ast seen

evidence finds full corroboration fromthe recoveries.

5. W are, however, of the opinion that the death
sentence in the present case was not called for. The
appellant was a |l abourer living in a basti along side the
railway line and was, at the time of the incident, about
30 years of age. W also see that the entire evidence is
circunstantial in nature. Concededly, there 1is no
inflexible rule that a death sentence cannot be awarded in
a case resting on circunstantial evidence but courts are
as a mtter of prudence, hesitant in awarding this

sentence, in such a situation. It is true that the crine
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was i ndeed a heinous one as the victimwas only five years
of age and the daughter of P.W 5 who was a nei ghbour of
t he appell ant. On a cunul ative assessnent of the facts,
we are of the opinion that the death sentence should be

commuted into one for life.

6. In this view of the matter, we dism ss the appeal
but commute the sentence of death to life inprisonnment.
Wth this nodification in the H gh Court's judgnment, we

di sm ss the appeal .

7. Fee of the Amcus is fixed at 7,000/ -.

[ GYAN SUDHA M SRA]
NEW DELHI
JULY 12, 2011.



