http://JUDIS.NIC. I N SUPREVME COURT OF | NDI A Page 1 of 8
PETI TI ONER
MOHANLAL GANGARAM GEHAN
Vs.
RESPONDENT:

STATE OF MAHARASTRA

DATE OF JUDGVENT17/02/1982

BENCH
FAZALALI, SYED MURTAZA
BENCH.
FAZALALI, SYED MURTAZA
DESAI, D. A
VARADARAJAN, A. (J)
Cl TATI ON
1982 AIR’ 839 1982 SCR. (3) 277
1982 SCC (1) 700 1982 SCALE (1)143
Cl TATOR | NFO -
RF 1972 SC1817 - (18)
ACT:
Evi dence Act - Secti on 145- Scope of -l dentification

par ade- Accused identified by witness for the first tinme in
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HEADNOTE:

The prosecution case against the appellant was that on
the night of occurrence between 11 and 11.30 the inforner
and two of his friends were standing on a road when suddenly
the three accused energed out of the car and the appell ant
assaul ted and stabbed the injured person with a dagger. The
prosecution alleged that there was enemty between the
assailants and the injured person; that the informer | odged
a F.I.R at 00.50 hrs. and that the injured nman was picked
up by a Police Wreless Van and adnitted in the hospital.

The trial court convicted the accused under section
326/ 34 1.P.C. and sentenced t hem vari ously.

The High Court acquitted two of the three accused. In
regard to the appellant, disbelieving the evidence of the
doctor on the ground that the nane of the assailant was
first witten by her as "Tony" but later changedto read as
"Tiny" and that secondly there was no particular colum in
the register where the name of the assailant. could be
witten, the H gh Court altered the conviction to one under
section 326 I.P.C. and sent enced him to rigorous
i mprisonnent for three years.

On appeal to this Court it was contended on behal f of
the appellant that (1) the F.1.R was not |odged at 00.50
hrs. as clained by the prosecution; (2) the injured did not
know t he appellant before the occurrence; (3) the version of
the injured that the nanme of the assailant was disclosed to
himby a friend of the informer should not be accepted and
(4) the discrepancy in the name of the assail ant recorded by
the doctor was not such as to conpletely discredit her
evi dence.

Al'l owi ng the appeal
N

HELD: (a) The change of nanme "Tony" into "Tiny" in the
hospital register mght be due to nmis-hearing of the nane in
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the first instance and correcting it later. Miuch coul d not
be made of this circunstance. The doctor had initialled the
alteration. The prosecution has not nmade any attenpt to
decl are

278

the doctor a hostile wtness and to cross-exan ne her
Therefore the change in the nane could be a bona fide
m stake. That apart, the injured was fully conscious at the
time he nade the statenment to the doctor. [282 A-C]

(b) The H gh Court was in error in stating that there
was no particular colum in the hospital register in which
the name of the assailant could be mentioned. The entire
part of the register where the statement had been recorded
by the doctor is described as the "Registrar’s note" which
conprehends everything ~including the nature of injuries to
the injured, any statement nade by himor simlar other
matters. [281 E-F]

(c) There is no evidence on record to show that the
doctor was in any way friendly with the appellant or
inimcal towards the injured nan; she was an absolutely
di sinterested and i ndependent witness. [281

2 (a) The Hgh Court had erred in holding that the
doctor’s evidence was inadm ssible in that the provisions of
section 145 of the Evidence Act had not been conplied wth.
[282 F]

(b) Section 145 applies only to ‘cases where the sane
person nakes two contradictory statenments either in
different proceedings or in tw different 'stages of a
proceeding. If the naker of a -statenent is  sought to be
contradicted, his attention should be drawnto his previous
statenents under section 145, that is to say, where the
statenments nade by a person or a witness is contradicted not
by his own statenent but by the statement of  another
prosecution witness the question ~of application of section
145 does not arise. [283 A-(]

(c) The doctor’s statement was an admission of a
prosecution w tness. If it was inconsistent wth the
statenent nade by another prosecution witness there was no
guestion of application of section 145 of the Evidence Act.
[283 (C

In the instant case the statenent of the injured to the
doctor being first in point of tine it nmust be preferred to
any subsequent statenent nade by the injured.

There is nuch evidence to show that the injured didnot
know the appellant before the date of the incident. No test
identification parade had been hel d. The appellant was shown
by the police before he identified him If the accused was
not known to the injured and his friends before the incident
and was identified for the first time in the court, this
evi dence has no value and cannot be relied wupon in the
absence of a test identification parade. [285 E, C, F]

V.C. Shukla v. State (Delhi Administration), [1980] 3
S.C R 500 and Sahdeo Gosain & Anr. v. The King Enperor
[1944] FCR 223, referred to.

JUDGVENT:

CRI M NAL APPELLATE JURI SDICTION: Crimnal Appeal No. 4
of 1976.
279

Appeal by special leave fromthe judgnent and order
dated the 29th August 1975/1st Sept., 1975 of the Bonbay
H gh Court in Criminal Appeal No. 1639 of 1972.

Ram Jet hmal ani, Ms. S. Bhandare, A N. Karkhanis, T.
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Sridharan and C K. Sucharita for the Appellant.

J.L. Nain, and HR Khanna and M N. Shroff for the
Respondent .

The Judgnent of the Court was delivered by

FAZAL ALI, J. This appeal by special leave is directed
against a judgnent dated 29th August 1975/1st Septenber
1975, of the Bonmbay High Court convicting the appellant,
Mohanl al Gangaram Gehani (hereinafter referred to as A1)
under section 326, |.P.C. and sentencing himto rigorous
i mprisonnent for three years. He was al so convicted under s.
323 read with s. 34 1.P.C. but no separate sentence was
awar ded.

The trial court had convicted A-1 under s. 326/34
I.P.C. which was altered by the H gh Court to one under s.
326 sinpliciter. The details of the prosecution case are to
be found in the judgnment of  the High Court and it is not
necessary for us to repeat the same. We shall, however, give
a brief” resume of the inportant facts which are germane for
deci ding the short points raised by M. Jethnal ani, counse
for the appell ant-.

The occurrence out of which the present appeal arises
appears to have taken placeon April 2, 1972 at about 11-
11.30 p.m According to the prosecution while Ishrat Malik
Faqi h (hereinafter ‘referred to as ’'lIshrat’) was returning
froma novie in Paradise C nenm, situated at Lady Janmashed|i
Road, Mahim at about’ 12 15 a.m he nmet Salim a friend of
his, alongwith Shai kh Abdul Kalimalias Pappu (P.W 4). He
al so saw another person standing with Salimand Pappu. Al
of them started talking to one another when suddenly they
saw a black Fiat car comng from Lady Janashedji Road and
taking a turn to Chotani Road. The car ~stopped near the
pl ace where the aforesaid persons were talking and A-1, A-2
(Shashi) and A-3 (Kumar) energed fromthe car. According to
the informant, Ishrat, all the three accused were known to
hi m before. These persons were dead drunk and asked I shrat
and party as to who anongst themwas their | eader. Sonme sort
of
280
an altercation took place in the course of which A-2 caught
hold of the shirt of Shanker Shetty and assaulted himwth
fists. He was joined by A-3 and the altercation cul n nated
in a murderous assault said to have been made by A-1 who
took out a dagger and stabbed Shetty on the right side of
the stomach bel ow the chest. Shetty fell down. Thereafter A-
1 ran back to his car and sped away | eaving behind A-3 who
could not get into the car. Ishrat imediately proceeded to
the Mahim police station and lodged an F.I:R wth Sub-
I nspector Sawant (P.W 7) at 00.50 hrs. On April 3, 1972.
According to the prosecution, the informant had rushed to
the police station and |odged the F.I1.R wthin an hour of
t he occurrence.

Subsequently, it appears that a wireless police van
whi ch passed through the place of occurrence having found
Shetty lying injured picked himup and renoved himto K E.M
Hospital. Dr. Heena (P.W 11) adnitted Shetty and nade a
note of the injuries received by himin the notesheet of the
hospital register and also mentioned the fact that the
injured had naned his assailant as one Tiny. It was further
all eged by the prosecution that Sawant after recording the
F.I1.R rushed to the hospital and contacted Shetty and
recorded his statement at 1.45 a.m

After the usual i nvestigation, char gesheet was
submitted against A-1 to A-3 who were ultimately tried and
convicted for an offence under s. 326 read with s. 34 |.P.C
and A-1 was sentenced as nentioned hereinbefore. A-2 and A-3
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each was sentenced to suffer rigorous inprisonment for two
years. A-1 pleaded i nnocence and his defence was that he was
falsely inmplicated due to enmty because Ishrat and his
friends were carrying on Matka business and the appellant
being an informer of the Custons Departnent had made certain
reports against the prosecution wtnesses particularly
I shrat who was a snuggler. W need not refer to the defence
of A-2 or A-3 as they have been acquitted by the H gh Court.

The appell ant raised several points before the High
Court which after hearing the parties confirmed his
convi ction but reduced his sentence to rigorous inprisonnent
for three years.

In support of the ‘appeal M. Jethmalani has argued
three inportant points relating to certain circunstances
whi ch conpletely denplish . the entire prosecution case
agai nst the appel | ant-

281

In the first place, it was argued that the F.1.R was not at
all lodged at 00.50 hrs. as alleged by the prosecution but
much | ater. Secondly, Shetty did not know the appellant
before the occurrence and thirdly, M. Jethmalani argued
that his version that the name of the appellant was
di scl osed to himby Salim should not be accepted.

Anot her inportant ecircunstance to " which our attention
was drawn and which has greatly inpressed us is that the
hospital register (Ext. 22) shows that when Shetty was taken
to the hospital and produced before Dr. Heena (P.W 11) he
gave the name of 'his assailant as one Tiny or Tony. The
evi dence further shows that Tiny or Tony was undoubtedly a
known person who was living in a locality near the place of
occurrence and was not —a fictitious red herring as the
prosecution would have us believe. According to Ext. 22
Shetty nade a statement to Dr. Heena at 1. 15 a.m on Apri
3, 1972. Dr. Heena, who appeared as P.W 11, fully supported
the contents of Ext. 22.

It is manifest that once the statenent of P.W 11 is
accepted then the entire prosecution case against the
appel lant falls. The High Court realising the inportance of
this docunent and the evidence of P.W 11 seens to have
explained it away on three nmain grounds. In the first place,
the High Court laid great enphasis won the fact that where
Dr. Heena had nentioned the nane of Tiny, there was no
particular colum where the nane of assailant could be
given. W& have exam ned the original docunent ourselves and
we find that the entire part of the register  where the
statement has been recorded by P.W 11 is described as
Regi strar’s note which conprehends everything including the
nature of injuries of the injured, any statenent nade by him
or simlar other mtters. W are, therefore, unable to agree
with the Hi gh Court that there was no particular  colum
under which the name of the assailant could be nmentioned.
Moreover, there is absolutely no evidence on the record to
show that P.W 11 was in any way friendly with the appell ant
or had any aninus against Shetty which mght inpel her to
nake fal se entries in order to oblige the appellant. P.W 11
was an absolutely disinterested and independent witness.
After going through her evidence we find no reason why her
evi dence shoul d not be accepted in toto.

The High Court further observed that fromthe hospita
register it appears that the word *Tony was first witten,
then crossed
282
and changed into 'Tiny’. This may be a nistake in the
pronunci ation of the name and rmuch significance cannot be
attached to this circunstance because P.W 11 had initialled
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the change and it is not a case of forgery at all. Moreover,
P.W 11 was examned as a prosecution witness and if the
| ear ned prosecutor had thought that she (P.W 11) had given
fal se evidence to help the appellant, he could have decl ared
her hostile and sought the perm ssion of the court to cross-
exam ne her but no such course was adopted. Hence, the nere
change of the word 'Tony' to Tiny' can be explained on the
basis of a bona fide mistake. There is no erasure. Both
nanes are decipherable. What may have happened was that the
injured may have pronounced Tiny in such a way that P.W 11
thought it was Tony but on further clarification the injured
must have said that it was Tiny.

P.W 11 in her evidence has clearly stated that she had
exam ned the patient and had given the history of the
assault with knife by “a person called Tiny and that the
patient was fully conscious. There is nothing in her
evi dence to show that her statenment could be untrue.

The Hi gh GCourt then sought to exclude the evidence of
P.W 11 as being inadm ssible as the provisions of s. 145 of
the Evidence Act were not conplied wth. It was suggested
that Shetty had nentioned  the name of the appellant in his
statement in court but the statenent of P. W 11 shows that
he had named Tiny as his assailant and, therefore, Dr. Heena
(P.W 11) should have been cross examned on this point to
explain the contradiction. Wth great respect, the High
Court has erred on this point and has misconstrued the
provisions of s. 145 of the Evidence Act - which nmay be
extracted thus:

"145. Cross-exami nation as to previous statenents
in witing.

A witness nay be cross-examned as to  previous
statenents made by him in witing or reduced into
witing, and relevant to nmatters in-question, wthout
such witing being showmn to him or being proved, but,
if it is intended to contradict himby the witing, his
attention nust, before the witing can be proved, be
called to those parts of it which are to be used for
the purpose of contradicting him"

283

It is obvious froma perusal of s. 145 that it applies
only to cases where the sane person nakes two contradictory
statenments either in different proceedings or in- two
different stages of a proceeding. If the maker  of a
statenent is sought to be contradicted, his attention should
be drawmn to his previous statement under-s. 145. |n other
words, where the statement nade by a person or witness is
contradicted not by his own statenent but by the statenent
of anot her prosecuti on w tness, the question of. the
application of s. 145 does not arise. To illustrate, we
m ght give an instance-suppose A, a prosecution wtness,
nmakes a particular statement regarding the part played by an
accused but another witness B makes a statenment which is
i nconsistent with the statement made by A, in such a case s.
145 of the Evidence Act is not at all attracted. |ndeed, if
the interpretation placed by the Hgh Court is accepted,
then it wll be extrenely difficult for an accused or a
party to rely on the inter-se contradiction of various
wi t nesses and every tinme when the contradiction is nmade, the
previous witness would have to be recalled for the purpose
of contradiction. This was neither the purport nor the
object of s. 145 of the Evidence Act.

For instance, in the instant case, if P.W 11 had been
exam ned under s. 164 of Code of Criminal Procedure or
before a comitting court and made a particular statenent
which was contradictory to a statenent nade in the Sessions




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 8

Court, then s. 145 would have applied if the accused wanted
torely on the contradiction. Such, however, is not the
position because the evidence of P.W 11 is not only
consi stent throughout but the earlier statement recorded by
her can be taken to corroborate her. There was no question
of contradicting the statement of P.W 11 by her previous or
subsequent statenent. On the other hand, Dr. Heena was a
prosecution witness whose statenent that Shetty had naned
Tiny on the wearliest occasion, was an adnmission by a
prosecution witness which threw considerable doubt on the
conplicity of the appellant in the occurrence. If Shetty
stated in his evidence that he named A-1 (Mhanlal) then
that would be a statenent which was contradictory to that of
P. W 11 and the question wll be which of the two
statenments should be preferred. |If Dr. Heena had nade two
i nconsi stent statenents then only s. 145 woul d have appli ed.
284

I n Bishwanath Prasad & O's. v. Dwarka Prasad and
Os. (1) while dwelling wupon a distinction between an
adnmi ssion and a statenent to which's. 145 would apply, this
Court observed as follows:

“In the forner case an admission by a party is
substantive evidence if it fulfills the requirenments of

s. 21 of the ‘'Evidence Act; in the |latter case a prior

statenent is /used to discredit the credibility of the

wi tness and does not becone substantive evidence. In
the former there is no necessary  requirement of the
statenment containing the admission having to be put to
the party because it is evidence proprio vigor: in the

latter case the Court cannot be invitedto disbelieve a

witness on the strength of a prior contradictory

statenment unless it has been put to him as required by

s. 145 of the Evidence Act."

The statenent made by P.W 11 was, therefore, an
adm ssion of a prosecution wi tness and if it was
inconsistent with the statenent made by anot her prosecution
wi tness nanely Shetty, there ‘was no question/ of the
application of s. 145 of the Evidence Act which did not
apply to such a case in ternmns.

Thus, the reason given by the High Court for
di strusting the evi dence of Dr. Heena i's whol I'y
unsust ai nabl e. Mreover, the statenment of the injured to Dr.
Heena being the first statement in point of tinme nust be
preferred to any subsequent statenent that Shetty nay have
made. In fact, the adnitted position is that Shetty did not
know t he appell ant before the occurrence nor did he know his
nanme which was disclosed to him by one Salim Therefore,
Salimwho is now dead, being the source of information of
Shetty would be of doubtful admissibility as it is not
covered by s. 32 of the Evidence Act. And, once we believe
the evidence of P.W 11, as we nust, then the entire bottom
out of the prosecution case is knocked out.

Apart from this, there is another circunstance which
renders the testinony of Shetty (P.W 5) valueless. He
admts in para 10 of his evidence (page 35 of the paperbook)
that he had not seen the accused before the date of the

incident, that he did not know himat all, and that he cane
to know the nane of the accused on the
285

date of the incident and that it was Salimwho had given him
the name of the accused while he was being taken to the
hospital. The fact that Salimdisclosed the nane of the
appel lant to Shetty is falsified by the fact that he did not
nane the appellant to Dr. Heena when he reached the hospita

but named one Tiny. It is also relevant to note that Tiny
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Advani is not an wunknown figure but is a living person as
woul d appear fromthe evidence of P.W 3, Shai kh, where he
says that he knew Tiny Advani who is also known to Ishrat,
Sal i m and Pappu and they are on greeting ternmns.

Anot her inportant circunstance which discredits the
testinmony of P.W 5 (Shetty) is that he adm ts that although
he did not know the accused from before the occurrence yet
the accused was shown to him by the police at the police
station. The relevant statement of P.W 5 may be extracted
t hus:

"I had seen the accused before com ng to the Court
and after the incident, | had seen the accused ten days
after I was discharged fromthe hospital. I was shown
these accused by the Police at the Police Station."
Thus, as Shetty did not know the appellant before the

occurrence and no Test Identification parade was held to
test his power of identification and he was al so shown by
the police before heidentified the appellant in court, his
evi dence becones absolutely valueless on the question of
identification. On this ground alone, the appellant is
entitled to be acquitted. It is rather surprising that this
i mportant circunstance -escaped the attention of the High
Court while it laid very great stress in criticising the
evidence of Dr. Heena when her evidence was true and
straight forward

For these reasons, therefore, we are unable to place
any reliance on the evidence of Shetty so far as the
identification of the appellant is concerned.

The other witness who knew the accused is P.W 1
(I'shrat) who is said to have lodged the F.I.R._at Mahim
police station at 12.50 a.m on 3.4.1972. There is clear
intrinsic evidence in the case to showthat the FIR was
ante-tined and coul d not have been | odged at 12.50 a.m P. W
7, Sawant had clearly admitted in his evidence at page 41 of
t he Paperbook that the station diary entry which has to
contain the contents of the F.1.R -does nention that Ishrat
had
286
visited the Police station and lodged the conplaint. The
witness further admits that the station diary entry does not
al so mention anywhere that he (P.W 7) had left the police
station for K E. M hospital acconpanied by P.W 1, Ishrat.
He al so adnits that he knew t he accused before the incident:

The witness further admits that although he had conme to
know the nanme of the assailant at 12.50 a.m yet he did not
take any step to arrest or cause the arrest of any one of
the accused. He has not given any explanation  for this
unusual conduct. It is extrenely doubtful if P.W 1 had
actually named the appellant, inspector Sawant . would not
have arrested himimediately after the F.I.R was |odged
or, at any rate, after he returned fromthe Hospital. The
evi dence, however, shows that A-1 was arrested on 5.4.72,
that is to say, two days after the occurrence. No
expl anation for this unusual phenonenon has been given by
the prosecution.

For these reasons, therefore, the statement of P.W 1
that he lodged the F.I.R at 12.50 a.m on 3.4.72 and
di scl osed the nane of the appellant becomes absolutely
doubtful. If we reject this part of the evidence of P.W 1,
then his evidence on the question of complicity of the
appellant in the crine al so beconmes extrenely doubtful.

The only other evidence against the appellant is that
of P.W. 3 and 4. So far as P.W 3 is concerned his evidence
also suffers fromthe same infirmty as that of Shetty. P.W
3 (Shaikh) admits at page 22 of the Paperbook that he had
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not seen the accused or any of the three accused before the
date of the incident and that he had seen all the three for
the first tine at the time of the incident. He further
admits that the nanes of the accused were given to him by
the police. In these circunmstances, therefore, if the
appel  ant was not known to him before the incident and was
identified for the first time in the court, in the absence
of a test identification parade the evidence of P.W 3 was
val uel ess and coul d not be relied upon as held by this court
in V.C. Shukla v. State (Delhi Adm nistration)(1l) Were this
Court made the foll owi ng observati ons:

"Moreover, the identification of Tripathi by the
witness for the first tinme in the court without being
tested by a prior test identification parade was
val uel ess. "

287

Sane view was taken in a Federal Court decision in
Sahdeo Gosain & Anr. v. The King Enmperor. (1)

This, therefore, disposes of the evidence of PPW 3. As
regards thhe  evidence of P.W 4, the H gh Court itself found
at page 129 of the paperbook that the |earned Additiona
Sessi ons Judge had disbelieved P.W 4, Shaikh alias Pappu
Therefore, the evidence ~of P.W 4 also goes out of
consi der ati on.

The position, 'therefore, is that there is absolutely no
| egal evidence on the basis of which the appellant could be
convi ct ed.

For the reasons given above, we are satisfied that the
prosecution has not been able to prove its case against the
appel | ant beyond reasonabl e doubt. The appeal is accordingly
al l owed and the appellant is acquitted of the charges framed

against him He will now be discharged from his bail bonds
and need not surrender.
P.B.R Appeal all owed.
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