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ACT:

Constitution of I'ndia, 1950: Arts. 14 & 15(4)--Adnission
of eveni ng cl asses of LL. B. Degr ee of Punj ab
University--Rule restricting adm ssion to regular enpl oyees
of Governnment and sem -Covernment institutions--Validity
of --Cl assification should satisfy tests |aid  down-Surround-
i ng circunstances--Wen relevant--C assification by identi-
fication of sources should not be arbhitrary--Cent  percent
reservation of seats for certain classes of persons to the
exclusion of nerit candi dates-Wether valid.

Art. 13--Doctrine of severability--Wen part of a rule
held violative of Art. 14 and prima facie not severable from
valid part--Wiether entire rule to be struck down.

Prof essi onal Col |l eges--Adni ssion to: Punjab Uni ver -
sity-Adm ssion to evening class of LL.B. course--Rule pro-
viding that adm ssion open only to 'regul ar —enpl oyees’ of
CGovernment/ Sem - Gover nnent i nstitutions--Enpl oyees of pri-
vate institutions excluded-Wether discrimnatory and viol a-
tive of Art. 14--Cent percent reservation of seats for
certain classes of persons only to the exclusion of nerit
candi dat es- - Whet her val i d.

HEADNOTE:

The prospectus for the year 1988/89, for admssion in
the evening classes of the Three-Year LL.B. Degree Course
conducted by the Departnment of Laws of the Punjab Universi-
ty, prescribed that adm ssion to evening classes was open
only to regular enployees of Governnent/ Sem -CGovernnent
institutions/affiliated Coll eges/Statutory Corporations -and
CGovernment Conpani es and that a candi date should attach No
Obj ection/Pernmission letter from his enployer wth his
application for adm ssion. Qut of the 150 seats available in
the evening cl asses, 64 were reserved for schedul ed castes,
schedul ed tribes, backward cl asses, physically handi capped
persons, outstandi ng sportsnen and defence personnel and the
remai ning 86 were reserved for regul ar enpl oyees of Govern-
ment/ Semi - Governnent institutions etc., as nentioned in the
aforesaid rul e for adm ssion.
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The two appellants, one enployed in a Limted Conpany, a
joint venture with an Undertaking of the State Governnent
and the other working as a tenporary enployee in a State
Government office, applied for admssion in the evening
classes with "No Objection Certificates” fromtheir enploy-
ees. Both were interviewed but were not. selected, although
their positions in the merit list were 29 and 19 respecti ve-
ly, on the ground that wile one of the appellants was an
enpl oyee of a Public Limted Conpany and did not fall within
the exclusive categories as mentioned in the inpugned rule,
the other was only a tenporary enpl oyee.

Both the appellants filed wit petitions in the Hi gh
Court, challenging the validity of the inpugned rule. Peti-
tions were also filed by five other refused candidates. It
was contended that the inmpugned rule was violative of Art.
14 of the Constitution. The Hi gh Court dismissed the wit
petitions. \While -upholding the validity of the inmpugned
rule, the H gh Court held that Governnent enployees had
protection of ‘Art. 311 of the Constitution which non-Govern-
nent enployees did not have and that the enployees of the
Semi - Governnent institutions were also on the same footing.
Hence the two appellants filed appeals in this Court.

In the counter affidavit filed in this Court the re-
spondents sought to justify the exclusion of private enpl oy-
ees, restricting adm ssion to evening classes only to the
CGovernment enpl oyees and sinmilar other institutions on the
grounds of production of bogus certificates of enploynent
from private enployers and inparting of |egal education to
the enployees of the Government/Sem - Governnment. and ot her
institutions as in public interest. It was —also.  contended
that a candi date shoul d have an assured tenure of enpl oynment
likely to continue for three years and that, as far as
possi ble, there should be no possibility of wastage of a
seat .

Al'l owi ng the appeal s,

HELD: 1.1 Article 14 forbids |legislation, but does not
forbid reasonable classification, Wiether a classification
is a permissible classification under Art. 14 or ‘not, two
condi tions nust be satisfied, namely, (1) that the classifi-
cation nust be rounded on an intelligible differentia which
di stingui shes persons or things that are grouped together
fromothers left out of the group, and (2) that the differ-
entia must have a rational nexus to the object sought to be
achieved by the statute in question. [697F]

691

1.2 In considering the reasonabl eness of —classification
from the point of view of Art. 14 of the Constitution, the
Court has to consider the objective for such classification

If the objective be illogical, unfair and unjust, necessari -
Iy the classification will have to be held as unreasonabl e.
[ 703C- D]

1.3 No doubt, a classification need not be nmade wth
mat hemati cal precision but, if there be little or no differ-
ence between the persons or things which have been grouped
together and those left out of the group, then the classifi-
cation cannot be said to be a reasonable one. [700C]

1.4 Surrounding circunstances may be taken into consid-
eration in support of the constitutionality of a law which
is otherw se hostile or discrimnatory in nature. But the
ci rcunst ances nmust be such as to justify the discrimnatory
treatnment or the classification subserving the object sought
to be achi eved. [700G H]

Ram Krishna Dalma v. Shri Justice S.R Tendol kar
[ 1959] SCR 279, relied on.

1.5 Aclassification by the identification of sources
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nost not be arbitrary but should be on a reasonable basis
having a nexus wth the object sought to be achieved.
[ 704H; 705A4]

Chitra Grosh v. Union of India, [1970] 1 SCR 413 and
D.N. Chanchala v. State of Mysore, [1971] Supp. SCR 608
relied on.

1.6 In the instant case, the objective of starting the
evening classes was to acconmpdate in the evening classes
enpl oyees in general including private enployees who were
unable to attend norning classes because of their enploy-
ment. However, in framing the inpugned rule, the respondents
have deviated fromits objective for starting the evening
cl asses. [699F- G

The classification of the enpl oyees of Governnent/Sem -
Covernment institutions etc. by the inpugned rule for the
purpose of admission in the evening classes of Three-Year
LL. B. Degree Course to the exclusion of all other enployees,
i s unreasonabl e and unjust, as it does not subserve any fair
and | ogi cal objective. [703D

The 'Governnent and public sector enpl oyees cannot be
equated with Government ~undertaking and conpanies. The
cl assification of
692
Government undertaki ngs and conpanies nay, in certain cir-
cunst ances, be a reasonable classification satisfying the
tests laid down but the enpl oyees of Governnent/Sem - Gover n-
nent institutions etc., as nentionedin the-inpugned rule,
cannot be held to constitute a valid classification for the
pur pose of adnission to evening cl asses of Three years LL.B
Degree Course. [703F- G

H ndustan Paper Corpn. Ltd. v. Governnent - of Keral a,
[1986] 3 SCC 398, distinguished.

1.7 The CGovernnent enpl oyees or the enpl oyees of Semi -
Governnment and other institutions cannot-stand on a differ-
ent footing fromthe enpl oyees of private concerns, insofar
as the question of adm ssion to evening classes is con-
cerned. [699H

Though the service conditions of enployees of Govern-
ment/ Sem Government institutions —etc. are different, and
they may have greater security of service, that  hardly
matters for the purpose of admi ssion in the evening classes.
The test is whether both the enpl oyees of private establish-
nments and the enpl oyees of Governnent/ Semni - Gover nnent i nsti-
tutions etc. are equally in a disadvantageous position- in
attending norning classes. There can be no doubt that both
of them stand on an equal footing and there is no difference
between these two cl asses of enployees in that regard. To
exclude the enployees of private establishnents wll _not,
therefore, satisfy the test of intelligible differentia that
di stingui shes the enployees of Governnment/ Seni - Governnent
institutions etc., grouped together fromthe enployees of
private establishments. [700A-C]

1.8 Though an educational institutionis entitled to
identify sources fromwhich adm ssion will be made in  such
institution, there is no difference between identification
of the sources and a classification. If any source is speci-
fied, such source nust also satisfy the test of reasonable
classification and also that it has a rational nexus wth
the object sought to be achieved. The sources nust be cl as-
sified on reasonable basis, that is to say, it cannot be
classified arbitrarily and unreasonably. The inpugned rule
does not satisfy the test laid dowmn in this regard. [704D,
Fl

Chitra Grosh v. Union of India, [1970] 1 SCR 413 and
D.N. Chanchala v. State of Mysore, [1971] Supp. SCR 608,
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relied on.

1.9 The circunstances relied on by the respondents, nanely,
t he

693

possibility of production by the candi dates of bogus certif-
icates and insecurity of their services are not such circum

stances as will justify the exclusion of the enployees of
private establishnents fromthe evening classes. [700H
701A]

Ram Krishna Dalmia v. Shri Justice S. R  Tendol kar
[1959] SCR 279, expl ai ned.

1.10 The exclusion of enployees of private establish-
nments cannot also be justified on admnistrative grounds.
The respondents have not placed any material before the Hi gh
Court or in this Court as to.in how nany cases they had cone
across bogus certificates produced by private enployees
during the time the adm 'ssion to evening classes was open
also to private enployees. It may be that there were one or
two cases of production of bogus certificates, but that
cannot be a ground for the exclusion of all private enploy-
ees from the benefit of getting legal education in the
eveni ng cl asses. [701E-F]

Pannalal Binjraj v. Union of India, [1957] SCR 233 distin-
gui shed-

1.11 There is/no material to indicate that by the ex-
pression "regul ar enployees" it is intended to include only
those enpl oyees who will have an assured tenure of service
for three vyears, that is to say, co-extensive wth the
period of the Three-Year LL.B. Degree Course. The expression
"regul ar enpl oyees",  nornally means bona fide enployees.
Such bona fide enpl oyees nay be pernmanent or tenporary. Al
that the University can insist is that one should be a bona
fide enployee and if there be materials to show that a
candi date for admission in the evening classes is 'a bona
fide enployee, the University cannot further insist on an
assured tenure of service of such an empl oyee for a period
of three years. The reason for exclusion of private enploy-
ees on the ground that there may not be an assured 'tenure of
enpl oyment likely to continue for three vyears, therefore,
not only does not stand scrutiny but is also wunfair and
unjust and cannot formthe basis of  such an -exclusion
[ 702A- C]

1.12 It is difficult to understand the logic of the rule
restricting admi ssion in the evening classes to enployees of
Gover nment / Seni Government institutions etc.-on the plea that
such enployees require | egal education in public interest.
It may be that certain sections of CGovernnent - enpl oyees
require | egal education hut, surely Governnment enpl oyees in
general do not require legal education. Certain private
sector enployees nmay also require | egal education in the
interest of the

694

establishnents of which they are enployees. It cannot,
therefore, be laid down that only Governnent enployees
require | egal education and not private enployees. [703B]
Jolly v. State of Kerala, AIR 1974 Kerala 178, approved.

The inpugned rule, having nade a classification which
cannot be justified on any reasonabl e basis, nmust be held to
be discrimnatory and violative of Art. 14 of the Constitu-
tion. [705B]

2. It is not possible to bring the inpugned rule in
conformity wth the provision of Art. 14 by putting a ful
stop after the words "regul ar enpl oyees" and striking down
remai ning part of the inmpugned rule, so as to read "Adm s-
sion to evening classes is open only to regular enployees"”.
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Prima facie, the part which is sought to be retained is not
severable fromthe remaining part of the rule. The invalid
portion is inextricably mxed up with the valid portion of
the rule and, accordingly, the entire rule requires to be
struck down. [705G H|

R M D. Chamarbaugwalla v. Union of India, [1957] SCR
930, relied on.

B. Prabhakar Rao v. State of Andhra Pradesh, [1985]
Supp. SCC 432, distinguished.

3. Article 15(4) does not contenplate to reserve all the
seats or the majority of the seats in an educational insti-
tution at the cost of the rest of the society. The sane
principle should also apply with equal force in the case of
cent percent reservation of seats in educational institu-
tions for a certain class of persons to the exclusion of
nmeritorious candidates. [707A-B]

MR Balaji v. State of Mysore, [1963] Supp. 1 SCR 439;
Pradeep  Jain v. Union of India, [1984] 3 SCR 942 and N da-
marti Maheshkunmar v. State of Mharashtra, [1986] 2 SCC 534,
relied on.

In the instant case, the respondents have reserved 64
seats out of 150 seats for - Schedul ed Castes, Schedul ed
Tri bes, backward classes etc. Qut of the remaining 86 seats,
reservation of seats for regular or bona fide enpl oyees for
admi ssion to evening classes should, in no event, exceed the
l[imt of 50 per cent. The admission to the renmaining 43
seats will be open to the general candidates on nerit basis.
Thus, while the respondents will be at liberty to reserve
seats for regular or bona fide
695
enpl oyees for adm ssion to evening classes, such reservation
shoul d not exceed SO per cent after deducting the nunber of
seats reserved for Scheduled Castes, Scheduled Tribes,
backward cl asses etc. [709B-(C

4. The inpugned rule is discrimnatory and violative of
Art. 14 of the Constitution and is-accordingly struck down
as invalid. The refusal by the respondents to adnmt the
appel lants in the evening classes of the Three-Years /LL.B.
degree course was illegal. The appellants are, therefore,
entitled to he admtted in the evening cl asses. However, the
striking down of the inpugned rule should not in any manner
what soever disturb the adm ssions already made for the
sessi on 1988-89. The respondents should admt the appellants
in the second senester which has commenced from  January,
1989 and allow themto conplete the Three-Year LL.B. _degree
course, if not otherwise ineligible an the ground of  unsat-
isfactory academ c performance. The seats allocated to the
appellants wll be in addition to the normal intake of
students in the college. [710D F]

Ajay Hasia v. Khalid Mijjib Sehravardi, [1981] 2 SCR 79,
relied on.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal Nos. 837 and
838 of 1989.

From the Judgnment and Order dated 12.9.1988 of the High
Court of Punjab and Haryana in C.WP. Nos. 6871 and 6485 of
1988 respectively.

Kapi| Sibal, Rajiv Dhawan and Ms. Kam ni Jaiswal for the
Appel | ant s.

P.P. Rao, R K Cupta, Janendra Lal, M. Purnima Bhat and
E.C. Agarwal a for the Respondents.

The Judgrment of the Court was delivered by
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DUTT, J. Special leave is granted in both these mat-
ters. Heard | earned Counsel for the parties.

These two appeals preferred by the appellants, Deepak
Si bal and Mss Ritu Khanna, are directed agai nst the conmon
j udgrment of the Punjab & Haryana Hi gh Court whereby the High
Court dismssed the two wit petitions filed by the appel-
| ants and al so some other wit

696

petitions challenging the constitutional validity of the
rule for admission in the evening classes of the Three- Years
LL.B. Degree Course conducted by the Departnent of Laws of
the Punjab University.

The inpugned rule that was published in the prospectus
for the year 1988-89 relating to admi ssion to 150 seats in
the evening classes in the Three-Year LL.B. Degree Course is
extracted as foll ows:

"Admi'ssion'to evening classes is open only to
regul ar -~ enpl oyees of Government/ Sem - Gover n-
ment institutions/ affiliated colleges/Statu-
tory Corporations and CGovernnment Conpanies. A
candi dat e applying for admssion to t he
eveni ng cl asses shoul d attach No
nj ection/Perm ssion letter fromhis present
enpl oyer wi'th his application for adm ssion."

It is not disputed that there are 150 seats in the
norni ng cl asses and anot her 150 seats in the evening class-
es. In both the norning and eveni ng classes reservati on has
been nmade for schedul ed castes, schedul ed tribes, backward
cl asses, physically handi capped persons, outstanding and
def ence personnel. In the nmorning classes out of 150 seats,
64 seats are reserved for - scheduled -castes, ‘scheduled
tribes, backward classes etc. and the renmaining 86 seats are
allotted to general students selected on nerit basis.  Sim-
larly in the evening classes, the remaining 86 seats are
also reserved for regular enployees of Government/Sem -
Government institutions etc., as nentioned in the inpugned
rule for adm ssion.

The appellant, Deepak Sibal, passed the Bachelor of
Commer ce Examination fromthe University of Punjab in’ June,
1981 securing 61.5 per cent nmarks in the aggregate. On June
1, 1988, he was appointed to the post of Accountant in Agro
Chem Punjab Ltd. with effect from June 2, 1988 on probation
for a period of six nonths. Agro Chem Punjab Ltd. is ~stated
to be a joint venture with Punjab Agro Corporation Ltd.,
Chandi garh, an Undertaki ng of the Punjab Governnent.

On July, 18, 1988, the appellant, Deepak Sibal, applied
for admission in the evening classes of the Punjab Universi-
ty for the Three-Year LL.B. Degree Course with a ' No bjec-
tion Certificate’ fromhis enployer dated July 18, 1988. He
was granted an interview sonetine in the first week of
August, 1988, but he was not selected. On enquiry, he cane
to know that although his position was 29 in the nerit Iist,
he was decl ared ineligible because he was an enpl oyee of a
697
Public Limted Conmpany and did not fall within the exclusive
categories, as nentioned in the inpugned rule, to which
adnmi ssion in the evening classes was restricted.

The ot her appellant, namely Mss Ritu Khanna, passed the
Bachelor of Arts Examination from the Punjab University
securing 4 18 marks out of 650 marks. She was tenporarily
appointed to the post of Helper in the office of the Direc-
tor, Water Resources, Punjab. She also applied for adni ssion
in the evening classes of the Three-Year LL.B. Degree Course
of the University with all requisite certificates on July
18, 1988. She was granted an interview on July 30, 1988 and
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al t hough her position in the nerit list was 19, she was not
sel ected for adnission on the ground that she was only a
t enporary enpl oyee

Both the appellants, being aggrieved by the refusal of
the University to admit themin the evening classes of the
Three-Year LL.B. Degree Course, filed two separate wit
petitions in the Punjab & Haryana Hi gh Court chall enging,
inter alia, the constitutional validity of the inpugned
rule. Five other wit petitions were also filed by the
candi dat es who were refused adm ssion in the evening cl asses
in view of the inpugned rule. At the hearing of the wit
petitions before the Hi gh Court, it was contended on behalf
of the petitioners including the appellants, that the im
pugned rule was violative of Article 14 of the Constitution
The High Court overruled the contention and, as stated
already, disnmissed the wit petitions. Hence these two
appeal s by the two appellants.

It “is nowwell settled that Article 14 forbids class
| egi sl ati on, but does not forbid reasonable classification
Whet her ‘a ~classification is a permssible classification
under Article 14 or not, two conditions must be satisfied,
nanmely, (1) that the classification nmust be rounded on an
intelligible differentia which distinguishes persons or
things that are grouped together fromothers left out of the
group, and (2) that the differentia nust have a rationa
nexus to the object sought to be achieved by the statute in
questi on.

By the inpugned rule, a classification has been nade for
the purpose of admission to theevening classes. The ques-
tion is whether the classification is a reasonable classifi-
cation within the nmeaning of Article 14 of the Constitution
In order to consider the question as to the reasonabl eness
of the classification, it is necessary to take into account
the objective for such classification. It has been | averred
in the witten statement of Dr. Balram Kumar CGupta, Chair-
man, Depart -

698

nment of Laws, Punjab University, the respondent No. 2, filed
in the H gh Court, that the object of starting evening
cl asses was to provide education to bona fide enpl oyees who
could not attend the norning classes on account ~ of their
enpl oyment. The object, therefore, was to accompdate -bona
fide enployees in the evening classes, as they were ~unable
to attend the norning classes on account of their  enploy-
ment. Admission to evening classes is not open to the em
pl oyees in general including private sector enployees, but
it is restricted to regular enployees of Government/Sem -
Government institutions etc., as nentioned in the inpugned
rule. In other words, the enployees of Governnent/Seni -
CGovernment institutions etc. have been grouped together as a
class to the exclusion of enployees of private establish-
nments.

It appears that in or about the year 1986, adm ssion to
evening classes was open to those who were in bona fide
enpl oyrment including sel f-enployed persons. In supersession
of that rule, the inmpugned rule was flamed excl uding private
sector enpl oyees and sel f-enpl oyed persons. In the counter-
affidavit filed in this Court on behalf of the respondents
by the Registrar of the Punjab University, an explanation
has been given why the University flamed the inpugned rule
restricting the admission in the evening classes open to
CGover nment/ Semi Governnment institutions etc. The expl anation
as given in the counteraffidavit, is extracted bel ow

"It is subnmitted that since the norning class-
es are open to all, the merit is nmuch higher
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whereas since the admssion to the evening
classes is only for regular enployees of
CGovernment/ Semi - Governnent etc. the nerit goes
lower. It is in this viewof the matter that
in the past also, the Departnent of Law found
that various certificates by enployees were
found to be incorrect and obtained by appli-
cants only with a viewto get admi ssion to the
evening classes and, thereafter, applied for
transfer to the norning classes. On account of
the past experience it was felt that the
adm ssion to the Law Courses in the norning be
kept open to all persons whet her enployed or
unenpl oyed ~ but the admission to the evening
classes be restricted to only those who wll
be genuine -and regular enployee. Since the
CGovernment/ Sem - Government  and simlar other
institutions as mentioned in the prospectus
are actually involved in ot of litigation, it
was felt that inparting | egal education to the
enpl oyees of such institutions would be in
public

699

interest. It is submitted that it is in view
of this practice of issuing of certificates by
private enployers in the past that the Depart-
nment. of Law was conpelled to restrict the
adnmi ssiion of students of evening classes as
has been done.

Thus, the respondents have sought to justify the exclu-
sion of private enployees restricting adm ssion to evening
classes only to the Government/ Sem - Governnent and  simlar
other institutions principally on two grounds, nanely, (1)
producti on of bogus certificates of enmploynment from  private
enpl oyers, and (2) inparting of legal education to the
enpl oyees of the Government/Sem - Gover nment and ot her insti-
tutions, as nentioned in the inpugned rule, in public inter-
est. Besides the above two grounds, M. P.P. Rao, |earned
Counsel appearing on behalf of the respondent, has added two
nore grounds, nanmely, (1) a candi date shoul d have an assured
tenure of enployment likely to continue for three years, and
(2) as far as possible, there should be no possibility of
wastage of a seat. It is submtted that enployees of only
Gover nment / Seni - Gover nnent institutions etc. have an assured
tenure of enploynent and if the admission.in the evening
classes is restricted to such enpl oyees, there would be no
possibility of any wastage of a seat and the University wll
not have to engage itself in finding out whether or not a
certificate produced by an enpl oyee of a private  establish-
nent is a bogus certificate and whether such enpl oyee has an
assured tenure of enploynent likely to continue for three
years. In upholding the validity of the inmpugned rule, it
has been observed by the Hi gh Court that the Government
enpl oyees have protection of Article 311 of the Constitu-
tion, which non-Governnment enployees do not have and that
enpl oyees of Sem Governnent institutions are also on the
sane footing.

It is apparent that in franmng the inpugned rule, the
respondents have deviated fromits objective for the start-
ing of evening classes. The objective was to acconmpbdate in
the evening classes enployees in general including private
enpl oyees who were unable to attend norning classes because
of their enployment. In this backdrop of facts, we are to
consi der the reasonabl eness of the classification as contem
pl ated by the provision of Article 14 of the Constitution
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It is difficult to accept the contention that the Gov-
ernment enpl oyees or the enployees of Seni-CGovernnent and
other institutions, as nentioned in the inpugned rule, stand
on a different footing fromthe enpl oyees of private con-
cerns, in so far as the question of admi ssion to evening
classes is concerned. It is true that the service condi-

700
tions of enployees of Governnent/Sem - Governnent institu-
tions etc, are different, and they may have greater security
of service, but that hardly matters for the purpose of
admi ssion in the evening classes. The test is whether the
enpl oyees of private establishnents are equally in a disad-
vant ageous position |like the enployees of Governnent/ Sem -
CGovernment institutions etc. in attending norning classes.
There can be no doubt and it is not disputed that both of
them stand on an equal footing and there is no difference
between these two classes of enployees in that regard. To
exclude  the enployees of private establishnents wll not,
therefore, satisfy the test of intelligible differentia that
di stingui'shes the enployees  of Governnment/ Seni - Gover nnent
institutions etc. grouped together fromthe enployees of

private establishnments.” It is true that a classification
need not be nmade with nathematical precision but, if there
be little or no difference between the persons or things

whi ch have been grouped together and those |left out of the
group, in that case, the classification cannot be said to be
a reasonabl e one.

It is, however, submitted on behalf of the respondents
that the enpl oyees of private establishments have been |eft
out as it is difficult for the University to verify whether
or not a particular candidate is really a regular - enpl oyee
and whether he will have a tenure for at |least three years
during which he wll be prosecuting his studies in the
Three-Year LL.B. Degree Course. It is ~submitted that in
maki ng the classification, the surrounding circunstances nay
be taken into account. In support’ of that contention, rmuch
reliance has been placed on the decision of this Court in
Ram Krishna Dalma v. Shri Justice S.R  Tendol kar, [1959]
SCR 279. In that case, it has been observed by  Das, C. J.
that while good faith and know edge of the existing condi-
tions on the part of a legislature are to be presumed, if
there is nothing on the face of the | aw or the surrounding
circunstances brought to the notice of the court on which
the classification nmay reasonably be regarded as based, the
presunption of constitutionality cannot be carried to the
extent of always holding that there must be sone undi scl osed
and unknown reasons for subjecting certain individuals or
corporations to hostile or discrimnating legislation. It
follows fromthe observation that surrounding circunstances
may be taken into consideration in support of the constitu-
tionality of a law which is otherw se hostile or discrinmn na-
tory in nature. But the circunstances nust be such' as to
justify the discrimnatory treatment or the classification
subservi ng the object sought to be achieved. In the instant
case, the circunstances which have been relied on by the
respondents, namely, the possibility of production by them

of bogus
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certificates and insecurity of their services are not, in
our opinion, such circunstances as will justify the exclu-

sion of the enployees of private establishnments from the
eveni ng cl asses.

W are also wunable to accept the contention of the
respondents that such exclusion of the enpl oyees of private
establishnments is justified on the ground of admnistrative
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conveni ence. The decision in Pannalal Binjraj v. Union of
India, [1957] SCR 233 relied on by the respondents does not,
in our opinion, lay down any such proposition of law. In
that case, the provision of section 5(7)A of the Incone Tax
Act 1982 was, inter alia, challenged as ultra vires Article
14 of the Constitution inasnuch as it was discrimnatory.
Section 5(7A) confers power on the Comm ssioner of Incone
Tax and the Central Board of Revenue, inter alia, to trans-
fer any case fromone Incone Tax Oficer to another. It has
been observed by this Court that in order to mninimse the
i nconveni ence of the assessee, the authority concerned nay
transfer the case of such assessee to the Inconme Tax O ficer
who is nearest to the area where it would be convenient for
the assessee to attend and if, on account of administrative
exigencies, this is not possible and the assessee requests
that the examination of accounts or evidence to be taken
should be in a place convenient to him the Inconme Tax
Oficer comply with the request of the assessee by holding
the hearing at the place requested. It is manifestly clear
from the —observation that the power of transfer 1is not
exerci sed for—adm ni strative conveni-ence, but for the con-
veni ence of the assessee. In-the instant case, there is no
guestion of any adm nistrative inconveni ence. The respond-
ents have not placed any material before the H gh Court or
in this Court as to in how many cases they had come across
such bogus certificates produced by private enpl oyees during
the tinme the admission to evening classes was open also to
private enployees. It may be that there were one or two
cases of production of bogus certificates, but that cannot
be a ground for the exclusion of all private enployees from
the benefit of getting legal education in the evening class-
es.

In the circunstances, we are not-at all inpressed wth
the contention that in order to avoid production of ' bogus
certificates of enploynent fromthe private enployers and
havi ng regard to the f act t hat enpl oyees of
Gover nment / Sem - Gover nnent institutions etc. have an assured
tenure of enploynent likely to continue for three years, the
private enpl oyees were excluded for the purpose of adni ssion
to the evening classes. By the inmpugned rul e, admission to
evening classes is restricted to regular enpl oyees of GCov-
er nment / Semi - Gover nient
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institutions etc. There is no material to indicate that by
the expression "regul ar enpl oyees" it is intended to include
only those enployees who will have an assured tenure of
service for three years, that is to say, co-extensive wth
the period of the Three-Year LL.B. Degree Course. The ex-
pression "regul ar enpl oyees”, in our opinion, normally neans
bona fi de enpl oyees. Such bona fide enpl oyees may be perna-
nent or tenporary. Al that the University can insist is
that one should be a bona fide enployee and if there be
materials for showthat a candidate for admission in the
evening classes is a bona fide enployee the University, —in
our opinion, cannot further insist on an assured tenure  of
service of such an enployee for a period of three years. Be
that as it nay, the reason for exclusion of private enploy-
ees on the ground that there may not be an assured tenure of
enpl oyment likely to continue for three years, not only does
not stand scrutiny but also is unfair and unjust and cannot
formthe basis of such an excl usion

In this connection, we nay al so exam ne another ground
restricting the admission in the evening classes to the
enpl oyees of Covernment/ Sem - Government and other institu-
tions, as mentioned in the inmpugned rule, nanmely, inparting
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of legal education to such enployees. According to the
respondents, inparting of |egal education to the enployees

of Governnent/Seni - Government and other institutions, as
nmentioned in the inpugned rule, would be in public interest.
Indeed, in the counter-affidavit filed in this Court on
behal f of the respondents by the Registrar of the Universi-
ty, that 1is also the objective for framng the inpugned
rule. The counter-affidavit is, however, silent as to why

i mparting of | egal education to t he enpl oyees of
CGovernment/ Semi - Governnent institutions etc. would be in
public i nterest. It is not under st andabl e why

CGover nment / Sem Gover nment.  enpl oyees in general should be
i nparted |egal education and what sort of public interest
would be served by such legal education. It nmay be that
certain sections of _Government enployees require |ega
education but, surely, Governnent enployees in general do
not require | egal education.

A simlar rule, which was framed by the Governnent of
Kerala reserving 100 per cent seats to Government and
guasi - Governnent - enpl oyees irrespective of their category,
came to be considered by the Kerala H gh Court in Jolly v.
State of Kerala, AR 1974 Kerala 178. In that case, it has
been observed by the Kerala 'H gh Court that there may be
some posts in Government -service, some even in public corpo-
rations which may require incunbents who may be able to
performtheir functions very efficiently with a legal back-
ground provided to
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them but this cannot be said of all enployees  whether of
the State Governnent or Central Government or of the public
corporations or Governnent owned conpani es. |n _our - opinion
there is much force in the observation of the Kerala Hgh
Court. It cannot be laid down that only Governnent enpl oyees
require |legal education and not private enployees. ' Certain
private sector enployees may require legal education in the
interest of the establishments of which they are enpl oyees.
It is difficult to understand the logic of the rule re-
stricting admission in the evening classes to enployees of
Gover nment/ Seni - Government  institutions etc. on the plea
that such enpl oyees require | egal education in public inter-
est.

In considering the reasonabl eness of classification from
the point of viewof Article 14 of the Constitution, the
Court has also to consider the objective for such classifi-
cation. |If the objective be illogical, unfair and unjust,
necessarily the classification wll have to be -held as
unreasonable. In the instant case, the foregoing ~discussion
reveal s that the classification of the enpl oyees of Covern-
nment / Sem - Government institutions etc. by the inpugned /'rule
for the purpose of adnission in the evening classes or
Three-Year LL.B. Degree Course to the exclusion of “all other
enpl oyees, is unreasonable and unjust, as it does not. sub-
serve any fair and | ogical objective. it is, however,  sub-
mtted that classification in favour of Governnment —and
public sector is a reasonable and valid classification. In
support of that contention, the decision in H ndustan Paper
Corpn. Ltd. v. CGovernnent of Kerala, [1986] 3 SCC 398 has
been relied on by the | earned Counsel for the respondents.
In that case, it has been observed that as far as Governnent
undert aki ngs and comnpani es are concerned, it has to be held
that they forma class by thenselves, since any project that
they may make would in the end result in the benefit to the
nmenbers of the general public. The Governnment and public
sector enpl oyees cannot be equated with Governnent undert ak-
i ngs and compani es. The cl assification of Government under-
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takings and conpanies may, in certain circunstances, be a
reasonably classification satisfying the two tests nmenti oned
above, but it is difficult to hold that the enployees of
Gover nment/ Seni - Governnent institutions etc., as nentioned
in the inpugned rule, would also constitute a valid classi-
fication for the purpose of adm ssion to evening classes of
Three-Year LL.B. Degree Course. The contention in this
regard, in our opinion, is wthout any substance.

The next <contention of the respondents is that the
University, being an educational institution, is entitled to
identify the sources for

704
adm ssion to the evening classes and that has been done by
the University by the inpugned rule and that cannot be
chal l enged as violative of Article 14 of the Constitution.
In support of this contention, nuch reliance has been placed
on behal f of the respondents on a decision of this Court in
Chitra Ghosh v. Union-of India, [1970] 1 SCR 413 relating to
reservation of seats in a nedical college. In upholding such
reservation of seats it has been observed by this Court as
fol |l ows:
"It is the Central Governnment which bears the
financial burden of running the nedical col-
lege. ~ It is for it to lay down the criteria
for /eligibility. From the very nature of
things it is not possible to throw the adm s-
sion open to students fromall over the coun-
try. The Government cannot be denied right to
deci de from what sources the admi ssion will be
made. "

This observation in Chitra Ghosh’'s case has also been
relied on by the H gh Court. It has been contended by the
| earned Counsel for the respondents that the question of
reasonabl e classification has nothing todo with the identi-
fication of sources for adm ssion by an educational institu-
tion. We are unable to accept the contention. It is  true
that an educational institution(is entitled to /identify
sources fromwhich admi ssion will be nade to such’ institu-
tion, but we do not find any difference between -identifica-
tion of a source and a classification. If _any source is
specified, such source must al so satisfy the test of reason-
able classification and also that it has a rational nexus to
the object sought to be achieved. Indeed in Chitra Ghosh's
case, it has also been observed that if the sources -are
properly classified whether on territorial, geographical or
ot her reasonable basis, it is not for the courts to inter-
fere wth the manner and nethod of making the classifica-
tion. It 1is very clear from this observation that the
sources nmust be classified on reasonable basis, that is to
say, it cannot be classified arbitrarily and unreasonably.

The principle laid down in Chitra Ghosh’s case has been
reiterated by this Court in a later decision in D. N | Chan-
chala v. State of Mysore, [1971] Supp. SCR 608. It has ' been
very clearly laid down by this Court that Governnent  col -
| eges are entitled to lay down criteria for admission inits
own col | eges and to decide the sources fromwhich adm ssion
woul d be made, provided of course, such classification is
not arbitrary and has a rational basis and a reasonable
connection wth the object of the rules. Thus, it is now
wel | established that a classification by the identification
of a source nust not be arbitrary, but should
705
be on a reasonable basis having a nexus wth the object
sought to be achieved by the rules for such adnission

It follows fromthe above discussion that the inpugned
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rule, with which we are concerned, having nmade a cl assifica-
tion which cannot be justified on any reasonabl e basis, nust
be held to be discrimnatory and violative of Article 14 of
the Constitution. It is, however, submtted by M. P.P. Rao
that in case the Court holds against the constitutiona
validity of the inpugned rule, the entire rule may not be
guashed, but only such portion of it which is found to be
discrimnatory in nature and, as such, invalid. It is con-
tended that iif the inpugned rule had not restricted the
adni ssi on to evening classes to t he enpl oyees of
CGovernment / Semi - Gover nnent institutions etc. but had provid-
ed for adm ssion to regular enpl oyees including enpl oyees of
private sectors, the classification would have been a rea-
sonabl e one and having a rational nexus to the object sought
to be achieved by the rule, nanely, to accommodate the
regul ar enployees in the evening classes, as they would be
unable to attendthe norning classes. Accordingly, it is
submtted  that instead of striking down the whole of the
i mpugned ‘rule, a full stop may be put after the words
“regul ar " _empl oyees" in the inpugned rule and the remaining
part of the rule after the said words can be struck down as
discrimnatory and violative of Article 14 of the Constitu-
tion. If that be done, therule will be read as "Adnission
to evening classes i's open only to regular enployees". Prima
facie it appears/ that this part, which is sought to be
retained, is not severable fromthe renmaining part of the
rule. In RMD. Chamarbaugwalla v. Union of - India, [1957]
SCR 930 it has been laid down by this Court that if the
valid and invalid provisions are so inextricably mxed up
that they cannot be separated fromone another then the
invalidity of the portion nust result in the invalidity in
its entirety. In the instant case, theinvalid portion is
inextricably mixed up with the valid portion of the rule
and, accordingly, the entire rule requires to be struck
down. CQur attention has, however, been drawn to a later
decision of this Court in B. Prabhakar Rao v. State of
Andhra Pradesh, [1985] Supp. SCC 432. In this case, ‘a Bench
of Three-Judges of this Court struck out the word “not’ from
the provisions of clause 3(1) of Odinance 24 of° 1984 and
section 4(1) of the Act 3 of 1984 so as to bring those
provisions to conformto the requirements of Article 14  of
the Constitution. W do not think we should try to bring the
i mpugned rule in conformty with the provision of Article 14
of the constitution by putting a full stop after the words
"regul ar enpl oyees" and striking down the remaining part of
the inmpugned rule on the basis of the sane principle as in
Prabhakar Rao’s case (supra). For, it has
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been stated by M. P.P. Rao, |earned Counsel for the re-
spondents; that the respondents will frane a fresh rule for
admi ssion in the evening classes in conformity with and in
the light of the decision of this Court in the instant case.
But, the next inportant question is even if the restric-
tion fromthe inmpugned rule is renoved and the admi ssion to
evening classes is made open to regular or bona fide enploy-
ees including Governnent and non-Governnent enpl oyees,
whet her reservation of cent percent seats in the evening
cl asses for the enployees will be justified and reasonable.
It has been urged by M. Kapil Sibal, |learned Counsel ap-
pearing on behal f of the appellants, that reservation of 100
per cent seats in an educational institution for a specified
class of persons is not at all permissible. The University,
being an autononmous body, mnmust be accessible, and such
access nust be based on the principle that those who are the
nost meritorious must be preferred to those who are |ess
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neritorious. This principle is, however, subject to the
provision of Article 15 of the Constitution of India which
all ows positive discrimnation, despite the nmerit principle,
on the basis that the equality clause will not be meani ngfu

unl ess equal opportunity is given to such classes enumerated
by Article 15 by giving thempreferential treatment. Apart
fromthe provision of Article 15, reservation nay be nade on
the basis of doctrine of source only with a viewto giving
equal opportunity to sone disadvantaged classes for their
education but, |earned Counsel subnits, whether the reserva-
tion is made under Article 15(4) of the Constitution or
ot herwi se on the theory of identification of source, in any
event, such reservation cannot be 100 per cent at the cost
of nerit.

In our opinion, the above contention is not w thout
force. In this connection, we nmay refer to a decision of
this Court in MR Balaji v. State of Mysore, [1963] Supp. 1
SCR 439. In that case, the State of Mysore passed an order
reserving 68 per cent of seats in the engineering and nedi-
cal colleges and other technical institutions for the educa-
tionally and socially backward classes and Schedul ed Castes
and Schedul ed Tribes, and left only 32 per cent of seats for
the nerit pool. In striking down such reservation, it was
observed by this Court that it would be extrenely unreasona-
ble to assune that in enacting Article 15(4), Parlianent
i ntended to provide that where the advancenent of the back-
ward classes or the Schedul ed Castesand Scheduled Tribes
was concerned, the fundamental rights of the citizens con-
stituting the rest of the society were to be conpletely and
absolutely ignored. Speaking generally and in a broad way,
it was observed by this Court
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that a special provision should be | ess than 50 per cent and
the actual percentage must depend upon the relevant prevail -
ing circunstances in each case. Thus, the provision of
Article 15(4) does not contenplate to reserve all the seats
or the mpjority of the seats in an educational institution
at the cost of the rest of the society. The same principle
should also apply wth equal force in the case of cent
percent reservation of seats in educational institutions for
a certain class of persons to the exclusion of neritorious
candi dat es.

In Pradeep Jain v. Union of India, [1984] 3 SCR 942, the
guestion of reservation of seats in nedical colleges for
MBBS and 'postgraduate nedical courses on the basis of
domicile or residential qualification and institutiona
preference, cane to be considered by this Court.  Bhagwati,
J. (as he then was) speaking for the Court observed that the
effort nust always be to select the best and nost. neritori-
ous students for admission to technical institutions and
nmedi cal colleges by providing equal opportunity  to al
citizens in the country and expressed an opinion that! such
reservation should, in no event, exceed the outer limt of
70 per cent which again needs to be reduced.

In Pradeep Jain's case (supra), ho reason appears to
have been given for the observation relating to the reserva-
tion of 70 per cent of seats. In a later decision of this
Court in N damarti Miheshkumar v. State of Maharashtra,
[1986] 2 SCC 534 a nore or less simlar question regarding
regi onwi se reservation of seats in nedical colleges for
admi ssion to MBBS Course also cane to be considered, and
this tine Bhagwati, C J., speaking for the Court, gave the
reason for reservation of 70 per cent of seats. It was
observed by the |l earned Chief Justice as foll ows:

"In the first place it would cause a consi der-
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abl e anobunt of hardship and i nconvenience if
students residing in the region of a particu-
lar wuniversity are conpelled to nove to the
region of another wuniversity for medi ca
education which they might have to do if
selection for admission to the nedical col-
leges in the entire State were to be based on
nerit without any reservation or preference
regi onwi se. It must be renenbered that there
woul d be a large nunber of students who, if
they do not get admission in the nedica
col l ege near their residence and are assigned
adm ssion in a college in another region on
the basis of relative nmerit, nmay not be able
to go to such other nedical college on account
of lack of resources and facilities and in the
result, they
708

woul d-be effectively deprived of a real oppor-
tunity for pursuing the nedical course even
though on paper they would have got adm ssion
in the nedical college. The opportunity for
medi cal ~ education provided to them would be
illusory and not real because they would not
be ableto avail of it. Mreover some diffi-
culty mould also arise in case of girls be-
cause if they are not able to get admission in
the nmedi cal college near the place where they
reside they might find it difficult to pursue
nmedi cal ~education in a nedical college situat-
ed in another region where hostel  facilities
may not be avail abl e and even if hostel facil-
ities are available, the parents may  hesitate
to send themto the hostels. W are therefore
of the view that reservation or preference in
respect of a certain percentage of seats may
legitimately be made in favour of those who
have studied in schools or colleges within the
region of a particular university, in order to
equal i se opportunities for nedical adni ssion
on a broader basis and to bring about real and
not formal, actual and not merely | egal
equality. The only questionis as to what
should be the extent of such reservation or
preference. But on this question we _derive
considerable light fromthe decisionin Pra-
deep Jain case [1984] 3 SCC 654 where we held
that reservation based on residence require-
nment or institutional preference should not
exceed the other linmt of 70%of the /'tota
nunber of open seats after taking into account
other kinds of reservations validly made and
that the remaining 30% of the open seats at
the | east should be nmade available for adms-
sion to students on all-India basis irrespec-
tive of the State or the university from which
they cone. W woul d adopt the sane principle
in case of regionw se reservation or prefer-
ence and hold that not nore than 70% of the
total number of open seats in the nedica
college or colleges situate within the area of
jurisdiction of a particular university, after
taking into account other kinds of reserva-
tions validly nade, shall be reserved for
students who have studied in schools or col-
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|l eges situate within the region and at | east
30% of the open seats shall be available for
admi ssion to students who have studied in
schools or colleges in other regions wthin
the State.”

In Pradeep Jain's case (supra), although it was stated
that the outer limt of such reservation should not exceed
70 per cent of the
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total number of open seats after taking into account other
ki nds of reservations validly made, yet the Court expressed
the view that this outer limt 70 per cent needs to be
reduced. In the instant case, the respondents have reserved
64 seats out of 150 seats for Schedul ed Castes, Schedul ed
Tri bes, backward classes, etc. In our opinion, out of the
remai ni ng 86 seats, reservation of seats for regular or bona
fide enpl oyees for adm ssion to evening classes shall, in no
event, exceed the Iimt of 50 per cent. The adm ssion to the
remaining 43 seats will be open to general candidates on
nerit basis. Thus, while the respondents will be at liberty
to reserve seats for regular or bona fide enployees for
adnmission to evening classes, such reservation shall not
exceed 50 per cent after deducting the nunmber of seats
reserved for Schedul ed Castes, Schedul ed Tribes, backward
cl asses, etc.

The only question which remains to be considered is
whet her the appellants are entitled toany relief. It has
been already noticed that the appellant, Deppak Sibal, was
refused adm ssi on on the ground that he was an enpl oyee of a
Public Limted Conmpany which didnot fall within the exclu-
sive categories, as nmentioned-in the inpugned rule, to which
adnmi ssion to the evening classes was restricted. The appel-
l ant was appointed on probation for a period of six ' nonths
in Agro Chem Punjab Ltd. with effect fromJune 2, 1988. 1In
proof of his appointnent, the appellant produced before the
respondents a certificate of enploynent dated June 1, 1988
i ssued by the Director of Agro Chem Punjab Ltd. According to
the respondents, the certificate of enploynment produced by
the appellant is not a genuine one inasnmuch as the appell ant
was adnitted to the first senmester inthe LL.B. Course of
the Hi machal Pradesh University at Simla on July 12, 1988.
W fail to understand how it can be said that the certifi-
cate of enploynent of the appellant in Agro Chem Punjab Ltd-.
was not a genuine certificate, sinply because the appellant
was adnitted in the first senester of the LL.B. ~ Course of
the Hi machal Pradesh University on July 12, 1983.7 It s
conmon know edge that a candidate very often seeks adm ssion
in nore than one college or university. The appellant  also
nmade an application for adm ssion to the LL.B. . Course in
H machal Pradesh University and he was admtted. It may be
that after the respondents refused to admit the appellant in
the evening cl asses, the appellant had to join LL.B. | Course
of the Hi machal Pradesh University after giving up his
service in Agro Chem Punjab Ltd. But, when the appellant
nmade the application for admission in the evening cl asses of
the Law Departnent of the Punjab University, he was in
enpl oyment of Agro Chem Punjab Ltd. W do not find any
reason to doubt the genuineness of the certificate of em
pl oyment in Agro Chem Punjab Ltd. It is

710
the case of the appellant that to prosecute his studies in
LL.B. Course in H nachal Pradesh University will put him to
great hardship and inconvenience and it will be convenient

for himto prosecute his studies in the University of Pun-
jab. Simlarly the other appellant, Mss Ritu Khanna, was
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refused adm ssion by the respondents on the ground that her
appoi ntnent was purely tenporary, although her position was
19 in the nerit list.

It has been already found that the inpugned rule is
discrimnatory and is violative of Article 14 of the Consti -
tution and, as such, invalid. The refusal by the respondents
to admt the appellants in the evening classes of the
Three-Year LL.B. Degree Course was illegal. The appellants
are, therefore, entitled to be admitted in the evening
classes. It is, however, submitted on behalf of the respond-
ents that all the seats have been filled up and, according-
ly, the appellants cannot be admitted. As injustice was done
to the appellants, it will be no answer to say that all the
seats are filled up.

For the reasons aforesaid, the judgnment of the Hi gh Court is
set aside and the inpugned rule for adnission in the evening
classes is struck-down as discrinmnatory and violative of
Article 14 of the Constitution and accordingly, invalid. W,
however, 'nmake it clear that the striking dowmn of the im
pugned rul e shal |- not, in any manner whatsoever, disturb the
adnmi ssions__already nmamde for the session 1988-89. The re-
spondents are directed to admit both the appellants in the
second semester which has comenced from January, 1989 and
shall allow themto conplete the Three-Year LL.B. Degree
Course, if not otherwise ineligible on, the ground of unsat-
isfactory academc /performance. As was directed by this
Court in Ajay Hasia v. Khalid Mijib Sehravardi, [1981] 2 SCR

79, the seats allocated to the appellants will be in addi-
tion to the normal intake of students in the coll ege.

Both the appeals are allowed. There will, however, be no
order as to costs.
N. P.V Appea
al | oned.
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