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ACT:

Constitution of India, Art. 311-Jodhpur Service  Regul ations
Regul ati on 13--Provision for ~automatic term nation of
service for over staying |leave by nore than one nonth--Such
term nati on whether--attracts Art. 311

HEADNOTE:

The appellant was Head. Warder (in Rajasthan and/ in the
per manent service of the State.  On April 14, 1950 he
proceeded on |eave for two nonths. He later ~ asked for
extensions of the | eave on nedical grounds. He was due to
join on August 13, 1950; his request for |eave beyond that
date was refused. Thereafter he made further applications
for leave, the last of them supported by a nedical
certificate. To his last and sone of t he earlier
applications be received no reply but on Novenber 8, 1950,
he received a comunication from the Deputy Inspector
CGeneral of Prisons that he was di scharged fromservice from
August 13, 1950. Departnental remedies having failed he
filed a suit challenging his renoval from service. The
trial court decided against himand the first appellate
court in his favour. The High Court however restored the
order of the trial court whereupon the appellate cane to
this Court by special |eave.

It was contended on behalf of the appellant that in not
giving himany notice before termnating his services the
State Governnment had acted in contravention of Art. 311 of
the Constitution. On behalf of the respondent State
reliance was placed on Regulation 13 of the Jodhpur Service
Regul ati ons which | aid down that an Individual who absented
hi nsel f w thout perm ssion for one nonth or long after the
end of his | eave would be considered as having sacrificed
his appointment and could only be reinstated with the
sanction of the conpetent authority. On the basis of this
Regul ation it was contended that the appellant’s appoi nt ment
bid term nated automatically and no question of his renobva
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fromservice attracting the provisions of Art. 311 arose.
HELD : The constitutional protection given to Governnent

enpl oyees by Art. 311 cannot be taken away in this nanner by
a side wind. Regulation 13 no doubt speaks of reinstatenment

but it really comes to this that a person wll not be
reinstated if he is ordered to be discharged or rempved from
servi ce. The question of reinstatenment can only be

considered if it is first considered whether the person
shoul d be renpved or discharged fromservice. Wichever way
one |looks at the matter, the order of the Governnent
involves a termnation of the service when the incunbent is
willing to serve. [828 G 829 C D

The Regul ation involves a punishnent for over-staying one’'s
| eave and the burden is thrown on. the incunbent to secure

reinstatement by showing cause. It may be convenient to
describe him as seeking reinstatenent but this is not
tantanmobunt to saving that because the person will only be
reinstated by an appropriate authority that the renmoval is

aut omati c ‘and outside the protection of Art. 311. A renoval
is renmoval andif it is punishnment for overstaying one’'s
| eave an opportunity nust be given to

826

the person agai nst whom such an order is proposed, no matter
how t he Regul ati on describes it. To give no opportunity is
to go against Arc. 311. [829 E-Q

The appellant was entitled to a declaration that his renoval
fromservice was illegal

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeal No. 576 of 1964.
Appeal by special |eave fromthe judgnment and order. dated
Decenber 11, 1962 of the Rajasthan Hi gh Court in S. B \ Gvi
Regul ati on Second Appeal No. 37 of 1961

u. M Trivedi, Chandra Dhar |ssar and Ganpat Rai, for the
appel | ant.

G C. Kasliwal, Advocate-Ceneral, Rajasthan, M M Tiwari,
K. K. Jain and R N. Sachthey, for the respondent.

The Judgnent of the Court was delivered by

Hi dayatullh J. The appellant Jai Shanker, who appeals to
this Court by special |eave against the judgment of the High
Court of Rajasthan dated Decenber 11, 1962, was a Head
Warder, Central Jail, Jodhpur in 1950. He had started his
service as a Warder in April 1940, was promoted as Head
Warder in 1944 and was a permanent servant of the State. On
Appeal 14, 1950 he proceeded on | eave for two nmonths ending
on June 13, 1950. He applied for extension of |eave on
nmedi cal grounds for 20 days, as he had fallen ill, and again
for 10 days. Later he asked for a an extension by a nonth.
He was due to join on August 13, 1950. On August “14, 1950
he was told that no nore | eave woul d be granted and that his
transfer to Jaipur, made while he was ill at Hyderabad,
woul d not be cancell ed.

Jai Shanker returned to Jodhpur from Hyderabad on Septenber

1, 1950 and applied for further |eave. He nmade severa
applications. Hi s last application was sent by Registered
post, supported by a nedical certificate, on Novenber 3,
1950 asking for leave till November 11, 1950. To his |ast

and sone of the earlier applications for |eave he received
no reply and on Novenber 8, 1950, he recei ved a
conmuni cati on dated 2/4-11-50 of the Deputy | nspect or
General , Prisons under endorsenent fromthe Superintendent,
Central Jail, Jodhpur that he was discharged from service
from August 13, 1950. He preferred ail Appeal against that
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order to the Inspector General of Prisons, Rajasthan but it
was di sm ssed on Septenber 24, 1951. Jai Shanker subnmitted
an appeal to the Hone Secretary, Rajasthan Government. He,
was informed by a letter dated Decenber 17, 1953 from the
Home
827

Secretary that the papers had been sent to the |Inspector
CGeneral, Prisons for necessary action. Jai Shanker alleges
that he was called by Personal Assistant to the |nspector
General and was offered reinstatenment if he undertook not to
cl ai m back sal ary but he declined the offer. After serving

a notice wunder s. 80 of the Code of Civil Procedure, Ja
Shanker filed the suit fromwhich this appeal arises. He
asked for a declaration that the ternmination of his service
was illegal inasmuch ashe was entitled to a notice enabling

hi mto show cause against the termination of his service as
required by Art. 311 of the Constitution. He also asked for
back sal ary anpunting to 2369.

The Subordi nate Judge, Jodhpur decided that Jai Shanker’s
al | egationsabout his illness were, true but he rejected the
contention that the discharge fromservice was illegal. As
a consequence the claimfor back salary was disallowed and
the suit was ordered to be disnmissed. On appeal to the
District Court Jai Shanker succeeded in getting a reversa
of the decree of the trial Judge. The  District Judge,
Jodhpur hel d that Jai’ Shanker was entitled to a declaration

that his renoval fromservice was illegalr and that he
continued to remain.in enploynent and was also entitled 1o
all arrears of salary adm ssible to himunder the rules.

The State Governnment —appealedagainst the judgnent and
decree of the District Judge and by the order under appea
the decree of the District Judge was set _aside and the
decree of the Subordi nate Judge was restored. Jai . Shanker
was ordered to pay costs in the H gh Court and the two
courts bel ow.
The short question in this appeal is whether Jai Shanker was
entitled to an opportunity to. show cause against the
proposed puni shnent as required by cl. (2) of Art. 31 1. It
is admtted that no charge was franed against him Nor was
he given any opportunity of show ng cause. The case for the
State Government is that Government did not ternminate Jai
Shanker’s service, and that it was Jai Shanker who gave up
the enploynent by remaining absent. It is submtted that
such a case is not covered by Art. 311.I1n support ~of this
contention certain Regulations of the Jodhpur Service
Regul ations are relied upon and we shall now refer to them
regulation 7 |lays down that |eave cannot be clained as a
right and that Governnment has discretion to refuse or revoke
| eave of any description. Regulation 11 |ays down that an
i ndi vi dual who has been granted | eave on nedical grounds for
a Period of one nonth or nore nmay not return to duty without
producing a certificate of fitness signed by an ‘officer
authorized by a general or special order to grant  such
certificate. Regulation 12 |ays down
828
that an individual who absents hinself w thout pernission or
remains absent at the end of his leave is entitled to no
salary for the period of such absence and that period wll
be debited against his |eave account unless the leave is
sanctioned or extended under the ordinary rules by conpetent
authority. Regulation 13 is inportant because it fornms the
basis of the contention that Art. 3 1 1 does not apply to
this case. That Regul ation may be reproduced here

"13. An individual who absents hi nsel f

wi thout permission or who remains absent
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wi thout permission for one nonth or |onger
after the end of his |eave shoul d be
consi dered to have sacrificed his appointnent
and may only be reinstated with the sanction
of the conpetent authority.
NOTE :-The subm ssion of an application for
extension of |eave already granted does not
entitle an individual to absent hi nmsel f
wi t hout pernission."
It is contended that this Regul ation operated
automatically and no question of renoval from
service could arise because Jai Shanker rust
be consi dered to have sacrificed hi s
appoi nt nent . Under the Regulation he could
only be reinstated with the sanction of tile
conpetent authority. we have, the therefore,
to determ ne whether this Regulation is
sufficient to enable the Government to renobve
a person fromservice without giving him an
opportunity of" showing cause against that
puni shment, if any.
It is admitted on behalf off the State Government that
di scharge from service of an incunbent by way of puni shment
amounts to removal fromservice. It is, however, contended
that wunder the Regul ation all that Governnent does, is not
to allow the person to be reinstated. Governnent does not
order his removal because the incunbent hinself gives up the
enpl oynment . W do not think that the constitutiona
protection can be taken away in this manner by a side w nd.
VWiile, on the one hand, there is no conpul sion on the part
of the Governnent to retain-a person in service if he is
unfit and deserves dism ssal or renoval, on'the other, a
person is entitled to continue in service if be wants unti

his service is termnated in accordance wth |aw One
ci rcunstance deserving renmoval nmay be over-staying one’s
| eave. This is a fault which may entitle Governnent in a

suitable case to consider a nanias unfit to continue in
service. But even if a regulation.is nade, it is ‘necessary
that Governnent should give the person an opportunity
829

of showi ng cause why he shoul d not be renoved. During the
hearing of this case we questioned the Advocate CGeneral what
woul d happen if a person owing to reasons wholly beyond his
control or for which he was in no way responsible  or
bl ameabl e, was unable to return to duty for over a _nonth,
and if Jlater on he wished to join as soon as the said
reasons di sappeared? Wuld in such a case Governnent renove
him w thout any hearing, relying on the regulation ?._ The
| earned Advocate CGeneral said that the question would not be
one of renoval but of reinstatenent and Governnent /i ght
reinstate him We cannot accept this as a sufficient
answer . The Regul ation, no doubt, speaks of reinstatenent
but it really comes to this that a person would not be
reinstated if he is ordered to be discharged or rempved from
servi ce. The question of reinstatenment can only be
considered if it is first considered whether the person
shoul d be renobved or discharged fromservice. Wichever way
one looks at the matter, the order of the GCovernment
i nvol ves a termnation of the service when the incunmbent is

willing to serve. The Regul ation involves a punishment for
overstaying, one’'s |eave and the burden is thrown on the
i ncumbent to secure reinstatenment by showi ng cause. It is

true that the Government nmay visit the punishnent of
di scharge or renoval fromservice on a person who has
absented hinself by over-staying his | eave, but we do not
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think that Governnment can order a person to be discharged
fromservice without at least telling himthat they propose
to remove him and giving himan opportunity of show ng

causes why he should not be renpved. If this is done the
i ncumbent wll be entitled to nove against the punishment
for, if his plea succeeds, he will not be renoved and no
guestion of reinstatenent will arise. It may be convenient
to describe himas seeking reinstatenment but this is not
tantambunt to saying that because the person will only be
reinstated by an appropriate authority, that the renmoval is

automatic and outside the protection of Art. 31 1. A renova
is removal and if it is punishnent for over-staying one’s
Leave an opportunity nust be given to the person against
whom such an order is proposed, no matter how the Regul ation
describes it. To give no opportunity is to go against Art.
31 1 and this is what has happened here.

In our judgnent, Jai Shanker was entitled to an opportunity
to show cause agai nst the proposed rempval from service on
his overstaying hisleave and as no such opportunity was to

hi m hi s renoval fromservice was illegal. He is entitled to
this declaration. The order ~of ~the H gh Court nust
therefore be set aside and that of the District Judge,

Jodhpur restored. The question of what back salary is due
to Jai Shanker must ‘now be determ ned by the
830
trial Judge in accordance with the rules ‘applicable, for
whi ch purpose there shall be a renit of this case to the
civil Judge, Jodhpur

The State Governnent shall pay the costs of Jai Shanker
in this Court, the Hgh Court and the two courts bel ow,
incurred so far. The appellant has been permtted to appea
in forma pauperis. The State will pay the Court Fee ' payable
on the menorandum The Advocate for the appellant wll be
entitled to recover his costs.
Appeal al | owed.
831




