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ACT:

I ncome-tax Act (11 of 1922), ss. 18A and 43- Advance tax of
nonresident firmlLiability of agent of ‘the firm Wether
notice to be given each year

HEADNOTE:
The respondent - conpany, carried on nmanufacturing business in
collaboration wth so.nme. non-resident Gernman firns. For

each of the assessnment.years up to. 1961-62, the |ncone-tax
Oficer issued a notice to the respondent under s. 43 of the
Indian Income tax Act, 1922, intimating that he intended
treating the respondent as the agent of the non-resident
firns, and thereafter passed orders treating the respondent
as agent of the firns. For the assessnent year 1962-63 no
noti ce under s. 43 was issued’ or served upon the respondent
by the Income-tax O ficer and no order under that ~section
was passed treating the respondent as their agent. The
respondent received fromthe Incone-tax Oficer notices if
demand wunder s. 29 together with an order under s. ~18A(1)
calling wupon the respondent to nmake advance paynment of the
tax for the assessnent year 1962-63 as agent of the firms.
The respondent denied its liability to make advance  paynent
of tax. The Comm ssioner of Incone-tax ’'rejected the
respondent’s representation. The respondent, thereupon

filed wit petitions in the High Court challenging the
demand of the advance tax and for quashing the notices of
demand. The High Court granted the wit. Dismssing the
appeal s, this Court,

HELD: The respondent could not be treated as an agent if
the nonresident firns for the assessment year 1962-63  as
advance tax could not be demanded under s. 18A for that
assessment year treating the respondent as such statutory
agent .

Having regard to the schene of the Incone-tax Act, the
assessment for each year is self-contained and the vicarious
l[iability inmposed by an appoi ntnent under s. 43 only extends
to the liability for the assessnent of the year for which
the appointnent is nmade and cannot extend to the liability
for any other assessnent. Nor can the expression "for al
purposes” used in s. 43 extend the liability to any other
assessment excepting the liability for the assessment year
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for which the appointnment is nmade. The expression for al
purposes", only indicates that when an appointnent is nmade

for a particular assessment year it is good for all purposes
as far as the assessnent is concerned i.e., for all purposes
for inposing tax liability, determ ng the quantum of the
l[iability and for recovering it. The liability sought to be
i nposed under s. 18A in the present ease is not in respect
of the income-tax for the assessment year for which t he
appoi ntnent is nmade, but for a subsequent assessnent year
For the recovery of incone-tax of the said subsequent vyear
unl ess there is a fresh appoi ntnent of the respondent under
s. 43 of the Act as a statutory agent, no such liability can
be i mposed on the respondent by the incone-tax Authorities.
[27 CGF]

In the present case, no notice was served on the
respondent intimating that it would be treated as the agent
of the non-resident firms for the
22
assessment year 1962-63. No. opportunity was given to the
respondent ~to be heard in the matter, not was any fornal
order passed under s. 43 by the appellant treating the
respondent as the agent” of the non:resident firns for the
assessment ,year 1962-63. ~Although a person may fail in a
particular year to resist the claimthat he is an agent,
circunstances may alter in the next year and he may be able
to resist the claimthen. Hence notice shall have to be
given by the Inconme-tax Oficer for each assessnent year to
appoi nt a person as agent. [27 G -28 A

JUDGVENT:
ClVIL APPELLATE JURI SDICTION. Civil Appeals Nos. 688 and
689 of 1968.

Appeal s by special |eave fromthe judgnent and ' order
dated April 17, 1963 of the Bonbay H gh Court in Msc
Petitions Nos. 229 and 230 of 1962.

Sukumar Mtra, S.K Aiyar, = R N Sacht hey and B. D.
Sharma, for the appellant (in both the appeals ).

MC. Chagla, B. Datta and P.C._ Bhartari, for the
respondent in both the appeals ).
The Judgnent of the Court was delivered by

Ramaswsm , J. The respondent is a linmted conpany
i ncorporated under the Indian Conpanies Act, 1913 -and
carries on business of manufacturing and. selling diese
trucks and bus chassis [|oconotives and ot her heavy
engi neering products. The respondent manufactures diese
trucks and bus chessis in collaboration with the German firm
"Daim er Benz A G" The busi ness of manuf act uri ng
| ocompotives is carried on by the respondent in coll aboration
with the German firm"Krauss Maffei A .G " For each of the
assessment years from 1955-56 to 1961-62, the Income Tax
Oficer issued a notice to the respondent under s. 43 of the
Indian Income Tax Act, 1922 (hereinafter call ed the
"Act’') intimating that he intended treating the respondent
as the Agents of the two Gernman firms. |n pursuance of the
notices the Income Tax O ficer actually passed orders under
s. 43 of the Act treating the respondent as agent of the
said two GCernman firms. For the assessnent year 1962-63 no
notice wunder s. 43 'of the Act had been issued or served
upon the respondent by the Incone Tax O ficer and no order
under that section had been passed treating the respondent
as the agent of the two Gernman firns. On Septenber 8, 1961
the respondent received fromthe Incone Tax Officer notices
of demand under s. 29 of the Act together with an order
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under s. 18A(i) calling upon the respondent to nmake advance
paynment of the tax for the assessnent year 1962-63 as agent
of the said two German firms. The tax demanded was Rs.
90,833.29 in the case of Krauss AAG and Rs. 6,32,629.62 in
the case of Daimer AG By its reply dated Septenmber 22,
1961, the respondent denied its liability to mnmake advance
paynment of tax. The respondent al so nade a represen-
23
tation to the Conmi ssioner of |Income Tax but on April 16,
1962 the respondent received a comunication from the
Conmi ssioner rejecting its representation. The respondent
thereupon flied two petitions m the Bonmbay H gh Court
chal l enging the action of the Incone Tax O ficer demanding
advance tax and asking for the grant of a wit in the nature
of certiorari to quash the notices of demand under s. 29 of
the Act. By its judgnent dated April 17/18, 1963, the High
Court allowed the petitions and granted a wit quashing the
noti ces of demand issued to the respondent and restraining
the Income Tax Oficer fromtaking any further steps or
proceedings in the enforcenent of the said notices. These
appeal s are brought by special leave to this Court on behal f
of the Income Tax Oficer, Comnpanies Crcle, Bomnbay,
herei nafter called the '"appellant’.

Sections 18A, 42 and 43 of the Act, as they stood at the
material time, are/'to the followi ng effect:

"18A. (1)(a) In the case of incone in
respect of which provision is not nmade under
section 18 for deduction of income-tax at
the tinme of paynent, the Incone-tax officer
may, on or after the 1st day of April in any
financial —year, by order inwiting, require
an assessee to pay quarterly tothe credit of
the Central Governnent on the 15th day of
June, 15th day of Septenber, 15th  day of
Decenmber and 15t h-day of March in that year
respectively, an amount equal to one-quarter
of the income-tax and super-tax payable on so
much of such incone as is included in his
total incone of the |atest previous year
in respect of which he has been assessed, if
that total income exceeded the nmaxi-mum anmount
not chargeable to tax in his case by two
thousand five hundred rupees. Such i'ncone-
tax and super-tax shall be calculated at the
rates in force for the financial year in which
he is required to pay the tax, and shall bear
to the total amount of income-tax and super-
tax so calculated on the said.’” total incone
the sanme proportion as the amunt of /such
inclusions bears to his total incone or, in
cases where wunder the provisions . of sub-
section (1) of section 17 both income-tax and
super-tax or super-tax are chargeable wth
reference to the total world incone, shall
bear to the total amount of incone-tax -and
super-tax which would have been payable on
his total world incone of the said previous
year had it been his total income the sane
proportion as the amobunt of such inclusions
bears to his total world income:

24
Provided that, where the previous year
of the assessee in respect of any source of
i ncome ends after the 31st day of Decenber and
before the 30th day of April, the order in
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witing issued by the Incone-tax Oficer
requiring the paynment of income-tax and super-
tax on that source of income shall substitute
for the four quarterly paynments hereinbefore
specified, three payments of equal ambunt to
be made on the 15th day of Septenber, the 15th
day of Decenber and the 15th day of March

respectively:

(b) If the notice of denand issued under
section 29 in pursuance of the order under
clause (a) of this sub-section is served after
any of the dates on which the instalnents
specified therein are payable, the tax shal
be payable in equal instalnents on each of
such of those dates as fall after the date of
the service of the notice or demand, or in one
sumon the 15th day of March if the notice is
served -after the 15th day of Decenber.

(2) If any assessee who is required to pay
tax by an order under sub-section (1 )
estimates at any tinme before the | ast
instal mentis due that the part of his incone
to which that sub-section applies. for the
peri od whi ch woul d be the previous year for
an assessnent for the year next following is
| ess than the incone on which he is required
to pay tax and accordingly w shes to pay an
amount | |l ess than the amunt which he is so
required to. pay, he may send to the Income-
tax O ficer an esti-

mat e of the tax payable by himcalculated in
the manner laid down in-sub-section (1) on
that part of his incone 1 for such
peri od, and shall pay such ampunt as | accords
with his estimate in equal instalnents on such
of the dates specified in sub-section (1)(a)
as have not expired(or in one sumif only the
| ast of such dates has not expired:

(3) Any person who has not hitherto been
assessed shall, before the 15th day of March
in each financial year, if his total incone
of the period which would be the previous
year for an assessnent for the financial year
next following is likely to exceed the naximum
amount not chargeable to taxin his case by
two thousand five hundred rupees, send to the
I ncome-t ax Oficer an estimate of the tax
payabl e by himon that part of his

income to which the provisions of section 18
do not apply of the said previous year
calculated in the manner laid down in sub-
section ( 1), and shall pay the. amount, on
such of the dates specified in that  sub-
section as have not expired, by instalnents
which may be revised according to t he
provi so to sub-section (2). '
"42. (1) Al incone, profits or gains
accruing or
arising, whether directly or indirectly,
through or from any business connection in
the taxable territories, or through or from
any property in the taxable territories, or
through or fromany asset or source of incone
in the taxable territories, or through or
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from any noney lent at interest and brought
into the taxable territories in cash or in
ki nd or through or fromthe sale, exchange or
transfer of a capital asset in the taxable
territories, shall be deenmed to be incone
accruing or arising wthin the t axabl e
territories, and where the person entitled to
the income, profits or gains is not resident

in the taxable territories, shal | be
chargeabl e to inconme-tax either in his name or
in the name of his agent, and in, the latter

case such agent shall be deened to be, for al
the purposes of this Act, the assessee in
respect of ~ such incone-tax:

Provided that where the person entitled to
the income, profits or gains is not resident
in the taxable territories, the incone-tax so
chargeabl e may be recovered by deduction under
any of the provisions of section 18 and that
any arrears of tax nay be recovered also in
accordance with the provisions of this Act
from any assets of the non-resident person
which are, or may at any tinme cone, within the
taxable territories.:

Provi ded further that any such agent,
or any person who apprehends that he may be
assessed as such an agent, nmay retain out of
any noney payable by himto such  non-resident
person a sumequal to his estimated liability
under this sub-section, and in the event of
any disagreenent between the non-resi dent
person and such agent or person as to the
amount to be so retained, such agent or person
may secure from the Incone-tax Oficer a
certificate stating the ampunt to be SO
retained pending final settlement .of the
liability, and the certificate so  obtained
shah be his warrant for retaining that anount:

L2Sup ClI/69--33

26

"43. Any person enployed by or on behalf
of a person residing out —of the taxable
territories, or having any business connection
wi th such person, or through whom such person
is in the receipt of any incone, profits or
gains upon whomthe Incone-tax O ficer has
caused a notice to be served of his~ intention
of treating him as the agent of the  non-
resi dent person shall, for all the purposes of
this Act, be deened to be such agent:

Provided that where transactions are
carried on in the ordinary course of business
through a broker in the taxable territories in
such circumstances that the broker does not in
respect of such transactions deal directly
with or on behalf of a non-resident principa
but deals with or through a non-resident
broker who is carrying on such transactions in
the ordinary course of his business and not as
a principal such first-nmentioned broker shal
not be deemed to be an agent wunder this
section in respect of such transactions:

Provided further that no person shall be
deered to be the agent of a non-resident
person, unless he has had an opportunity of
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being heard by the Inconme-tax Oficer as to
his liability.

Expl anati on. -- A person, whether residing
in or out of the taxable territories, who.
acquires, after the 28th day of February,
1947, whether by sal e, exchange or transfer, a
capital asset in the t axabl e territories
from a person residing out of the taxable
territories shall, for the pur poses of
charging to tax the capital gain arising from
such sal e, exchange or transfer, be deened to
have a business connection, within the neaning
of this section, with such person residing out
of the taxable territories."

On behalf of the appellant M. Sukunar Mtra addressed
the argunent that an appointnment made under s. 43 of the Act
was good for all purposes of the Act and therefore also for
the purpose of s. 18A of the Act. It was said that under
s. 18A,  advance paynent of tax is liable to be made in the
current . financial year that the assessnment year 1961-62 1is
the sane as the financial year 1961-62 and that for the said
financial year in which the advance paynent of tax was
called to be made by the respondent, there was already an
appoi nt nent of the respondent as the statutory agents of the
non-resident firms, the advance paynent of tax was rightly
denmanded from the  respondent. The appoi ntment of the
respondent under s. 43 of the Act was nade on Cctober 21
1961 and the notices of demand in the present case were
i ssued

27
on Novenber 2/3, 1961 and therefore subsequent to the said
appointnent. It was therefore contended that the advance

paynment of tax was properly demanded from the respondent and
the respondent coul d not chal |l enge the notices issued to it.
In our opinion, there is no warrant or justification for the
argument advanced on behal f of the appellant. The liability
i mposed wupon a person by his appointment as a statutory
agent under s. 43 of the Act is. only in respect of the
liability for the assessnment year for which the ~appoi ntnent
is made. The appointnent of the respondent for the
assessment year 1961-62 was in respect of the liability  of
the non-resident firnms. for the income of the previous -year
for the said assessnent year 1961-62. Having regard to the
schene of the Act, the assessnent for each year is self-
cont ai ned and the vicarious liability ~inposed by an
appoi ntnent under s. 43 of the Act only extends to the
liability for the assessnment of the year for ~which the
appoi ntnent is nade and cannot extend to theliability for

any other assessnent. Nor can the expression "for/ al

purposes"” wused in s. 43 of the Act extend the liability to
any other assessnent excepting the liability “for t he
assessnment year for which the appointnent is rmade. The
expr essi on "for all purposes”", in our opinion, only

i ndi cates that when an appointnment is made for a particular
assessment year it is good for all purposes as far as that
assessment is concerned i.e., for all purposes for inposing
tax liability, determining the quantumof the liability and
for recovering it. The liability sought to be i mposed
under s. 18A of the Act is not in respect of the incone-tax
for the assessment year for which the appointnment is made
but for a subsequent assessnent year. For the recovery of
i ncome-t ax of the said subsequent year unless there is a
fresh appointment of the respondent under s. 43 of the Act
as a statutory agent, no such liability can be inmposed on
the respondent by the Income Tax authorities. It is true, as
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M. Sukumar Mtra contends that advance tax which is
required to be paid under s. 18Ais charged during the
financial year. But it nust be renenmbered that it is
charged not in respect of the previous year for which the
financial year is the proper assessment year but it is
charged for the tax liability of the subsequent year. In
the present case, it is admtted that there was no
appoi ntnent of the respondent under s. 43 of the Act as
statutory agent of the two German firnms for the assessnent
year 1962-63. No notice was served upon the respondent
under s. 43 of the Act intimating to the respondent that the
appel lant intended,’” to treat it as the agent of the non-
resident Gernman firns for the assessnment year 1962-63. -No
opportunity was given to the respondent to be heard in the
matter, nor was any formal order passed under s. 43 of the
Act by the appellant treating the respondent as the agent of
the non-resident German firnms for the assessnment year 1962-
63. Al'though ~a person may fail in a particular year to
resist the. claimthat he is an agent, circunstances may
28
alter in _the next year and he may be able to resist the
claim then. Hence notice shall have to be given by the
Inconme-tax OFficer for each assessnent year to appoint a
person as agent. I't follows therefore that the respondent
could not be treated as an agent of the two German firns for
the assessnent year 1962-63 and advance tax could not be
demanded wunder s.. 18A of the Act for that assessnent year
treating the respondent as such statutory agent. W are
accordingly of the opinion that the notices of demand issued
by the appellant to the respondent dated Septenber 5, 1961
were illegal and ultra rites and rightly quashed by the Hi gh
Court by the grant of a wit in the nature ~of certiorar
under Art. 226 of -the Constitution

For the reasons expressed we hold that these appeals fai

and are accordingly disnmssed with costs--there will be one
set of hearing fee.
Y. P. Appeal s di sm ssed

29




