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SANTOSH HEGDE, J.

The two appellants inthese appeals were convicted by
the Speci al Judge, Anti-Corruption (Central), U P., Lucknow
for offences puni shabl e under sections 120B | PC, 161, 5(1)(d)
read with section 5(2) of the Prevention of Corruption Act,
1947 (for short 'the /Act’) and sentenced to undergo 2 years’ R
under section 161 | PC and section 5(1)(d) read with section
5(2) of the Act, and were further directed to pay a fine of
Rs. 500 for an of fence puni shabl e under sections 120B and 161
| PC and section 5(2) of the Act; in default to undergo further

sentence of 6 nonths’ RI. In an appeal filed by the appellants,
the H gh Court of Allahabad, Lucknow, while dism ssing the
sai d appeal s, reduced the sentence to one year RI. It is against

the said order of the Hi gh Court that the two appellants are
before us in these two appeals. The basic facts necessary for the
di sposal of these appeals are as follows :

At the relevant tine, Suleman Tayyab A-1 was working
as a LDCin 'B Ward, Circle Il, Income Tax Ofice, Lucknow
and also as a Record Keeper. S.N. Dixit A-2, the appellant in
the connected appeal before us was then working as a dass |V
enpl oyee in the same office and was assi gned the work of a
"Farash’. One Surendra Kumar PW3 who was a partner in the
firmMs. Singhal Paper Products had applied to the | TO
concerned to return the copy of the partnership deed filed in the
said office since he wanted the sane for obtaining a |oan froma
Bank. An application in this regard was nmoved on 21.5.1980 on
whi ch the concerned | TO passed an order on 26.5.1980 to
return the said docunent after retaining a copy on record. This
order of the ITOwas sent to A-1 through A-2 for conpliance. It
is stated that on receiving the said order, A-1 told PW3 that he
was very busy on that day, hence, he will not be available to
trace out the docunment inmediately. However, PW3 inpressed
upon A-1 as to his urgency in getting the docunment whereupon
A-1 all egedly denmanded Rs.50 as bribe to return the docunent
on the sane day. On PW3 agreeing to pay the said sum of
noney, A-1 told himthat the docunment in question would be
returned to himby about 5.30 p.m that day at India Coffee
House, Hazratganj and that he should pay the anpbunt of Rs.50
when the docunent is delivered. The further case of the
prosecution is though PW3 agreed to pay the said anmobunt, he
was angered by the said demand hence he went and | odged a
conplaint Ex. Ka-7. The S.P./CBI/SPE, Lucknow, ordered
regi stration of the case upon which FIR Ex. Ka-9 was
regi stered. Said SP/CBlI entrusted the case to Inspector R K
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Singh, PW6, for laying a trap. For the purpose of having

i ndependent witnesses, the investigating agency wote a letter
to the Central Excise Departnment to depute two Inspectors to

the office of the CBI on the same day. The Assistant Coll ector,
Central Excise then directed V.K Saxena PW1 and S.L.

Banodha PW2 to attend the CBI office on the sane day which

they did at about 4.15 p.m After recording the statenent of
PW3, PW6, the Inspector directed PW3 the conplainant to
procure the nmoney which was to be paid as bribe and on receipt

of 5 ten-rupee notes the said notes were treated with
phenol pht hal ei n powder and PW3 was instructed to give the

said notes to A-1 when he receives the docunent. At about 5.25
p.m when PW3 and rest of the party had taken their allotted

pl ace in and near the Coffee House, they noticed A-2 com ng

over to PW3 and handi ng over the docunent to him and

obtaining a receipt for the sane and imredi ately thereafter it
was noticed that he col lected the noney al so. On being

signal | ed the concerned officers approached A-2 and identified
thensel ves at which point of tine it is stated that A-2 gave the
noney to PW6. Since at that place a |arge nunber of people

had gathered they took A-2-and PW3 al ong with other

witnesses to the nearby fire station and on testing the fingers of
A-2 by phenol phthalein test, it was noticed that A-2 had

handl ed the said currency. It is based on the said result of the
trap and further investigation conducted by the CBI, a
chargesheet was fil ed against the appel lants herein and as stated
above, the two courts bel ow have found the appellants guilty

and convi cted them

M. P P Malhotra and M. S C Maheshwari, | earned
seni or counsel appearing for the appellants, firstly contended
that in view of the provisions of section 196(2) of the Code of
Crimnal Procedure, 1898 (the Code), the trial court could not
have taken cogni zance of the offence punishabl e under section
120B I PC wi thout the consent in witing of the State
CGovernment or the District Magistrate concerned. Cogni zance
of the offence punishabl e under section 120B | PC can be taken
wi t hout consent under the aforesaid provisions only if the
of fence i s one punishable with death, inprisonment for life or
rigorous inprisonment for a termof two years-or upwards. In
the instant case, according to them since no such consent was
taken, the trial court could not have taken cogni zance of the
of fence puni shabl e under section 120B | PC. Section 120B | PC
nmakes it abundantly clear that whoever is charged of a crinmna
conspiracy to commit an offence punishable with death,

i mprisonnent for life or rigorous inprisonnent for a term of
two years or upwards, shall where no expressed provision is
made in the Code, for the punishment of such a conspiracy, be
puni shed in the sane manner as if he had abetted such of fence.
In the instant case the appellants were charged of having
conspired to conmit an offence puni shabl e under section 161

| PC.

A mere perusal of section 161 I PC and section 5(1)(d) of
the Act would make it obvious that the nmaxi num puni shnment
whi ch can be inposed under section 161 IPC (as it then stood)
is inmprisonment of either description which nay extend to three
years or with fine or with both. For the offence under section
5(1)(d) of the Act, the punishnent prescribed is inprisonnent
for a termwhich shall not be | ess than one year but which may
extend to seven years and shall also be liable to fine. Thus, the
conspiracy to commt either of the offences was puni shable
with inprisonnent for a termexceeding two years rigorous
i mprisonnent and, therefore, in our view section 196(2) of the
Code had no application because in respect of both the
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of fences, the Court had jurisdiction to pass a sentence of over
two years’ rigorous inprisonnment. The submission that it was
perm ssible for the Court to award sinple inprisonnent for any
term subject to the maxi num prescribed and, therefore, section
196(2) of the Code was applicable, cannot be accepted. Equally
wi t hout substance is the subm ssion that the conspiracy all eged
nust be conpul sorily puni shable with rigorous inprisonnent

for a termexceeding two years, |eaving no discretion in the
Court to pass a |lesser sentence. The true test is whether the
conspiracy all eged was punishable with a term of inprisonnment
exceeding two years’ rigorous inprisonnent and, as we have
noticed earlier, it was so in the instant case having regard to the
puni shnment prescribed for the offences under section 5(1)(d) of
the Act as well as section 161 |IPC. Therefore this argunent of
the appellants has to be rejected.

It was then contended that the presunption of guilt
avail abl'e to the prosecution under section 4 of the Act would
not be avail able for an of fence puni shabl e under section 5(1)(d)
of the Act. This argunent is based on the |anguage of section
5(1)(d) which reads thus :

"5. Crimnal msconduct.\027(1) A public servant is
said to commt the offence of crimnal msconduct

(a) to (c) X X X

(d) if he, by corrupt or illegal neans or by
ot herwi se abusing his position as public servant,
obtains for hinmself or for any other person any
val uabl e thing or pecuniary advantage."

According to | earned counsel for-the appellants, since
according to the prosecution case itself the bribe in question
was not received by A-1 hinself, the said presunption i's not
avai l able to the prosecution. This argunment again has to be
noted only to be rejected because that is not the intendnent  of
section 4 or 5(1)(d) of the Act. The words "obtains for hinself"
connote not only receiving the bribe personally but receipt of
any bribe either directly or indirectly. The interpretation given
by | earned counsel for the appellants to section 5(1)(d) if
accepted, would do violence to that section hence this argunent
is also rejected.

Nextly, it was argued by the | earned counsel that under
section 161 IPC as it stood at the relevant point of time made it
an offence only if the bribe is received/obtained with a viewto
render any service with the Governnent concerned. In the
instant case it is submitted that even according to the
prosecution, giving of the bribe was for the purpose of
recei ving a docunment back fromthe custody of the Depart nment
whi ch cannot be treated as an act of the Governnent. This
argunent also in our opinion is wthout any substance. The
docunent in question was produced before the incone-tax
authorities for some official purpose and was in its custody.
When the I TO directed the return of the docunent, he was
doing an official duty on behalf of the Government. The order
that he passed for the return of the document was an officia
order and any act which has to be done to fulfil or conply with
the said order will also be an official act hence when A-1 was
directed to return back the docunment, A-1 was not acting in a
private capacity, he was doing an official act hence if in that
process he denmands bribe, it would be an offence under section
161 IPC as it stood then
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Havi ng consi dered the legal argunments we will now
consi der the factual argunments. Learned counsel appearing for
A-2 argued that there is no material to show that A-2 was a
party to the conspiracy to demand and receive bribe and the
prosecution has failed to establish that the noney coll ected by
A-2 was bribe noney therefore A-2 cannot be held to be guilty
for merely receiving Rs.50 for and on behalf of A-1 in the
absence of any material to show that either he had a share in the
noney or he had know edge that he was collecting this noney
on behalf of A-1. This argunent also has no legs to stand. It is
seen fromthe evidence | ed by the prosecution that when the
| TO passed the order on 26.5.1980 and directed A-2 to take that
order to A-1, he took the sane along with PW3 and was
present when A-1 rmade the demand for Rs.50, therefore, A-2
had the know edge as to the demand made by A-1. The
necessary inference therefore should be that A-2 who was al so
present when the bribe noney was demanded definitely knew
the noney he was collecting was bribe noney. This is nore so
in the background of the fact that no expl anati on has been given
by A-2 in this regard in his statenment under section 313 of the
Code. If A-2 was present when the bribe noney was denmanded,
he definitely knew that it was being asked for delivering the
docunent. That apart, the fact that he carried the docunent to
the Coffee House and refused to reduce the ampbunt by saying
that A-1 would be suspicious of him would clearly indicate the
fact that A-2 was receiving the noney knowi ng it to be a bribe
for and on behal f of A-1, therefore, in our opinion, that part of
the conspiracy and accept ance of ‘the bribe nmoney know ngly
st ands proved.

The | earned counsel tried to take support fromthe
evi dence of DW2, the |lawer, who applied for the return of the
docunent. Havi ng perused the same we do not find any
material in the evidence of this wi tness which would help the
appel | ant.

M. S C Maheshwari, |earned senior counsel, in support
of his arguments relied on three judgments of this Court in
M K. Harshan v. State of Kerala (1996 (11) SCC 720),
Sadashi v Mahadeo Yaval uje and Gaj anan Shripatrao Sal okhe v.
State of Maharashtra (1990 (1) SCC 299); and State of ‘Madhya
Pradesh v. J.B. Singh [JT 2000 (7) SC 539]. W do not think
that the said judgnments are based on any principle of l'aw and
the same were decided on facts of those cases and the facts of
this case being not simlar, we are of the opinion that the said
judgrments are of no assistance to the appellants.

Then it is argued on behalf of the appellants that the
i ncident in question having taken place nearly 23 years ago, the
appel l ants have already suffered sufficiently and we shoul d t ake
a lenient view of the matter and award a | esser sentence. W
notice that the two appellants who were Governnent servants
have since |l ost their jobs and all retiral benefits and the
prolonged litigation has caused consi derable | oss and suffering.
Bearing in mnd the fact that both the appell ants have crossed
60 years of age, we think it appropriate that the sentence of 1
year Rl inposed by the High Court should be further reduced to
a period of 6 nmonths. Therefore, for the reasons recorded
her ei nabove, we alter the sentence awarded by the H gh Court
for of fences punishabl e under section 120B I PC, 161, 5(1)(d)
read with 5(2) of the Act to 6 nonths” RI. W do not think it is
necessary to award separate sentences under other provisions of




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 5 of 5

the Act for which they have been sentenced by the trial court.
The sentence al ready undergone, if any, will be given set off.
The appel lants are on bail. Their bail-bonds shall stand
cancel l ed. They shall surrender to their bail-bonds. The appeal s
are partly all owed.




