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ACT:

Central Sales Tax Act, 1956--Different rates of tax in
di fferent States under s. 8 sub-cls. (2), (2A and
(5)--These provisions whether void for contravention Arts.
301 and 303 of the Constitution--Conputation of turnover
under s. 9(3) of Act--Mist be in the sane nmanner as under
State law of sales tax--Excise Duty nust be excluded if
State | aw so provides.

Constitution of I ndi a, Arts. 301, 302, 303 and
304--Differential rates of Central Sales Tax in different
States wunder s. 8, sub-cls. (2), (2A) and (5) of - Central
Sal es Tax Act, 1956--Freedom of trade and comerce whether
hanpered--Di scrim nation between one State and anot her
whet her results.

HEADNOTE:

The respondent clainmed before the Coormercial Tax Oficer,
Madras that sone of his goods had been sent from Madras to
his depot in Andhra Pradesh and that the sales of those
goods were intra-State sales in Andhra Pradesh where they
had been taxed as such. The Conmercial Tax Oficer however
hel d that the goods had been noved fromthe State of Madras
under contracts of sale and were therefore taxable as inter-
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State sales wunder the Central Sales Tax Act, 1956. The
r espondent filed a petition under Art. 226 of t he
Consti tution. The High Court did not determine the nature
of the transactions, but held that sub-ss. (2), (2A) and (5)
of s. 8 of the Central Sales Tax Act as they stood at the
relevant time inposed or authorised the inposition of
varying rates of tax in different States on simlar inter-
State transactions and the 'resultant inequality in the
burden of tax affected and inpeded inter-State trade,
conmerce and intercourse and thereby offended Arts. 301 and
303(1) of the Constitution. The application of s. 9(3) of
the Act was also considered. Against the Hgh Court’s
j udgrment the State appealed. -

HELD : (i) Restrictions or inpedinents which directly and
i medi ately inpede or- hanper the free flow of trade,
comerce and intercourse whether inter-State or intra-State
fall within the prohibition inposed by Art. 301 and subject
to other provisions may be regarded as void. A tax may in
certain cases directly and i mediately restrict or hanper
the flow of trade but every-inposition of tax does not do
so. [840 D

Atiabari Tea Co. Ltd. v. State of Assam& Os. [1961] 1
S.C.R 809, Autonobile Transport (Rajasthan) Ltd. v. State
of Rajasthan & Ors., [1963] 1 SSCR 491 and Firm A T.B
Mehtab Majid and Co. v. State of Madras & Anr. [1963] Supp.
2 SCR 435, relied on

(ii) Tax, wunder the Central Sales Tax Act on inter-State
sales is in its essence a tax which encunbers  novenment of
trade and conmerce, since by the definitionin's. 3 of the
Act a sale or purchase of the goods is deened to take place
in the course of inter-State trade, if it-(a) occasions the:
noverrent of goods ’'from one State to another; (b) is
effected by a transfer of documents of title to the goods
during the novenent fromone State to another. But the tax
in the present case was saved by the operation of Art. 302
of the Constitution whereby Parlianent is, notw thstanding
the protection conferred by Art. 301 authorised to inpose
830

restrictions on the freedom ' of-trade, commer ce or
i ntercourse between one State and another or within any part
of the territory of India as may be required in the public
interest. [841 C E]

The expression ’'between one State and another’ does not
inmply that the power under Art. 302 can be exercised only in
respect of trade between one State and ~another as two
entities. The Article expressly provides that restrictions
may be inposed not only as between one State and anot her but
also within any part of the territory of India. There is
al so no doubt that exercise of the power to tax may nornally
be presuned to be in the public interest. [841 F-H

(iii) The Central Sales Tax Act does not discrimnate
between one State and another within the meaning of Art.
303.

An  Act which is merely enacted for the purpose of inposing
tax which is to be collected and to be retained by the State
does not ampunt to law, giving or authorising the giving of
any preference to one State over another, or naking, or
authorising the making of any discrimnation between one
State and another nerely because of varying rates of tax
between different States. By leaving it to the States to
levy sales tax in respect of a compbdity on intra-State
transacti ons no discrimnation is practised and by
authorising the State fromwhich the noverent of goods
conmences to |l evy on transactions of sale Central Sales Tax,
at rates prevailing in the, State, subject to certain
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[imtations, no discrimnation can be deened to be
practised. [843 C-D; 846 (C

The flow of trade does not necessarily depend upon the rates
of sales tax; it depends upon a variety of factors such as
the source of supply, place of consunption, existence of
trade channels, the rates of freight, trading ’'facilities,
availability of efficient transport and other facilities for
carrying on trade. [843 G H|

The King v. Barger, [1908] 6 CL.R 41 and W R Mran
Proprietary Ltd. v. The Deputy Federal Conmi ssioner of
Taxation (N.S.W) & Os., [1940] 63 C.L.R 338. referred to.
The rate which a State Legislature inposes in respect of
inter-State transactions  in a particular commodity nust
depend on a variety of factors-political and econom c. | f
the rate is so high as to drive away prospective traders
from purchasing a comodity and to resort to other sources
of supply, inits own interest the State will adjust the
rate to attract purchasers. Again in a denocratic
constitution political forces would operate against the |evy
of an unduly high rate of tax. Attention nust also be
directed to sub-s. (5) of s. 8 which authorises the State
Government, notw thstandi ng anything contained ins. 8 in
the public interest to waive tax or inpose tax on sales at a
lower rate on inter-State trade or comerce. It is clear
that the Legislaturehas contenplated that elasticity of
rates consistent w:th economc forces nmay  be naintained.
[ 845 B-E]

(iv) Article 304 (a) had no application to the present case
because there was no inposition of rates of tax on inported
goods different fromrates of tax on goods manufactured or
produced in the State. [847 F]

FirmA T.B. Mehtab Majid and Conpany v. State of Madras and
Anot her, [1963] Supp. 2 S.C R 435 and State of Msore V.
Lakshmi nar asi mhi ah Setty &  Sons, 16 S T.C 231
di stingui shed.

(v) In the matter of determning the taxable turnover the
same rules nanely the rules under the State law wi l'l apply
by wvirtue of s. 9(1) of the Central Sales Tax Act, whether
the tax is to be levied under the Central Sales Tax Act or
the Madras General Sales Tax Act. Therefore in calculating
the turnover of inter-State transactions excise duty would
831

be excluded as provided in the Rul es made under the ~Madras
Act, although there was no such provisionin the Centra
Act. [848 GH

State of Msore v. Lakshm narasinmhiah Setty & Sons, 16
S.T.C. 231, referred to.

Per Bachawat J. (partly dissenting),-(i) It cannot be  said
that tax wunder the Central Sales Tax Act on inter-State
sales as defined ins. 3 of the Act is in its essence a tax
hanperi ng novenent of trade or conmerce within the  neaning
of Art. 301. That Article nmakes no distinction between.
noverment from one part of the State :to another part of the

same State and novenent fromone State to another. |f a tax
on intra-State sales does not offend Art. 301, logically a
tax on inter-State sales al so cannot do so. Nei t her tax

operates directly or imediately on the free, flow of trade
or the free novenent or the transport of goods from one part

of the country to the other. The tax is on the sale. The
novenment is incidental and a consequence of the sale. (851
F-H 85Z A

Even assuming that the Central Sales Tax is wthin the
m schief of Art. 301, it is certainly a law nade by

Parliament in the public interest and is saved by Art. 302.
There is nothing in its provisions which offends Art. 303
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[851 F]

Per- Hegde, J.-(i) Ataxing statute is not outside the scope
of Art. 301 of the Constitution. But before a taxing
statute is held to be violative of that article it nust be
shown that it has a direct or imediate, inpact on the
freedom of trade, comerce and intercourse wthin the
country. A nere renpte or incidental inpact is insufficient
to hold that Art. 301 has been contravened. [85Z B]

(ii) The power conferred on Parliament by Art. 302 is
extremely wide and the only lintation placed on that power
is that the law in question nust be required in the public
i nterest. Primarily it is for Parlianent to determine the
requirenent as to public interest, and its decision is not
easy to challenge. 1In addition there is the presunmption of
the constitutionality of a statute. [852 D

(iii) Mere difference in rates is neither showi ng
preference nor naking discrimmnation within the meaning of
Art. 303(1). But other things being equal the difference in
rates would re-suit in show ng preference to. some States
and naking di scrim nation agai nst others. Hence difference,
in rates is a prim facie proof ~of the preference or
di scrimnation conplained of. ~ Once the difference in rates
is shown it is for the State to, show that the sane has not
resulted in showi ng preference to one or nobre States or
maki ng discrinm nation against one or nore States over others

in the matter of inter-State trade. No. interpretation
should be placed on Art. 303(1), which would render that
provi si on purposeless. The State, nmust place before the

Court its reasons for making the enactment and  satisfy it
that Art. 303(1) has not been contravened. [852 F-853 (]

On an exam nation of the nmaterial placed before the Court in
the present case it was clear that the differences in the
rates we're in public interest and those differences did not
materially affect the tree flow of trade in the country.
[853 (]

[ The inmpugned sections of the Act having been held to be
valid, the case was remanded to the H gh Court for
determ ning the nature of the transactions]

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeal No. 763 of 1967.
832

Appeal fromthe judgnent and order dated April 7, 1967 of
the Madras Hi gh Court in Wit Petition No. 836 of 1966.

Bi shan Narain and A. Y. Rangam for the appellant.

M R M Abdul Karim K Rajendra Choudhury and K. R
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The Judgnent of SHAH, M TTER and VAIDI ALI NGAM JJ. was
delivered by SHAH, J. BACHAWAT, J. partly dissented. HEGDE
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J. ,delivered a separate opinion

Shah, J--1n a proceeding for assessnent of tax for 1963-64
under the Central Sales Tax Act, 1956, the Deputy Conmercia
Tax Officer rejected the contention of the assessee that a
part of the turnover of his business in matches arose out of
intra-State sale transactions at the assessee’s depot at
Ongole (in the State of Andhra Pradesh) to which depot the
goods were despatched by himfromhis place of business in
the State of Madras. The .Deputy Commercial Tax Oficer
held that the goods were noved from "the godown stock’ of
the assessee in execution of contracts of sale with
merchants outside the State of Madras, and on that account
the turnover fromsales was liable to tax under the Centra
Sal es Tax Act. The assessee noved the Hi gh Court of Madras
under Art. 226 of the Constitution seeking a wit of
certiorari ,quashing the order of assessment, on t he
grounds, that the provisions of the Central Sales Tax Act
which permtted |levy of tax at varying rates in different
States' were invalid, and that the transactions brought to
tax were not in-truth inter-State transactions. The High
Court did not determ ne the nature of the transactions ' but
hel d that sub-s. (2), (2A) and (5) of s..8 of the Central

833

Sales Tax Act, 1956, in operation at the relevant tinme
i nposed or authorised the inposition of varying rates of tax
in different States on simlar inter-State transactions and
the resultant inequality in the burden of tax affected and
i npeded inter-State trade. conmerce and intercourse, and
thereby offended Arts. 301 and 303(1) of the  Constitution

The Hi gh Court rejected the plea of the assessee that S
9(3) of the Act was ultra vires. The State has appealed to
this Court wth certificate granted by the H.gh Court
agai nst the order declaring sub-ss. (2), (2A) and (5) of

S. 8 of the Central Sales Tax Act, 1956, invalid.

A brief review of the developnments inthe law relating to
i mposition of tax on 'transactions of sale and its inter-
relation with the constitutional ‘provisions leading to the
enact ment of the Central Sales Tax Act, 1956, will
facilitate appreciation of the conpeting views put forward
before us at the Bar. The CGovernnment of India Act, 1935, by

List Il entry 48 of the Seventh Schedule conferred power
exclusively upon the Provinces to |egislate on the subject
of "tax on the sale of goods and on advertisenent™. In

exercise of that power the Provincial Legislatures enacted
sales tax laws for their respective Provinces acting on the
principle of "territorial nexus", and picked out one or nore
ingredients constituting a sale and made it or them the
basis of inmposing liability for tax. Thi s exercise of
taxing power by the Provinces led to nultiple taxation of
the sane transaction by nmany provinces, the burden of tax
falling ultimately on the consumi ng public.

In order to renmove this burden inposed upon the consuners,
Art. 286 was incorporated in the Constitution inter alia for
the regulation of inter-State sales transactions. Thi s
Court in The State of Bonmbay v. United Mtors (India)
Ltd. (1) held that under the Bonmbay Sal es Tax Act 24 of 1952
sales effected in Bonmbay in respect of goods exported from
the State were not taxable by the State of Bonbay, but the
importing State was conpetent to | evy tax on transactions of
sale in the course of inter-State trade or comerce on
persons who were resident outside its territory, provided
that the goods were delivered in the inporting State for the
purpose of consunption therein. This decision made the
deal er carrying on business in the exporting State anenable
to the sales tax law of the inmporting State. The question
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was reconsidered by this Court in Bengal |Imunity Conpany
Ltd. v. State of Bihar(1l). The Court held that the sales or
purchases mmde by an assessee which actually took place in
the course of inter-State trade or commerce could not be
taxed by any State until by law it was otherw se provided by
Par | i ament . The judgrment in Bengal Immunity Co.’s case(2)
renoved, by making inter-State

(1) [21953] S. C R 1069. (2) [1955] 2 S. C R 603.

834

sales imune from taxation, the difficulties till then
experienced by the trading comunity but the importing
States which had inposed tax on inter-State sales by non-
resi dent dealers, relying on themprinciple of the |judgnent
in United Motors case(1l) were faced with i nnunerable clains
for restitution of the tax realized. The President then
promul gated Ordinance No. Ill of 1956 which was |ater
repl aced by the "Sal es Tax Laws  Validation Act VIl of 1956"
with the object of restoring for the period specified in the
Act the decision inUnited Motors case(l).

The problem of “tax on inter-State sales was, in the
meanwhi | e, _exam ned by the Taxation Enquiry Comm ssion. The
report of the Commission led to the enactnent of the
Constitution Arendment) Act, 1956. By that amendnent entry
92A was added in Union List in the Seventh Schedule to the
Constitution conferring power upon the Union to legislate in
respect of "taxes on the sale or purchase of goods other
than newspapers, where such sal e or purchase takes place in
the course of inter-State trade or comerce"; ‘and for entry
54 in the State List, the following entry was substituted
"Taxes on the sale or purchase of goods other t han
newspapers, subject to the provisions of entry 92A of List
.
Expl anation to cl. (1) of Art. 286 was onmitted, and cls. (2)
& (3) were substituted by fresh clauses: by the newy
enacted cl. (2) the Parliament was authorised by law to
fornmul ate principles for determ ning when a sale or purchase
of goods takes place in any of the ways nentioned’ in cl
(1), and by cl. (3) it was enacted that any law of a /State
shall, in so far as it inposes or authorises the  inposition
of, a tax on the sale or purchase of goods declared by
Parliament by law to be of special inportance in inter-State
trade or comerce, be subject to such restrictions  and
conditions in regard to the systemof |evy, rates and ot her
incidents of the tax as Parlianent may by | aw specify. In
Art. 269(1) clause (g) was added authorising the  Governnent
of India to collect tax on the sale or purchase of goods
other than newspapers, where such sale or purchase takes
place in the course of inter-State trade or conmerce. and
making it obligatory upon the Governnent of India- to assign
the tax to the States in the nmanner provided in cl. (2). By
cl. (3) it was enacted that

“"Parlianent may by law formulate principles for deternining
when a sale or purchase of goods takes place in the ' course
of inter-State trade or commerce.”

In exercise of authority conferred by the Constitution
(Sixth Anendnent) Act , 1956, the Parlianent
enacted on

(1) [1953] S.C. R 1069.

835

December 21, 1956, the Central Sales Tax Act, 1956, with a
view to fornulate principles (a) for determ ning when a sale
or purchase of goods takes place in the course of inter-
State trade or commerce or outside a State or in the course
of import into or export fromlndia; (b) providing for the
| evy, collection and distribution of taxes on sal es of goods
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in the course of inter-State trade or conmerce; (c)
declaring certain goods to 'be of special inportance in
inter-State trade or conmer ce and speci fying t he
restrictions and conditions to which State |laws inposing
taxes on the sale or purchase of such goods of specia
i mportance shall be subject. By s. 3 of the Act a
definition of sale or purchase of goods said to take place
in the course of inter-State trade or conmrerce was devi sed.
By s. 4 conditions in which a sale or purchase of goods was
to be deened to have taken place outside a State were

speci fi ed. By.s. 5 the conditions in which a sale or
purchase of goods taking place in the course of inport or
export were specified. By Ch. 11l (ss. 6 to 13) provisions

were enacted for declaring a charge of tax on inter-State
sales and for setting up nmachinery for levy of tax and
incidental matters. Section 6 inposed a charge on all sales
effected by a dealer inthe course of inter-State trade or
conmerce during any year. By s. 7 provision was made for
regi stration -of dealers. Section 8, insofar as it is
mat eri al,  and as anended by Act 31 of 1958, read as foll ows
"“(1) Every deal er, who'in the course of inter-
State trade or commerce-
(a) sells to the Governnent any goods; or
(b) sells to a registered dealer other than
the Government goods of the description
referred to in sub-section (3)
shall 'be liable to pay tax under this Act,
whi ch shall be two per cent. of his turnover.
(2) The tax payable by any dealer on his
turnover in so far as the turnover or any part
thereof relates to the sale of goods in the
course of inter-State trade or~ conmerce not
falling within sub-section (1)-

(a) in the case of declared goods, shall be
cal cul ated at the rate applicable to the sale
or pur chase of such goods i nsi de the
appropriate State; and

(b) in the case of goods other than decl ared
goods, shall be calculated at the rate of

seven per cent., or at the rate applicable to
the sale or purchase of such goods inside the
appropriate State, whicheveris higher

and for the purpose of-making any such
cal cul ati on any such deal er shall be deened to
be a dealer liable to pay

836

tax under the sales tax |aw of the appropriate
State, notw thstanding that he, in fact, nmay
not be so liable under that Iaw.

(2A) Notwithstanding anything contained in
subsection (1) or sub-section (2), “if  under
the sales tax |l aw of the appropriate State the
sale or purchase, as the case may be, of any
goods by a dealer is exenpt fromtax generally
or is subject to tax generally at a rate which

is lower than two per cent. (whether

called a

tax or fee or by any other nane), the tax
payabl e. under this Act on his turnover in so
far as the turnover or any part thereof
relates to the sale of such goods shall be
nil, or, as the case nmay be, shall be
cal cul ated at the |ower rate

Expl anation.--For the purpose of this sub-
section a sale or purchase of goods shall not
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be deened to be exenmpt from tax generally
under the sales tax law of the appropriate
State if under that law it is exenpt only in
specified circumstances or under specified
conditions or in relation to which the tax is
| evied at specified stages or otherwi se than
with reference to the turnover of the goods.
(3)
(4)
(5) Notwi t hst andi ng anything contained in
this section, the State Government may, if it
is satisfied that it is necessary so to do in
the publicinterest, by notification in the
Oficial Gazette, direct that in respect of
such goods or classes of goods as nmay be
mentioned in the notification and subject to
such-conditions as it may think fit to inpose,
no tax under this Act shall be payable by any
deal er having his place of business in the
State in respect of the sale by himfrom any
such place of business of any such goods in
the course of inter-State trade or conmerce or
that the tax on such sales shall be cal cul ated
at such |l ower rates than those specified in
sub-section (1) or sub-section (2) as may be
mentioned in the notification.'
By S. 9 nmachinery was set up- for levy and
collection of tax and penalties. Insofar as
it is mterial, it provided
"(1) The tax payable by any deal er under this
Act on sales of goods effected by himin the
course of interState trade or commerce whet her
such sales fall withinclause (a) or ' clause
(b) of section 3 shall be levied and

837
collected by the Government of India in the
manner provided in sub-section (3) in the
State from which the novenent of the / goods
commenced
Provi ded
(2)
(3) The authorities for the tine bei ng
enmpowered to assess, collect and enforce
paynment of any tax under the general sal es tax
| aw of the appropriate State shall, on behalf
of the Government of India and subject to any
rul es made under this Act, assess, collect and
enforce paynment of any tax, including any
penal ty, payable by a deal er under this Act in
the same manner as the tax on the ~sale or
purchase of goods under the general sales tax
law of the State is assessed, paid and
collected; and for this purpose they nay
exercise all or any of the, powers they have
under the general sales tax |aw of the State,

and the provisions of such Ilaw, including
provi si ons relating to returns, appeal s,
revi ews, revisions, references, penalties and
conpoundi ng of of f ences, shal | apply
accordi ngly

Provi ded

(4) The proceeds in any financial year of
any tax, including any penalty, levied and

collected wunder this Act in any State (other
than a Union territory) on behalf of the
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pur chase

The schene
"interState
to declare

Government of India shall be assigned to that
State and shall be retained by it; and the
proceeds attributable to Union territories
shall formpart of the Consolidated Fund of
I ndia."

By Ch. 1V (ss. 14 & 15) provision was made
for levy of tax at specially low rates on
goods of special inportance in inter-State
trade or comerce. By S. 14 certain goods
were declared to be of special inmportance in
inter-State trade or conmerce, and by, s. 15,
as anended by Act 31 of 1958, it was provided:
"Every sales tax law of a State shall, in so
far as it inposes or authorises the inposition
of a tax-on the sale or purchase of declared

goods, be subj ect to t he fol l owi ng
restrictions and conditions, nanely :-

(a) the tax payable wunder that law in
respect of any sale or pur chase of such

goods inside the State shall not’ exceed two
per cent. of the sale or purchase price
thereof, ~and such tax shall not be levied at
nore than one stage;

838

(b) where a tax has been levied under that
law in respect of the sal e or purchase inside
the State of any decl ared goods and such goods
are 'sold % n the course of inter-State trade
or comerce, the tax so levied shall not

exceed two per-cent of the sale

subj ect to such conditions as nay be  provided
inany lawin force in that State."
of the Act was first to devise definitions of
sales’ and 'sales outside the State’, and then
nterState sales subject to tax, and to set up

machinery for |evying and collecting tax on those sales.

Transacti ons
course of int

i n goods whi ch were made subject to tax in the
er-State trade or comrerce were classified into

three broad categories-(1) transactions falling withins. 8

(1) i.e. al
deal er ot her
sub-s. (3) of

sales to Government, and sales to a registered
than the Governnment of goods referred to in
s. 8; (2) transactions falling within S 8 (2)

(a) i.e., sales in respect of declared goods; ~and (3)

transacti ons

falling within S 8 (2) (b) i.e. ~sales  [not

falling within ( 1 ) in respect of goods other than
decl ared goods. Sales of goods in category ( -1 ) were
declared liable, at the relevant tine to pay a tax of two
per cent. on the turnover. On sales of declared goods tax
Was to be calculated at the rate applicable to the sale or
purchase of such goods inside the appropriate State.. But by
S. 15 the tax payable under a State law in respect 'of any
sal e or purchase of declared goods inside the State was not

to exceed t

wo per cent. of the sale or purchase price

thereof, and was not |eviable at nore than one stage. On
turnover fromsale of goods not failing within categories

() & (2)

the rate was seven per <cent. or the rate

applicable to the sale or purchase of such goods inside the
appropriate State, whichever was higher. But by sub-s. (2A)

of s. 2 it

was provided that notw thstanding anything

contained in sub-s. (1) or sub-s. (2), if under the sales

tax law of t
the case may
general ly or
| ower than t

he appropriate State the sale or purchase, as
be, of any goods by a dealer is exenpt fromtax
is subject to tax generally at a rate which is
wo per cent. the tax payable under the Act on

or
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the turnover insofar as the turnover or any part thereof
relates to the sale of such goods shall be nil, or as the
case may be shall be calculated at the lower rate. There is
a slight inconsistency between s. 8 (2) and S. 8 (2A). | f
the rate of tax under the State lawis less than two per
cent. by virtue of S. 8 (2A), even in respect of turnover
falling within S. 8 (2) (b), the rate of tax will not exceed
the State rate : if the State rate exceeds two per cent, tax
at the rate of seven per cent. or of the State, whichever is
hi gher, shall prevail. But that has no bearing on the
guesti on under di scussion.

Tax under the Act is payable by the seller. The State from
which the novenent of goods commences in the course of
inter-

839

State sale collects the tax as agent of the Centra

CGovernment, and in the manner provided in sub-s. (3) of s.

9. By sub-s. (4) of s. 9 the proceeds in any financial year
of any tax, including any penalty, levied and collected
under the Act in-any State (other than a Union territory) on
behal f of the Governnent of India are to be assigned to that
State and are to be retained by it, and the proceeds
attributable to Union territories are to formpart of the
Consol i dat ed Fund of | ndia.

The Act and the constitutional provisions were intended to
restrict the inposition of multiple taxation on a single
inter-State .transaction by different States, each State
relying upon sone territorial nexus between the State and
the sale. The tax though collected by the State under the
Central Sales Tax Act was asan agent of the Centra

Government, it was, by sub-s. (4) of s. 9 enacted in
i mpl enentation of the principle of assignnent of tax set out
in cl. (2) of Art. 269, assigned to the State which
collected it.

Thi s somewhat tortuous scheme of |levying tax on inter-State
transactions and nmeking it available to the State which
levied it, in effect countenances | evy of different rates of
tax on inter-State transactions in simlar goods. It is
upon the preval ence of different rates of tax which, subject
to adjustrments, and incorporated in the Central Sales Tax
Act, that the argument of the assessee is largely founded.
He contends-and his contention has found favour wth the
H gh Court-that the Iliability to pay tax on interState
transactions, depending upon the rate of tax prevailing in
the exporting State, hanpers trade and commerce, by giving
or authorising the giving of preference to one State over
anot her or by making or authorising the maki ng of
di scrimnation between one State and another, - and thereby
violates the guarantee of freedom of trade, comerce and

i ntercourse declared by Part XlIl of the Constitution. The
assessee primarily relies upon Arts. 301 and 303(1) of the
Constitution in support of his contention. Article 301
provi des :

"Subject to the other provisions of this Part, trade,
commerce and intercourse throughout the territory of India
shall be free."

This Article is couched in terns of the wi dest anplitude,
trade, comerce and intercourse are thereby declared free
and unhanpered throughout the territory of India. The
freedom of trade so declared is against the inposition of
barriers or obstructions within the State as well as inter-
State : all restrictions which directly and imediately
af fect the novenent of trade are declared by Art. 301 to be
ineffective. The extent to which Art. 301 operates to make
trade and commerce free has been considered by this Court in
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several cases. In Atiabari Tea Co. Ltd. v. The State
Sup. C 1./68-14
840

of Assam and others(1l), Gajendragadkar, J., speaking for

hi nsel f and Wanchoo & Das Gupta, JJ., observed at p. 860:
P we think it would be reasonable and
proper to hold that restrictions, freedomfrom
which is guaranteed by Art. 301, would be such

restrictions as directly and i mredi ately
restrict or inpede the free flow or novenent
of trade."

In Autonobile Transport (Rajasthan) Ltd. wv.
The State of Rajasthan and others(1), the view
expressed by Gajendragadkar, J., in Atiabari
Tea Co.’'s case(1l) was accepted by the
majority.
Subba Rao, J., who agreed with the majority
observed that the freedom .decl ared under Art.
301 of the Constitution of India referred to
the right of free noverment of trade without
any obstructions by way of barriers, inter-
State or ~intra-State, or other inpedinents
operating as such barriers. The sane view was
expressed in FirmA. T. B. Mehtab Mijid and
Conpany v. State of Madras and Another(") by a
unani mous Court. It must be taken as settled
law that the restrictions or inpedinents which
directly and i medi ately inpede or hanmper the
free flow of trade, comerce and intercourse
fall wthin the prohibition inmposed by Art.
301 and subject to the other provisions of the
Constitution they may be regarded as void.
But it is said that by inposing tax on ' sal es,
no restriction hanmpering trade is inmposed. In
the Atiabari Tea Conpany’s
case (1), Gajendragadkar, J., observed :
"Taxes nay and do ampunt to restrictions; but
it is only such taxes as directly and
i mediately restrict trade that would fal
within the purview of ‘Art. 301. -~ The _argument
that all taxes should be governed by Art. 301
whether or not their inpact on trade is
i mredi at e or mediate, direct or renot e
adopts, in our opinion, an extrene approach
whi ch cannot be upheld."
In a recent judgnent of this Court ~in The
Andhra Sugars Ltd. and Another v. The State of
Andhra Pradesh and others(4), Bachawat, J.,
speaking for the Court, after referring to the
observati ons made by Gaj endragadkar, ~J/, in
Atiabari Tea Company’s case(1l) observed
"This interpretation of Article 301 was not
di ssent ed from in Aut onobi | e Transport
(Rajasthan) Ltd. v. State of Rajasthan--[1963]
I S CR 491. Normally, a tax on sale of
goods does not directly inpede the free
(1) [1961]1 S.C R 809.
(2) [1963] Supp. 2 S.C. R 435.
(3) [1963] 1 S. C R 491
(4) 21 S T. C 212.
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noverment or transport of goods. Section 21 is
no exception. It does not inpede the free

noverment or transport of goods and is not
violative of Article 301."
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Section 21 of the Andhra Pradesh Sugar Cane (Regul ation of
Supply and Purchase) Act which was referred to in the
judgrment authorised the State Governnment to levy a tax at
such rate not exceeding five rupees per netric tonne as may
be prescribed on the purchase of cane required for use,
consunption or sale in a factory. It nmust, therefore, be
regarded as settled lawthat a tax may in certain cases
directly and imediately restrict or hanper the flow of
trade, but every inposition of tax does not do so.
Tax under the Central Sales Tax Act on inter-State sales, it
must be noticed, is inits essence a tax which encunbers
novenent of trade or conmerce, since by the definition in s.
3 of the Act a sale or purchase of goods is deened to take
place in the course of inter-State trade or comerce, if it-
(a) occasions the novenent of goods from one State to
another; (b) is effected by a transfer of docunents of title
to the goods during their movenent from one State to
anot her. The question which then falls to be determined is
whet her the tax inposed in the present case is saved by the
operation of the other provisions of Part XIIl. Article 302
of the Constitution provides that Parliament may by |aw
i mpose such restrictions on the freedom of trade, conmmerce
or intercourse between one State and another or within any
part of the territory of India as nay be required in the
public interest. Thereby the Parlianent is, notw thstanding
the protection conferred by Art. 301, authorised to inpose
restrictions on the freedom of ~trade, commer ce or
intercourse in the public interest.” The expression "between
one State and another does not inply that' it is only
intended to confer upon the Union Parlianent the power to
renove the fetter upon |legislative authority only so as to
keep trade, comrerce or intercourse free between one State
Government and another. It is intended to declare ' trade,
comerce and intercourse free between residents in one State
and residents in another State. ~That is clear because Art.
302 expressly provides that. on the freedom of trade
restrictions nmmy be inmposed not only as between one State
and another, but also within any part of the, territory of
I ndi a. As we have already observed, Art. 301 does not
nerely protect inter-State trade or operate against  inter-
State barriers : all trade is protected whether it is intra-
State or interState by the prohibition inposed by Art. 301,
and there is nothing in the |anguage or the context for
restricting the power of the Parlianent which it otherw se
possesses in the public interest to inmpose restrictions on
the freedom of trade, comerce or intercourse, operative
only as between one State and another as two entities.
"Mere is also no doubt that exercise of the power to tax nmay
normal Iy be presumed to be in the public interest.
Article 303 provides, by the first clause:
"Notwi thstanding anything in article 302,
neither Parlianent nor the Legislature of a
State, shall have power to make any |aw
giving, or authorising the giving of, —any
preference to one State over another,  or
maki ng, or authorising the making of, any
di scrimnation between one State and anot her.
by wvirtue of an entry relating to trade and
commerce in any of the Lists in the Seventh
Schedul e. "
Having conferred by Art. 302 power upon the Parlianent to
i npose restrictions upon freedomof trade, commerce or
intercourse, the Constitution proceeds to inpose certain
restrictions upon the power so conferred. Reference to the
power of the State Legislatures in Art. 303 (1 ) creates a
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conplication which we are not called upon in the present
case to resolve. It is expressly declared that t he
Parliament shall not have the power to nake any |law giving
preference to one State over another, authorising the giving
of any preference to one State over another, making any
di scrimnation bet ween one State and anot her, and
authorising the making of any discrimnation between one
State and another, in exercise of or by virtue of any entry
relating to trade and comerce in any of the Lists in the
Sevent h Schedul e.

It was contended on behalf of the State that the power under
Art. 303 could only be exercised so as to restrict the
authority of the Parlianent which arises by virtue of an
entry relating to trade and cormmerce in the |legislative
lists and it was urged that an entry with respect to the
levy of tax on trade and commerce and is not an entry
relating to trade and conmerce and therefore there is no
prohi bition against the Parlianment exercising power or
aut horising the giving of any preference to one State over
anot her or nmking or authorising the making of any
di scri m nation between one State and another by the exercise
of taxing power. Reliance in- support of that contention was
pl aced wupon the judgment in Sundararanier and Conpany V.
State of Andhra Pradesh(1) in which Venkatarama A yar, J.,
poi nted out that under he schenme of entries in List | & 11
of the Seventh Schedul e the power of taxation exercisable in
respect of any matter is a power distinct fromthe power to
legislate in respect of that matter. 1t was also urged that
the expression "an entry relating to trade and commerce in
any of the Lists in the Seventh Schedul e" was restricted to
the entries which expressly deal with the power to |egislate
in respect of trade and commerce i.e., entries 41 & 42 of
List I, entries 26 & 27 of List Il and entry 33 of List 111
in the Seventh Schedul e, and

(1) [1958] S. CR 1422.
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extended to no others. On the other hand it was contended
that all legislative entries which directly affect trade and

conmerce are also within the expression "entry relating to
trade and comerce".

W need express no opinion on the two questions argued
before wus. The question whether entries relating to trade
and commerce in the Lists in the Seventh Schedule are

restricted to entries 41 & 42 of List |, entries 26 & 27 of
List Il and entry 33 of List IIl, or relate to all general
entries which affect trade and comerce, is academic in the
present case. Nor do we think it necessary to decide
whet her for the purpose of Art. 303 entries relating to tax
on sale or purchase of goods i.e., entry 92A of List |,  and
entry 54 of List Il are entries relating to trade and
comerce, for, in our opinion, an Act which is nerely

enacted for the purpose of inposing tax which is to be
collected and to be retained by the State does not anmpunt to
| aw gi ving, or authorising the giving of, any preference to
one State over another, or making, or authorising the naking
of , any discrimnation between one State and another, nerely
because of varying rates of tax prevail in different States.
It was urged that the High Court was right in holding that
rates of tax on the sale of the sane or simlar comodity by
different States by itself was discrimnatory, since it
aut hori sed placing of an unequal burden on inter-State trade
and conmerce affecting its free flow between the States.
The rates of tax prevailing in different States on
transacti ons of sale in the diverse comvdities are
undoubt edly not uniform According to the Hi gh Court such a
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schene was "obviously quite discrimnatory and considerably
affected the freedom of trade, commerce and inter-Course"
the differential rates or exenptions in various Statler
i mposing an unequal burden on the same or simlar goods
which affected their free nmovement or flow in inter-State
trade and commerce, and that a higher rate of tax in a State
worked as a barrier to the free novenent of similar goods to
another State where there was no tax or a |ower rate of tax,
and for trade in particular goods declared or undeclared to
be free throughout the territory of India, the rate of tax
or exenption as the case may be must be uniform W are
unabl e to accept the view propounded by the H gh Court. The
fl ow of trade does not necessarily depend upon the rates of
sales tax : it depends upon a variety of factors, such as
the source of supply, place of consunption, existence of
trade channels, the rates of freight, trading facilities,
availability of efficient transport and other facilities for
carrying on trade. -Instances can easily be imagined of
cases in which notwithstanding the lower rate of tax in a
particular part of the country goods | nay be purchased from
anot her part, where a higher rate of tax prevails.
Supposing in a particular State in, respect of a particular
commodity, the rate of tax is 2 %but if the benefit of that
| ow
844
rate is offset by the freight which a nerchant in another
State. nmmy have to pay for carrying that commodity over a
| ong di stance, the nmerchant would be willing to purchase the
goods froma nearer State, eventhough the rate of tax in
that State my be higher. Exi stence of | ong-standing
busi ness relations, availability of conmunications, credit
facilities and a host of other fact ors- nat ural and
busi ness--enter into the maintenance of trade relations and
the free flow of trade cannot necessarily be deenmed to have
been obstructed nerely becausein a particular State the
rate of tax on sales is higher thanthe rates prevailing in
ot her States.
In The King v. Barger(l) the Australian H gh GCourt was
called upon to deal with the meaning of the  expression
"discrimnation between States or parts of States" used in
S. 51 of the Australian Constitution, |saacs, J., observed
at p. 108

". . . . . the pervading idea is t he

preference of locality nmerely because it is

locality, and because it is a particu

lar part
of a particular State. It does not - include a
differentiation based, on ot her
consi derations, which are dependent on natura
or business circunstances, and nmy operate
with nor e or less force in di fferent
localities; and there is nothing, 'in ny
opi nion, to prevent the Australian Parlianent,
charged with the welfare of the people as a
whol e, from doing what every State in the
Conmonweal t h has power to do for its own citi-
zens, that is to say, frombasing its taxation
nmeasures on considerations of fairness and
justice, always observing the constitutiona
injunction not to prefer States or parts of
States."

In W R Mran Proprietary Ltd. v. The Deputy Federa

Conmmi ssi oner of Taxation (N.S.W) and others(l), t he

Judicial Committee of the Privy Council recorded its

approval to that exposition. It is true that the Judicia
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Conmittee was interpreting s. 51(ii) of the Australian
Consti tution. It al so appears fromthe provisions of the

Australian Constitution that by virtue of s. 96 of the
Constitution there is to be a uniforminposition of custons
duties. But the observations nade by Isaacs, J., in King v.
Barger (1) and approved by the Judicial Conmttee are wusefu
in the determination of the true principle applicable in the
present case, that, it is where differentiation is based on
consi derati on not dependent upon natural or business factors
whi ch operate with nore or less force in di f ferent
localities that the Parliament is prohibited frommaking a
di scrimnation.

The rates of tax in force at the date when the Central Sales
Tax Act was enacted have again not becone crystallized.
The

(1) [1908] 6 C. L R _41.

(2) [1940] 63 C. L. R 338.
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rate which the State Legislature determ nes, subject to the
maxi mum_‘prescri bed for goods referred toins. 8 ( 1) and
(2) are the operative rates for those transactions : in
respect of transactions falling within S. 8 (2) (b) the rate
is determined by the State rate except where the State rate
is between the range of two and seven per cent. The rate
which a State Legislature inposes in respect of inter-State
transactions in a particular comodity mnust depend upon a
variety of factors. A State may be led to-inpose a high
rate of tax on a commodity either when it is not consuned at
all wthin the State, or if it feels that the burden which
is falling on consuners within the State will be nore than
offset by the gainin_ revenue ultimately derived from
out side consuners. The inposition of rates of sales tax is
normal Iy influenced by factors political and economic. | f
the rate is, so high as to drive away prospective  traders
from purchasing a comodity andto resort to other sources
of supply, inits owm interest the State will adjust the
rate to attract purchasers.............. Again, in’'a deno-
cratic constitution political forces would operate against
the levy of an unduly high rate of tax. The rate of tax on
sales of a comodity may not ordinarily be based on
arbitrary considerations but in the Iight of the facility of
trade in a particular coomodity, the market conditions-
internal and external--and the |ikelihood of consumers not
bei ng scared away by the price which includes a high rate of
tax. Attention nust also be directed to sub-s. (5) of 's. 8
which authorises the State Covernnent, not wi t hst andi ng
anything contained in s. 8 in the public interest to waive
tax or inmpose tax on sales at a lower rate on inter-State
trade or comerce. it is clear that the |legislature has
contenplated that elasticity of rates consistent with
econom ¢ forces may be mmintai ned.

Preval ence of differential rates of tax on sales of the sane
commodity cannot be regarded in isolation as deterninative
of the object to discrimnate between one State and another
Under the Constitution as originally franed, revenue from
sal es-tax was reserved to the States. But since the power
of taxation could be exercised in a manner prejudicial to
the larger public interests by the States it was found
necessary to restrict the power of taxation in respect of
transactions which had an inter-State content. Amendnent of
Art. 286 and the enactnment of the Sales Tax Validation Act
1956, and the Central Sales Tax Act, 1956, were all intended
to serve a dual purpose: to naintain the source of revenue
fromsales-tax to the States and at the sane tine to prevent
the States from subjecting transactions in the course of
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interState trade so as to obstruct the free flow of trade by
maki ng commobdities wunduly expensive. The effect of the
Constitutional pro,visions achieved in a sonmewhat devious
manner is still clear, viz.
846
to reserve sales-tax as a source of revenue for the States.
The Central Sales Tax Act is enacted under the authority of
the Union Parlianent, but the tax is collected through the
agency of the State and is levied ultimately for the benefit
of the States and is statutorily assigned to the States.
That is clear fromthe anendments nade by the Constitution
(Sixth Amendnent) Act, 1956, in Art. 269, and the enactnent
of cls. (1) & (4) of s. 9 of the Central Sales Tax Act. The
Central sales-tax though levied for and collected in the
nane of the Central Governnment is a part of the sales-tax
levy inposed for the benefit of the States. By leaving it
to the States to |evy sales-tax.in respect of a commpdity on
intrastate transactions no discrimnation is practiced: and
by authorising the State fromwhich the novenent of goods
conmences to | evy on transactions of sale Central sal es-tax,
at rates prevailing in the State, subject to the linmtation
already set out, in our judgment, no discrinination can be
deenmed to be practi sed.
The view taken by the H-gh Court was | argely influenced by
two cases decided by this Court on the interpretation of
Art. 304(a). In FirmA T. B. Mehtab Majid & Co.’s case(l)
this Court struck down the levy of tax on sales of tanned
hi des and skins inmported fromoutside the State of Mdras at
a rate higher, than the rate of tax on sales of hides and
skins tanned and sold wthin the State of Midras as
infringing Art. 304(a). By r. 16 framed under s. 19 of the
Madras General Sales Tax Act, it was provided that in the
case of untanned hides and skins thetax under s. 3 (1) of
the Madras Ceneral Sales Tax Act shall be levied from the
dealer who is the last purchaser in the State not exenpt
from tax wunder s. 3 (3) on the ampbunt for which they are
brought by him By r. 16(2) it was provided that-(i) in the
case of hides or skins which had been tanned outside the
State the tax under s. 3 (1) shall be levied fromthe deal er
who in the State is the first dealer in such hides or skins
not exenpt fromtax under s. 3(3) on the amount for which
they are sold by him and (ii) in the case of tanned hides
or skins which had been tanned within the State, the tax
under s. 3 (1) shall be levied froma person who is the
first dealer in such hides of skins not exenpt from tax
under s. 3(3) on the anount for which they are sold by him
The taxpayer contended in FirmA T. B. Mhtab Mijid s
case(1l) that the tanned hides and skins inported from
outside and sold inside the State were under r. 16 of  the
Madras Ceneral Sales Tax Rules subjected to a higher rate of
tax than the rate i nposed on hides and skins tanned and sold
within the State and this-discrinmnatory systemof taxation
of fended Art. 304(a) of the Constitution: This Court
accepted the contention and held that r. 16(2) discrimnated
agai nst inported hides or skins which had been purchased or
(1) [21963] Supp. 2 S. C R 435.
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tanned outside and therefore it contravened Art. 304(a) of
the Constitution.
Simlarly in A Hajee Abdul Shakoor and Co. v. State of
Madras(1l) the assessees who were dealers in skins in the
State of Madras, purchased raw skins from places both within
and outside the State of Madras. They were assessed to
sal es-tax in accordance with the provisions of the Madras
CGeneral Sales Tax (Turnover and Assessnent) Rules, on the
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turnover of hides and skins purchased in the untanned
condition outside the State and tanned within the State with
respect to the assessment years 1955-56, 1956-57 and 1957-
58. The tax was assessed at 3 pies per rupee on the price
of tanned hides and skins for the years 1955-56 and 1956-57
and at the rate of 2 per cent on the turnover for the vyear
1957-58. In petitions filed by the assessees in this Court
under Art. 32 of the Constitution it was held that S. 2(1)
of the Madras General Sales Tax (Special Provisions) Act,
1963, discrininated agai nst inmported hides and skins which
were sold upto August 1, 1957, upto which date the tax on
sale of raw hides and skins was at the rate of 3 pies per
rupee and was therefore void.
In the two cases the differential treatment violated Art.
304(a) of the Constitution, which authorises the Legislature
of a State notwithstandinganything in Arts. 301 and 303 by
law to "lnpose on-goods inported fromother States or the
Uni on territories any tax to whi ch simlar goods
manuf actured ~or produced in that State are subject, so
however, 'as not to discrininate between goods so inported
and goods so nanufactured or produced;". | mposition of
differential rates of “tax by the same State on goods
manuf actured or produced in the State and simlar goods
inmported in the State i's prohibited by that clause. But
where the taxing' State is not inposing rates of taxon
i mported goods different from rates  of tax on goods
manuf actured or produced, Art. 304(a) has no application
Article 303 prohibits the making of 1aw which gives, or
aut horises the giving of, any preference to one State over
another, or nmakes, or_authorises the naking of, and
di scrimnation between one State and another. Preval ence of
different rates of sales-tax in the State which have been
adopted by the Central Sales Tax Act for the purpose of |evy
of tax wunder that Act is, as  already nmentioned, not
determinative of the giving of preference or naking a
di scrimnation. The vi ew expressed by the Hi gh Court that
s. 8(2), 8(2A) and 8(5) infringe Art. 301 and Art. 303(1)
cannot be sustai ned.
It was contended before the H gh Court that whereas ~excise
duty was not liable to be included in the turnover of goods
under the Madras Ceneral Sales Tax Act, it was liable to be
i ncl uded
(1) [1964] 8 S. C. R 217.
848
in the turnover for the purpose of Central Sales Tax  Act.
The High Court in making a general discussion _on this
guestion observed, follow ng the judgnent of this Court in
State of Mysore v. Lakshm narasi nmhiah Setty & Sons(1l) . that
by "levied" ins. 9(1) ,of the Central Act, what was neant
was "levied as under the State Act", that would include al so
the State Rules enabling deductions in the conputation of
the turnover. The Court rejected the contention that "to
the extent the excise duty is not deductible from taxable
turnover under the Central Act unlike under the Madras
General Sales Tax Act, there is discrimnation .... between
one State and another". They observed that :
“I'n the matter of non-deductibility of excise
duty fromthe turnover of inter-State sales,
the Central Act has equal application and
makes no discrimnation. The Central Act does
not say that excise duty will be deductible in
one State and not in another. It is not
deductible from the turnover of the inter-
State sales and this rule is uniformy applied
to al | inter-State sal es. There is,
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t her ef ore, no question of inequality or
discrimnation forbidden by Art. 303(1) and
there is no question of contravention of Art.
301 either."
But in dealing with the case of the assessee in the |ast
paragraph ,of the judgment, the High Court observed that
since no provision had been nmade for deduction of the excise
duty from the turnover of inter-state sales or purchases
under the Central Act with the result that wunequal burden
will fall on differences in the quantum of turnover because
of all owance in the one case and di sal | owance in another, of
deduction of excise duty. This in the view of the Hi gh
Court would inpede the freedomof inter-State trade, com
nerce and intercourse within the neaning of Art. 301 of the
Constitution and was not saved by Art. 303. The
observati ons so made, somewhat bl ur the earlier discussion
If under the Madras General Sales Tax Act in conmputing the
turnover the excise duty is not liable to be included and by
virtue of 'S. 9 (1 ) ,of the Central Sales Tax Act has to be
levied in the same manner as the Madras General Sales Tax
Act, the excise duty will not be liable to be included in
the turnover, and the observations nade in the | ast
paragraph 'of the judgment under appeal that because no
express provision was made for exclusion of the excise duty
in the conputation of turnover frominter-State sales or
purchases there was discrimnation cannot be accepted as
correct. W are of the view that ~in the matter of
deternmining the taxable turnover the same rules will apply
by virtue of S. 9 (1) of the Central Sales Tax Act, whether
the tax is to be |levied under the Central Sales Tax Act or
the CGeneral Sales Tax Act.
(1) 16 s. T. C 231.
849
The High Court proceeded to determi ne the case before them
only on the plea that the inpugned provisions of the Act
were ultra vires. They did not consider whether the
transactions in dispute were inter-State transactions and
liable to tax in the hands of the assessee in the Madras
St at e. It is the case of the assessee that he has been
taxed in the Andhra Pradesh State by the appropriate
authority in respect of the transactions of sale  of goods
which are sought to be taxed, on the footing that the
transactions were inter-State transactions. The question
whet her the transactions were inter-State and were liable to
be taxed under the Madras CGeneral Sales Tax Act has not been
deternined. The case nust therefore be remanded to the High
Court. The H gh Court will proceed to decide the  question.
Since the assessee noved the High Court by a wit petition
against the order of the sales-tax authorities without
filing an appeal before the authority conpetent to deal wth
the questions of fact, it will be open to the Hi gh Court to
require the assessee to have those questions determined by
the conpetent departmental authority.
The appeal will be allowed and the order passed by the Hi gh
Court declaring the provisions of ss. 8(2), 8(2A). and 8(5)
ultra vires nust be set aside.
The petition out of which this appeal arises was one of a
group of petitions filed before the H gh Court. Agai nst
orders passed in favour of the other assessees the State has
not preferred appeals. The ampbunt involved in the claim is
small. The State apparently has approached this Court wth
a view to obtain a final determination of the inportant
guestion which was raised in the petitions filed before the
H gh Court. We therefore direct that there will be no order
as to costs in this Court and in the Hi gh Court.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 19 of 24

Bachawat, J. | have read the draft judgnent prepared by our
| earned brother Justice Shah. He has said that tax under
the Central Sales Tax Act on inter-State sales is in its
essence a tax hanpering novenent of trade or commerce, since
by the definition in sec. 3 of the Act a sale or purchase of
goods is deemed to take place in the course of inter-State
trade or conmerce, if it (a) occasions the novenent of goods
fromone State to another; or (b) is affected by a transfer
of documents of title to the goods during their novement
from one State to another. He is of the viewthat the tax
falls wthin the prohibition i nposed under Art. 301 of the
Constitution.
In Atiabari Tea Co. Ltd. v. The State of Assan(1l) Gajendra-
gadkar, J. speaking for the najority of the Court said:-
"W are, therefore, satisfied t hat in
determining the linmts of the wdth and
anpl i'tude of the freedom
(1) [1961] 1 s. C R 809, 86D 861
850
guaranteed by Article 301 a rational and
wor kable test to apply would be: Does the
i mpugned restriction operate directly or
i medi ately on trade or its novement.... It is
the free nmovenent of the transport of goods
fromone part of the country to the other that
is intended to be saved, and iif any Act
i nposes any direct restrictions on the very
novenent of such goods it attracts the provi-
sions of Article 301, and its validity can be

sust ai ned only i f it satisfies the
requirenents of  Art. 302 or Article 304 of
Part XII1."

This interpretation of Article 301 was not
di ssent ed from in Autonobi | e Transport
(Raj asthan) Ltd. v. State of Rajasthan(l) In
The Andhra Sugars Ltd. v. The State of Andhra
Pradesh & Os. (2) this Court rejected the
contention that sec. 21 of the Andhra Pradesh
Sugar cane (Regul ati on of Supply and Purchase)
Act, 1961 (Andhra Pradesh Act No. 45 of 1961)
did not offend Article 301. The Court held
"Normally, a tax on sale of goods does  not
directly inpede the free novenent or transport
of goods. Section 21 is no exception. It
does not inpede the, free novement or
transport of goods and is not violative of
Article 301."
This Court distinguished the case of FirmA. T. Mehtab Myjid
v. State of Madras(3) which decided that a sal es tax  which
di scri m nated agai nst goods inported from other States ni ght
affect the free flow of trade and would then be  invalid
unl ess protected by Article 304(a). It is inplied in Art.
304(a) that a discrimnatory tax m ght affect freedom of
trade.
On principle | see no distinction between a tax on intra-
State and a tax on inter-State sales. An intra-State sale
may occasion the novenent of goods fromone part of the
State to another part of the sane State. Indeed, nornally,
an intra-State sale would occasion such nmovenent, because
the purchaser has to nove the goods fromthe seller’s place
to sonme other place. An intra-State sale may also be
affected by a transfer of documents of title to the goods
during their novenent fromone part of the State to another
part of the sane State. But, there can be no doubt that a
tax on such sales would not normally offend Article 301.
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That Article makes no distinction between novenent from one

part of the State to another part of the sane State and

novermrent fromone State to another. Now, if a tax on intra-

State sal e does not offend Article 301, logically, I do not

see how a tax on inter-State sale can do so. Nei t her tax

operate directly or imediately on the

(1) [1963] (1) S.C.R 491, 533

(2) 212 s T. C 212.

(3) [1963] Supp. 2 S. C R 435.
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free flow of trade or the free nmovement of the transport of

goods fromone part of the country to the other. The tax is

on the sale. The novenent is incidental to and a

consequence of the sale.

In The Bengal Inmunity Conpany Ltd. v. State of Bihar(1)

Jagannadhadas, J. after referring to Art. 301 said
"Nowit is not disputed that a tax on a purely
i nternal sale which occurs as a result of the
transportation of goods froma nmanufacturing
centre within the State to a purchasi ng market
within the same Stateis clearly permissible
and not hit by anything in the Constitution
If a sale inthat kind of trade can bear the
tax and is not a burden on the freedom of

trade, it is difficult to see why a single
point tax on the sane kind of sale where a
State boundary i ntervenes bet ween t he

manuf.acturing centre and the consuning centers
need be treated as a burden, especially where
that tax is ultimtely to come out of the
resi dents of the very State by which such sale
is taxable. Freedom of “trade and . commrerce
applies as much within a State as outside it.
It appears to me again, with great ’'respect,
that there is no warrant for treating such a
tax as in any way contrary either to the
letter or the spirit of the freedomof trade,
conmer ce and intercourse provi ded under

Article 301."
As at present advised, | aminclined to agree wth these
observati ons. I am therefore, inclined to think that

normal ly a law inposing a tax on intra-State sal es does  not
offend Art. 301. It seenms to ne that the Central Sales Tax
Act, 1956 is no exceptionto this rule. None of “its
provisions directly inpede the novenent of goods or the free
flow of trade

| may add that even assunming that the Central Sal es Tax Act,
1956 is within the mschief of Art. 301, it is certainly a
law nade by Parlianment in the public interest and is  saved
by Art. 302. find nothing in the Act which offends Art.
303(1).

The decision of the H gh Court that sections. 8 (2), 8
(2A), and 8(5) of the Central Sales Tax Act, 1956 are ‘ultra
vires the Constitution nmust therefore be set aside. | agree
to the order proposed by Shah J.

Hegde, J. Though | agree with the concl usions reached by ny
| earned brother Shah, J., nanely, sections 8(2), 8(2-A) and
8(5) of the Central Sales Tax Act, 1956 (No. 74 of 1956)-
hereinafter referred to as the Act-are intra vires the
Constitution, ny reasons for coming to that conclusion are
not the same as his. Hence this note.

(1) [1955] 2 S. C R 603 at p. 754.
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The facts of the case as well as the history of the
legislation are fully set out in the mgjority judgment. It
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is settled by the decisions of this Court in Attabari Tea
Co. Ltd. v. The State of Assam(l) and the Autonobile
Transport (Rajasthan) Limted v. The State of Rajasthan (2)
that a taxing statute is not outside the, scope of Art. 301
of the Constitution. But before a taxing statute is held to
be violative of that Article, it nmust be shown that it has a
direct or imediate inpact on the freedom of trade, comrerce
and intercourse within the country. |n other words, a nere
renote or incidental inpact is insufficient to hold that
Art. 301 has been contravened. Article 302 enmpower s
Parliament by law to inmpose such restrictions on the freedom
of trade, comerce and intercourse between one State and
another or within any part of the territory of India, as may
be required in the public interest. The power conferred on
Parliament is extrenely w de and the only Iimtation placed
on that power by Art. 302-is that the law in question mnust
be required in the public interest. Primarily it is for
Parliament to determ ne the requirenments of public interest.
The decision of Parlianment inthis regard is not easy to
chal | enge. ~Parliament is presuned to know the needs of the
people, the requirenents of thetinme and the econonic and
political interests of the country as a whole. By its very
conposition it is unlikely that Parliament would have re-
gional bias or would -adopt a parochial approach. In
addition, there is/the presunption of the constitutionality
of a statute. Therefore the State undoubtedly starts wth
an advant age. But once it is shownthat a- measure prinm
facie gives preference to the residents of one State over
another State or it rmakes discrimnation ' between t he
residents of a State and that of another because of the
adoption of different rates of tax in different States, then
the matter assunes a different conplexion inview of Art.

303 (1). It should be within the knowl edge of the Union
CGover nirent why Parlianent adopted different rates in
different States. | agree that mere difference in rates is
neither show ng preference nor making discrimnation. But

other things being equal, the difference in rates would
result in showing preference to sonme States and naking

di scrimnation against others. Hence, in ny opi ni on
difference in rates is a prinma facie proof of the preference
or discrimnation conplained of. It.is for the State to

justify those differences. The real question for decision
i s whether the inpugned provisions have given or authorised
the giving of any preference to one State over another  or
made or authorised the naking of any discrimnation between
one State and another. The word "State" in Art. 301 is used
in the sense of people residing in that State. It is
i mpossible for any ordinary person to establish positively
the preference or the

(1) [1961] 1 s. C R 809.

(2) [1963] 1 S. C R 491
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di scrimnation conpl ained of, apart from show ng t he
difference in the rates. Once he shows the difference in
the rates, it is for the State to show that the same has not
resulted in showing preferences to one or nore States over
others or nmking discrimnation against one or nmore States
over others in the matter of inter-State trade. | am not
prepared to place an interpretation on Art. 303(1) which
woul d render that provision purposeless. After all it is
the State that had enacted the inpugned provisions. It nust
have had good reasons for enacting those provisions. It
nmust place before court those reasons and satisfy it that
Art. 303(1) has not been contravened. But on the nateria
pl aced before us, | amsatisfied that the differences in the
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rates are in public interest and those differences do not
materially affect the free flow of trade in the country.

From the history of the legislation, it is clear that the
subject of taxing inter-State sales is a conpl i cat ed

process. It has various facets. Sales-tax is one of the
nost i nmportant sources of revenue for the States. It was so
even under the Governnment of India Act, 1935. It was not
the intention of Parlianment either to dry up that source or
to divert the same. It wanted to retain that source for the
States; but at the sane tinme guard against States |evying
sales tax on inter-State sales in a manner which is Ilikely

to be prejudicial to the free flow of trade and conmerce in
the country. Constitutional anmendnments referred to in the
j udgrment of Shah J. have an inportant purpose behind. them
Sane is the case as regards the provisions in the Act.
Before Articles 269 and 286 were anmended and the Act
enacted, a Committee known as Taxation Enquiry Committee,
had gone into the various aspects of inter-State trade and
comer ce and nmade recomendati ons to the Union Government on
that subject. It was largely on the basis of those
reconmendat.i ons t hat Articles 269 and 286 of t he
Constitution were anended and the Act enacted. Therefore it
is clear that the Act is not a haphazard legislation; it is
the product of deep thinking and clear analysis of the
various aspects of the natter. This Court will be slow to
hol d such a. neasure as being either not in public interest
or is violative of Art. 303(1). The -question of giving
preference or making discrimnati on depends on various facts
and circunstances, the tax rate being only one of them The
views of an expert conmttee on a subject so conplicated as
tax on interState sales is entitled to great weight. 1In the
very nature of things, it is difficult for courts to
ascertain the various factors that inpede the free flow of
trade or to assess their inportance. This is not the sane
thing as saying that this Court ~should abdicate its
functions in favour of an expert committee or should unduly
exaggerate the inportance of the collective know edge and,
wi sdom of the nmenbers of Parlianent. But the fact remains
t hat
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in assessing the strength of econonmic in a given natter the
views of persons who nay be expected to be famliar with the
subject is entitled to weight and in the absence of  clear
proof .to the contrary or unless it is shown that their

concl usions are obviously wong, it will be proper for~ this
Court to proceed on the basis that the conclusions  reached
by them on facts-not on questions of |aw are correct. The

Taxation Enquiry Conmittee has given good reasons in support
of its recomendati ons.

We shall now exami ne the purposes behind s. 8 of the Act,
which fixes rates of tax on sales in the course of inter-
State trade, commerce and intercourse. The Act divides
inter-State sales into four categories, namely--4i) sales to
CGovernment, (ii) sales of goods which are declared to be  of
special inportance in the inter-State trade and comrerce,
(iii) sales to registered dealers, and (iv) sales to others.
Good many sales in the course of interState sales are nmade
to Covernments. In a welfare State like ,ours, public
sector is in-charge of various industries, which require raw
material fromvarious parts of the country. The Governnents
also require consuner goods of various types for its

gover nrent al functions as well as for its econom ¢
activities. A uniformrate is fixed for those sales under
s. 8(1(a). Hence in respect of an inportant segment of

inter-State sales the rate is uniform no doubt subject to
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s. 8(2-A), the scope of which | shall discuss a little
| ater.
Section 14 decl ares that goods enunerated therein are goods

, of special inportance in the inter-State trade and
conmer ce. Section 15 prescribes the restrictions and
condi tions under which sales tax in respect of the turnover
relating to those goods may be |evied. One of the

conditions prescribed at the relevant tine was that tax
should not be nore than two percentum of the turnover.
Further in respect of those goods only a single point taxa-
tion is permissible. The declared goods constitute a |arge
portion of the goods sold in inter-State trade. The
i nci dence of taxation on those goods is such that it could
not have had any serious repercussion on inter-State trade.

Section 8(1)(b) regulates the sales tax leviable on sales to

regi stered dealers in the course of inter-State sal es. The
maxi mumrate fixedat the relevant time was two percentum of
the turnover. Al that the registered dealer has to do _is

to get included in his certificate of registration goods of
the class or ,classes which he proposes to purchase as being
intended for ~resale by ~himor for use by him in the
manuf acture or processi ng goods for sale or in the mning or
is the generation or distribution of electricity or any
ot her form of power. Here again the
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i nci dence of taxation is so low as ordinarily not to affect
the, free flow of trade

This takes us to the remmining sales in the course of inter-
State trade or commerce. By and large these sales are nmmde
to unregistered dealers. Here again, so far as the decl ared
goods are concerned, tax has to be levied at the rate
applicable to local sales, as provided in s. 8(2)(a). Then
we cone to cl. (b) of s. 8(2), which deals w th goods other
than decl ared goods. Here the lawat the relevant tine was
that the tax shall be calculated at~ the rate of 'seven
percentum of the turnover or at the rate applicable to sale
or purchase of such goods inside the appropriate State,
whi chever is higher. As could be seen fromthe report of
the Taxation Enquiry Committee, the nain reason

for this provisions was to prevent as far as possible the
evasion of sales tax. The Parlianent. was. anxious that
inter-State trade should be canalised through registered
deal ers over whomthe appropriate governnent has a  great
deal of control. It is not very easy for themto evade tax.
A nmeasure which is intended to check the evasion of tax is
undoubtedly a valid nmeasure. Further, inter-State trade
carried on through dealers comng within s. 8(2), must be in
the very nature of things very little. It is in public
interest to see that in the guise of freedomof trade, /they
do not evade the paynent of tax. |If the sales tax they have
to pay is as high or even higher than intra-State sales tax
then they will be constrained to register thenselves and pay
the tax legitimately due. The inpact of this provision on
inter-State trade is bound to be negligible, but at the sanme
time it is an effective safeguard agai nst evasi on of tax.
Section 8(2-A) is incorporated with a viewto see that the
consunmers in the States to which goods are inported are not
pl aced at a di sadvantage as conpared to the consuners in the
State from which the goods are inported. In fact this
provision is bound to facilitate inter-State trade. The
purpose behind the section is to see that the State
CGovernments do not place the local consuners in a better
position than the consuners outside.

Sub-section (5) of s. 8 provides for giving individua
exenptions in public interest. Such a power is there in al
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taxation neasur es. It is to provide for unf or eseen
conti ngenci es. Take for exanmple, when there was fanine in

Bi har, if a dealer in Punjab had undertaken to sell goods to
a charitable society in that State at a reasonable price for
di stribution to those who were starving, it would have been
in public interest if the Punjab Governnent had exenpted
that dealer frompaying sales tax. Such a power cannot
i mediately or directly affect the free fl ow

Sup C. 1.168-15
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of trade. The power in question cannot be said to be bad.
If there is any misuse of that power, the same can be
chal | enged.

It nust be renenbered that under the present conditions the
power to tax is not- nmerely wused for the purpose of
collecting revenue; it is-a powerful social instrunent, in
particular an instrunment which can be effectively used for
correcting econom c maladjustnents. VWhile the |egislature
nmust provide in the law for ~all reasonably foreseeable
contingencies, still sone discretionary power has to be
given to the executive to neet unexpected situations.

If we bear in nind the fact that sales tax on inter-State
sales is levied for the benefit of the States and the
further fact that each one of the State CGovernments in its
own interest is bound to create the best possible condition
for the growth of industry and commercein that State, it is
reasonable to assune that they will not be blind to economc
forces. Al'l that one has to guard against is to see that
they do not, by having recourse to their taxation power,
obstruct the flow of trade into their State.  In the nornmm
course they will be interested in seeing that goods produced
in their States are sold outside. Reasonably sufficient
saf equards against the free flow of trade into a State have
been provided by the provisions of the Act, firstly, by
providing for the levy of salestax in the State in which
the goods are produced, and, secondly, by placing various
restrictions on the power of the States in fixing the rates.
None of the inpugned provisions, in my opinion, has direct
or imredi ate inpact on inter-State trade or conmmerce

G C Appeal all owed and renanded.
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