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ACT:

Code of CGivil Procedure (Act 5 of 1908), O XX. r. 12-
Prelim nary decree not in accordance with rule-Not appeal ed
agai nst-Ef fect.

Practice and Procedure-Point of |aw Raised for the first
time at hearing of appeal-If pernissible.

HEADNOTE

In a suit for possession and nmesne profits the Hi gh Court
gave a direction in the prelimnary decree that the tria
court should make an enquiry into the nesne profits payable
by the appellant (judgnment debtor), fromthe date of the
institution of the suit, and pass a final decree for paynent
of the ampunt found due up to the date of delivery  of
possession of the properties to the respondent (decree
hol der) . The trial court appointed a Conmm ssioner for
nmaki ng the enquiry, and after considering his report, passed
a final decree for a certain anbunt. No objection was taken
by the appellant, either before the Conmissioner ~or the
trial court that accounts could be taken under O XX r. 12

Cvil Procedure Code, only for 3 year fromthe date of  the
prelimnary decree and not till the later date when
possession was delivered to the respondent. In his appea

to the H gh Court also, the appellant did not raise the
ground in the nmenorandum of appeal, but when the appeal was
argued he sought to raise the contention. The High Court
did not allow himto do so and di sm ssed the appeal. Al-ong
with the appeal the Hgh Court dealt wth the cross
objections preferred by the respondent in which he clained
enhancenent of the anpunt of nesne profits and partially
all owed the cross objections. 1In the appeal to the Suprene
Court it was contended that (i) the Hi gh Court was in error
in not allow ng the appellant to raise the objection based
on O XX, r. 12 of the Code, (ii) the respondent was not
entitled to be granted nesne profits for a period beyond
three years fromthe date of the prelimnary decree and
(iii) the High Court was in error in enhancing the amunt of
mesne profits.
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HELD (Per Raghubar Dayal and Sikri, JJ.) : (i) The High
Court was in error in not allowi ng the appellant to urge the
addi ti onal ground before it. [669 B-(

It was a pure question of Ilaw not dependent on the
determ nati on of any question of the fact and such questions
are allowed to be raised for the first time even at |ater
stages. Even though the Hi gh Court has discretion to allow
or refuse an application for raising an additional ground,
the order refusing permssion could be interfered with by
the Supreme Court, because, it was not in conformity wth
the principle that a question of pure |aw can be wurged at
any stage of a litigation. [664 H, 666D F-Q

There was no question of ‘the appellant conceding before the
Conmi ssioner or electing before the trial court that nesne
profits could be calculated till the date of delivery of
possession when no - dispute about the matter had arisen
bet ween the parties. [666 H]

Further, “the respondent could not have been prejudiced by
the appellant raising the new ground at the hearing of the
appeal and not earlier,

662

for, even if the appellant had raised it before the
Conmi ssi oner the respondent could not have sued for mnesne
profits beyond three years, as, by that tinme, the period of
l[imtation for such a suit had expired. [669 A-B]

(ii) A decree wunder O X X., r. 12 of the Code, directing
enquiry into nesne profits, however —expressed, nust be
construed to be a decree directing the -enquiry in
conformty with the requirements-of r. 12(1) (c), and so the
respondent would not be entitled to nmesne profits beyond a
period of three years fromthe date of the prelimnary
decree. [676 A-B]

It is open to the court to construe the direction in
accordance with the provisions of the rule when such
direction is not fully expressed so-as to cover all the
alternatives mentioned therein. [673 F]

The direction in the prelimnary decree could not have been
appeal ed agai nst because, the question about the proper
period for which nmesne profits was to be decreed ‘really
comes up for decision at the time of passing the fina

decree, by which time, the parties would be in a position to
know the exact period for which future mesne profits could
be decreed-. and so, the appeal could be filed only after a
final decree is passed and s. 97 of the Code would  be
i nappl i cabl e. Nor would the direction in ~the ~prelimnary
decree operate as res judicata either under s. 11 of the
Code or on general principles, because there was no
controversy between the parties. [674 A, E-H

Instead of insisting that the court should repeat in the
judgrment the various alternatives nentioned in the rule, it
woul d be preferable to construe the judgnment in accordance
with those provisions, and so construed, there is no
possibility of a decree holder gaining by his own default.
[675DE, G ]

Case | aw revi ewed.

Per Midhol kar, J. (Dissenting) : (i) The Hgh Court was
right in refusing leave to the appellant to raise a new
ground at the hearing since not only had be not raised it in
the menorandum of appeal but he had also allowed an enquiry
into mesne profits by the Comm ssioner for a period |onger
than 3 years fromthe date of the decree and participated
therein. [683 G

Further, the grant or refusal of permission was within the
di scretion of the H gh Court and the Hi gh Court had given
very good and cogent reasons for refusing permssion. [684
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D- E]

Wen a party omts to raise an objection to a direction
given by a lower court in its judgnment, he nust be deened to
have wai ved his right and cannot, for the first time at the
hearing of an appeal from that decision challenge the
courts’ power to give the direction. The proper function of
an appellate court is to, correct an error in the judgnent
or proceedings of the court bel ow and not to adjudi cate upon
a different kind of dispute a dispute that had been never
taken before the court below It is only in exceptiona

cases that the appellate court may, in its discretion allow
a new point to be raised before it, provided there are good
grounds for allowing it to be raised and no prejudice is
caused to the opponent. [686G 688 E-Q

Case | aw consi dered.

(ii) On the merits of the contention, even assunming that the
direction in the prelimnary decree was wong, that decision
has to be given -effect to as it was not challenged in
appeal | and therefore had becone final under s. 97 of the
Code. Unless it is corrected in the manner provided in the
Code, it will operate as res judicata between the parties in
all subse-quent stages of thelis. [689 D E 692 B]

663

It may be that where the neaning of a termis not clear or
is anbiguous, the 'question of construing it may arise and
the court would be doing the right thing in placing upon it
a construction conformable to law. But the direction in the
instant case did not suffer fromvagueness, anbiguity or
such inconpl eteness ‘as well make- its enforcement inpossible.

[691 B-C

(iii) (By Full Court) : The High Court had  raised the
rates of nesne profits wthout expressing its reasons for
holding that the Subordinate Judge was wong in hi s
findings. The case should therefore be remanded to the High
Court and the quantum of nesne profits determ ned afresh,

but, oniy up to three years fromthe date of the prelimnary
decree according to the najority judgnent. [676 E, / 681 F

692 E]

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeal No. 598 of 1961
Appeal from the judgnment and decree dated Septenber 13,
1958, of the Andhra Pradesh Hi gh Court in Appeal” Suit No.
736 of 1952.

A V. Viswanatha Sastri, K Rajindra Chaudhuriand K. R
Chaudhuri, for the appellant.

K. Bhi masankar am K. N. Rajagopala Sastri and T.
Sat yanar ayana, for respondent No. 1.

The Judgnent of Raghubar Dayal and Sikri JJ. was “delivered
by Raghubar Dayal J. Midhol kar J. delivered a dissenting
pi ni on.

Raghubar Dayal, J.-This appeal, presented on a certificate
granted by the Hi gh Court of Andhra Pradesh, arises out  of
execution proceedings in execution of a decree dated March
7, 1938. Kudapa Subbanna, plaintiff No. 2 and respondent
No. 1 here, was held entitled to the properties nmentioned in
Schedules A and C and to 1/24ths share in the properties
mentioned in Schedule B attached to the plaint. The
def endants in possession of the properties were directed to
del i ver possession to the decree-holder. The properties in
Schedule B were first to be divided in accordance with the
shares specified in para 9 of the plaint and the decree-
holder was to be allowed the share to which the first
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plaintiff was shown to be entitled. The trial Court was
directed to nake an enquiry into the nesne profits from the
date of the institution of the suit and pass a final decree
for paynent of the anpbunt that be found due up to the date
of delivery of possession to the second plaintiff.
Possession over the properties in Schedules A and C was
delivered to the decree-holder on February 17, 18 and 20,
1943. On June 23, 1945, the decree-holder filed |I.A 558 of
1949 to revive and continue the earlier |.A 429 of 1940
which had been presented for the ascertainment of future
profits and was struck off on Septenber 25, 1944. On July
28, 1948, the Subordinate Judge

664

decreed the nmesne profits and interest thereon for the
period from 1926-27 t01942-43 with respect to the A and C
schedul e properties. ~ The anpunt decreed was Rs. 17,883-8-3
including Rs. 10,790/- for nesne profits. He also decreed
mesne profits with respect to the B-schedul e properties upto
1946. ' They are not-in di spute now.

On April. 22, 1949, Chitturi Subbanna, 1st def endant,
appeal ed to the Hi gh Court. The decree-holder filed cross-
obj ections and clainmed Rs. 19,000/- nore stating that the
amount of mesne profits actually due to himwould be about
Rs. 45,0001- but he confined his claimto Rs. 19, 000/- only.
On Septenber 13, 1958, the Hi gh Court disnissed the appeal
but allowed the cross-objection, the result of which was
that the amobunt of nesne profits decreed by the Subordinate
Judge with respect to the A and C schedule properties was
i ncreased very substantially. The anpbunt decreed for nesne
profits was raised to Rs. 17,242-12-0 and, consequently, the
amount of interest also increased. Chitturi Subbanna then
obtained |eave fromthe H gh Court to appeal to this Court
as the decree of the Hi gh Court was one of variance and the
value of the subject matter in dispute was over Rs.
10, 000/ - .

Chitturi Subbanna, appellant, applied to the H gh Court for
perm ssion to raise an additional ground of appeal  to the
effect that the trial Court was not entitled to grant / nesne
profits for nore than 3 years fromthe date of the decree of
the Hi gh Court. The Hi gh Court disallowed that prayer for
the reasons that he had not taken such a ground in the
menor andum of appeal and had, on the other —hand, conceded
before the Conmi ssioner and the trial Court that accounts
could be taken upto 1943 in respect of A and C schedule
properties, that he had elected to have the profits deter-
mned by the trial Court upto the date of delivery of
possession and that if he had taken the objection earlier
it would have been open to the second plaintiff-respondent
to file a suit for the recovery of nmesne profits beyond the
three years upto the date of deli- G very of possession. It
is urged before us for the appellant that the H gh Court was
in error in not allowing the appellant to have raised the
obj ection based on the provisions of O.20, r. 12, CP.C W
agree with this contention. The question sought to  be
raised was a pure question of |aw and was not dependent - on
the determination of any question of fact. The first
appel l ate Court ought to have allowed it. Such pure
guestions of law are allowed for the first time at |ater
st ages too.

665

The appellant could not have clained-and did not claim a
right to urge the new point which had not been taken in the
grounds of appeal. He made a separate application for
perm ssion to take up that point. The procedure followed
was in full conformty with what had been suggested in
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Wlson v. United Counties Bank, Ltd. (1) to the effect
"I'f in exceptional cases parties desire to add
new grounds to those of which they have given
notice, it will usually be convenient, by a
substantive application, to apply to t he
i ndul gence of the Court which is to hear the
appeal . "
In Yeswant Deorao Deshrmukh v. Wl chand Ranthand Kot hari (2)
this Court allowed a question of lawto be raised at the
hearing of the appeal even though no reference to it had
been nade in the Courts below or in the grounds of appeal to
this Court. This Court said
"I'f the facts proved and found as established
are sufficient to make out a case of fraud

within _the nmeaning of section 18, this
obj ection may not be serious, as the question
of the applicability of the section wll be

only a question of |law and such a question
coul d” be raised at any stage of the case and

also in the final court of appeal. The
fol |l owi ng observations of Lord Watson in Con-
necti cut Fire  Insurance Co. V. Kavanagh

([1892] @ A.C.- 473) are relevant. He said
"When a question of lawis raised for the
first time in a court of last resort upon the
construction of a docunent  or upon facts
either admitted or proved beyond controversy,
it is not only conmpetent but expedient in the
interests of justice to entertain the plea.
The expediency of adopting that course may be
doubt ed when the plea cannot be disposed of
wi thout deciding nice questions of  fact 1in
consi dering which the court of ultimte review
is placed in a nuch l'ess advant ageous position
than the courts below. "

Again, it was said in M K 'Ranganathan v. Covernnment of

Madras (3)
"The High Court had all owed the Respondent 3
to raise the question even at that late stage
i nasmuch as it was a pure question of law and
the | earned Solicitor-
(1) L.R [1920] A.C. 102, 106.
(2) [1950] S.C.R 852.
(3) (1955) 11 s.C R 374, 381.
666
General therefore rightly did not press the
first contention before us."

In Ilttyavira Mathai v. Varkey Varkey(l) this Court did. not

all ow the question of limtation to be raised in this  Court

as it was considered to be not a pure question of law but a

m xed question of law and fact. This Court said at-p. 911 :
"Moreover, the appellants could well have
rai sed the question of limtation in the Hgh
Court in support of the decree which had  been
passed in their favour by the trial Court.
Had they done so, the H gh Court would have
| ooked into the records before it for
satisfying itself whether the suit was wthin
time or not. The point now raised before us
is not one purely of law but a m xed question
of fact and law. No specific ground has even
been taken in the petition nmde by t he
appel | ant before the H gh Court for grant of a
certificate on the ground that the suit was
barred by time. |In the circunstances, we
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decline leave to the appellant to raise the
point of limtation before us."
The High Court had discretion to allow the application or to
refuse it. The discretion exercised by the High Court is
certainly not to be interfered with by this Court except for
good reasons.
We shall deal with the reasons given by the H gh Court for
in rejecting the application and, in so doing, indicate why
we consider those reasons not to be good reasons for
di sall owi ng the prayer made in the application
In Rehmat-un-Ni ssa Begamv. Price(2) the observations at
p. 66 indicate that a discretionary order can be justifiably
di sturbed if the Court acts capriciously or in disregard

of any legal principle in t he exerci se of its
di scretion. This, however, cannot be taken to be exhaustive
of the grounds on which the discretionary order is to be
interfered with. 1n thi's particular case the order passed

by the High Court was not in conformty with the principle
that a question of pure | aw can be urged at any stage of the
litigation, be it in the court of the last resort.

There was no question of the appellant’s conceding before
the Conmi ssioner that mesne profits could be legally all owed
up to the date of delivery of possession. No party had
raised the question as to whether nesne profits could be
allowed up to three years

(1) A1.R 1964 s.C. 907.

(2) L.R 45 1.A 61.

667

subsequent to the -date of the H gh Court decree or up to
the | ater date when possession was delivered. Wen no such
di spute arose, there was no question of  the appellant’s
maki ng any such concession. Simlarly, no question of the
appellant’s electing to have the profits determ ned by the
trial Court up to the date of delivery of possession ' could
have arisen when no dispute about this matter had arisen
between the parties. The utnmpst that can be said is that
both the parties, the decree-holder and the judgnment-debtor,
were under the inpression that nmesne profits ‘could be
awarded till the date of delivery of possession as directed
by the decree of the High Court. The fact that -the
appel l ant raised no such objection before the Conmissioner
or the trial Court, does not mean that he —had given  his
consent for the determination of nesne profits for the
peri od subsequent to the expiry of 3 years fromthe date  of
the High Court decree and that the order of-the trial Court
for the paynent of nesne profits up to the date of delivery
of possession is an order based on the consent of the
parties.

In the circunstances of the case, we are not prepared to
hold that the om ssion of the appellant to raise the /point
before the trial Court ampunts to his waiving his‘right to
rai se the objection on the basis of 020, r. 12, C P.C

The case reported as London, Chat ham and Dover Railway Co.
v. South-Eastern Railway Co.(1l) is not to the point. The
facts of that case were different. An agreenent between two
rail way conpanies under the authority of an Act of
Parliament contained a provision that all matters in
difference between themwould be referred to arbitration
under the Railway Conpanies Arbitration Act (22 & 23 Vict.
c. 59). Section 26 of that Act provided that full effect
shoul d be given by all the superior Courts of law and equity
in the United Kingdom according to their respective juris-
diction.... to all agreenents, references, arbitrations and
awards, in accordance with the Act. This provision was
construed not to oust the jurisdiction of the ordinary
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Courts, but in case of any party insisting on the conpliance
of the condition in the agreenent of disputes being referred
to arbitration, the Court was to stay its hands and to order
the case to be withdrawn fromthe Court. The case was
deci ded by the Court when an appeal against the finding that
the agreement was valid was pending before the House of
Lords. It is not clear and may, however, be assuned that
one of the questions in the appeal was whether the jurisdic-
tion of the Court was ousted if the agreenment be a good one.
The
(1) L.R (1889) 40 Ch.D. 100.
668
House of Lords and the Court of Appeal did not decide that
point as it is noted at p. 101
"but their Lordships expressly stated that the
j udgrment of the House of Lords, and also the
judgnent of the Court of Appeal, only decided
t hat the Hi gh Court of Justice had
jurisdiction to try the question of the
validity of the agreenent, and did not decide
the question whether the matters in dispute
ari sing under the agreenment ought to be tried
by arbitration.”
One of the parties applied to the -Court to postpone the
trial of the action onthe ground that certain points other
than the point regarding the ouster of jurisdiction of the
Court were before the House of Lords for —decision. The
prayer was rejected. . The parties went on with the trial of
this action and got a judgment of the Court wupon the
evidence on the matter in dispute between them It was
urged in the Court of Appeal that the Court had no
jurisdiction to try that matter and that it 'could be
determined only in arbitration. The Court of Appeal said
that the Court was not deprived of its jurisdiction to
determine the matters in dispute if neither party insisted
on arbitration and that the parties ought not to be  all owed
to raise the point of jurisdiction. The reason given by
Cotton, L.J., Lit p. 105, is stated thus
"If when they can insist on the  Court not
going into the nerits of the case and deci ding
guestions between the parties, they abstain
from doing so, and are defeated on the
nmerits’. in my opinionit is too late to
i nsist before the Court of Appeal on any right
to object to the jurisdiction of ~ the Court
whi ch they night have had if they had insisted
on it in a proper way and at a proper time."
In the present case the appellant did not let the tria
Court determine the question of the period up to  which
nesne, profits could be decreed, as he had raised no
controversy in this respect. He did not take a chance of
the judgnment being given one way or the other and therefore
the attenmpt of the appellant to raise the question in the
Hi gh Court was not to get round the judgnent of the Court
whi ch happened to go agai nst him
The Commi ssioner conducted the enquiry about nmesne profits
from August 29, 1946 till December 4, 1947. Suits for nesne
profits for the periods between March 7, 1941 and February
28, 1943 could not be instituted in August 1946 as the

period of 3 years’ limtation for the institution of a suit
for nmesne profits of those years had expired by then. It
follows that even if the appel -

669

lant had raised the objection that nesne profits could not
be decreed for the period subsequent to March 7, 1941, the
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decree hol der respondent could not have sued in Court for
the recovery of those nmesne profits when he had failed to
sue for themw thin the specified period of limtation and
therefore could not have been prejudiced by the appellant’s
rai sing the new ground at the hearing of the appeal
We are therefore of opinion that the H gh Court was in error
in not allowing the appellant to urge this additional ground
before it.
The nmain point for determination in this appeal is whether
nmesne profits could be awarded to the decree-holder for a
peri od subsequent to the expiry of three years fromthe date
of the H gh Court’s decree, i.e., subsequent to March 7,
1941. The contention for the judgnment-debtor is that nesne
profits cannot be awarded for the period subsequent to March
7, 1941 in. view of the provisions of Oder 20, r. 12,
C. P.C. which reads

"12. -~ (1) Where a suit is for the recovery of

possession of inmmvable property and for rent

or nesne profits, the Court nay pass a decree-

(a) for the possession of the property;

(b) for the rent or nesne profits which have

accrued

on the property during a period prior to the

institution of the suit  or directing an

inquiry as to such rent or nesne profits;

(c) directing an inquiry as to rent or mesne

profits from the institution of the suit

until -

(i) t he delivery ~of possession to t he

decr ee- hol der,

(ii) the relinquishnent of possession by the

judgrment debtor with notice to the  decree-

hol der through the Court, or

(iii) the expiration of three years from the

date of the decree, whichever event first

occurs.

(2) Where an inquiry is directed under

clause (b) or clause (c), a final decree in

respect of the rent or mesne profits shall be
passed in accordance with the result of such
inquiry."

It is urged that the direction in the decree for an inquiry
into the nesne profits up to the date of delivery of
possessi ons shoul d be L4Sup. 165-9

670

construed to nmean a direction for an inquiry into the nesne
profits up to the date of delivery of possessionor up to
three years from the date of the decree, whichever be
earlier, as that would be consistent with what the |aw

provides. |n support of the contention, reference has/ been
made to G rish Chunder Lahiri v. Shoshi Shikhareswar Roy(1)
and to other cases which followed that decision. The

contention for the decree-holder is that the prelininary
decree directed the enquiry into the mesne profits from the
date of the institution of the suit up to the date of
delivery of possession and that this direction in the decree
cannot be ignored, when inquiring into the nesne profits or
when passing the final decree, even if it be not in ful

conformity with the law laid down in r. 12 of O 20. It has
al so been urged that the judgnent-debtor is estopped from
raising the contention that he is not liable to pay nesne
profits subsequent to March 7, 1938 in view of his conduct
amounting to his consent in the award of nesne profits
subsequent to March 7, 1938. W have already held that the
appel lant’s conduct did not anmpbunt to his consenting to
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nmesne profits being decreed for the period subsequent to
March 7, 1941.

There is no provision of |aw other than the provision of r
12, O 20, C.P.C. which enpowers the Court to decree nmnesne
profits subsequent to the institution of a suit for the
recovery of possession of imovable property and nmnesne
profits. It is not disputed for the respondent decree-
hol der that r. 12, O 20, does not enpower a Court to direct
an inquiry and pass a final decree with respect to nesne
profits for a period exceeding 3 years fromthe date of the
decree. This is very clear fromthe | anguage of this rule.
The only question is whether a decree wherein the Court does
not mention the period for which nesne profits would be paid
or the Court states that mesne profits would be payable up
to the delivery of possession, should be construed to be a
decree directing that nesne profits would be decreed for a
period of 3 years fromthe date of the decree, if possession
be not delivered within that period. The precedent case |aw
is in favour of the contention for the appellant. The ratio
decidendi’ mainly is that the Court had no power to pass a
decree against-the clear provisions of r. 12, O 20, and that
therefore the decree should be so construed as to be in
accordance with these provisions.

The law wth respect to the decree for mesne profits had
been changing from tinme to tine, but 'all the sane the
expressions in the decree about the period for which nesne
profits were to be

(1) L.R 27 1.A 11l0.

671

awar ded have been considered to be matters of construction
and had been construed in accordance with thelaw at the
rel evant tine.

Sections 196 and 197 of the Code of Civil Procedure of 1859
(Act VIl of 1859) dealt with the decree for nmesne profits.
Section 196 provided that when'the suit was for Jland or
other property paying rent, the Court might provide in the
decree for the paynent of nesne profits or rent on such |and
or other property fromthe date of the suit until ‘the date
of delivery of possession to the decree-holder, with
interest thereon at such rate as the Court may think proper
It is to be seen that the Court was not nerely to-direct _an
enqui ry about mesne profits and then to pass a decree as the
present provisions require and that there was no linitation
about decreeing nesne profits for a period of 3 years only
fromthe date of the decree. Mesne profits could be decreed
up to the delivery of possession. The decree was for nesne
profits which were 'Lo be determ ned in execution.

I n Fakharuddi n Mahonmed Ahsan Chowdhry v. Oficial Trustee of
Bengal (1) the High Court decree declared the plaintiff to be
entitled to possession of the land nentioned in t he
kabi nnama with wasilat fromthe commencenent of Srabun 1267
and did not say in express terns the time up to which the
wasilat were to be paid. The plaint was al so not very clear
in stating the tine up to which wasilat were cl ai med. The
Privy Council construed the decree to award nesne profits up
to the delivery of possession as the reasonable construction
would be that the Court, with a viewto carrying out the
obj ect of the legislature, viz., the prevention of
unnecessary litigation and multiplication of suits, intended
to give, wth possession, that wasilat which was by |aw
claimable up to the tinme of possession

Section 211 of the Code of Civil Procedure, 1882 (Act XV of
1882) provided for decreeing the nesne profits up to
delivery of possession or up to 3 years after the decree,
whi chever event took place earlier. The change of |aw
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therefore restricted the power of the Court to grant nesne
profits to a period up to 3 years fromthe date of the
decree. In Grish Chunder’s Case(2) the Privy Council had
to consider a decree for nesne profits which was passed when
s. 211 was in force. The decree in that case, which went up
to the Privy Council, was passed in 1883 and had provided
that the decree holder would get mesne profits for the
peri od of di spossession. Possession over the village N was

not recovered till 1892. The trial Court allowed nesne
profits with respect to that village

(1) L.R I I.A 197.

(2) L.R 27 I.A 110.
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up to the date of delivery of possession. The H gh Court
did not agree and allowed nesne profits for only 3 years
after the date of the decree. It was said at p. 126
"As to thevillage of N, their Lordships agree
with the High Court. The Subordinate Judge
gives  the plaintiff nmesne profits up to the
date of possession. But that is nore than
three years fromthe date of the decree, and
to the extent of the excess is unauthorised by
s. 211 of the Code."
The principle enunciiatedin this case about the construction
of the decree for nesne profits for  the period of
di spossessi on was followed subsequently by the various Hi gh
Courts on the ground that the Court had no power to award
mesne profits for a period beyond three years fromthe date
of the decree and that therefore the decree should be
construed to be subject to the condition that if " possession
is not delivered within three years of the decree, the nesne
profits woul d be awarded for the period of three years from
the date of the decree. These views were expressed in
connection wth decrees which either did not specify any
period for the paynment of nmesne profits or expressly stated
that nesne profits would be payable only until delivery of
possessi on.
In Venkata Kumara v. Subbayamua(1l), Uttanramv. Kishordas (
2 ) and Trailokya v. Jogendra(3) the decree sinply nentioned
the starting point of the period for which mesne profits
were decreed or for which an enquiry about themwas to be
made. It nmay be said, as urged for the respondent, that it
was open to the Courts to construe the decree when the
actual language of the decree did not indicate the other
terminus of the period for which mesne profits could be
clainmed. It was however not so in Grish Chunder’s  Case(4)
where the decree provided that the decree holder wuld get
mesne profits for the period of dispossession.  Simlarly in
Godayarti Raja v. Ramachandraswani (5), Narayan v. Sono(6),
Kunwar Jagdi sh Chandra v. Bulagi Das (7 ) and Kanai Lal .
Shvam Ki shore(8) the decree allowed nmesne profits. for the

peri od of dispossession. 1t cannot be said that the decree
in these cases was in any way vague or inconplete in the
sense that its neaning was not clear. Yet 1in all ‘these

cases the Courts construed the decree in a manner as would
make it in accordance with the lawas laid down in r. 12,
0.20, C.P.C

(1) A1.R 1953 Mad. 226, (2) 1.L.R 24 Bom 149.
(3) 1.L.R 35 Col. 1017. (4) L.R 27 1 A 110.
(5) A 1,R 1943 Mad. 354. (6) 1.L.R 24 Bom 345.

(7) 1.L.R [1959] 1 All. 114.(8) |I.L.R 1959 Cal. 76.
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The decrees have been so construed not on account of the
vagueness of the expressions used for decreeing nesne
profits or directing the inquiry about nesne profits but on
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account of the fact that the decree for future nesne profits
or directing enquiry about themis not based on the decision
of any controversy between the parties but is made in the
exerci se of the discretionary power vested in the Courts by
the provisions of 020, r. 12 (1) (c), CP.C. The Court is
deenmed to exercise the power in accordance with |aw and
therefore a decree which decrees or directs enquiry about
nesne profits for the period of dispossession or unti
delivery of possession is construed as a decree for nesne
profits for a period of three years fromthe date of the
decree if possession is not delivered within that period.
This power was given to the Court in order to avoid
multiplicity of suits between the decree-holder and the
j udgrment -debtor for mesne profits which the decree-hol der
could rightly claim The period was, however, restricted to
three years in order to  discourage decree-holders from
maki ng del ays in taking possession. |If a decree-holder be
not diligent in executing the decree, he would have to
forego nmesne profits for the period in excess of three years
or would have to institute separate suits to recover them
The Privy Council did not passits order in Grish Chund-
Case(1l) on the basis of the decree being vague or incom
pl ete. It sinply held that the decree for a period in
excess of three years was not authorized by s. 21 1 of the
Code of Civil Procedure of 1882.

We are therefore of opinion that it is opento the Court to
construe the direction in the prelininary decree about the
inquiry with respect to future mesne profits when such
direction is not so fully expressed as to cover all the
alternatives mentioned in O 20, r. 12 (1) (c), CP.C and to
hold that the decree be construed in accordance with those
provi si ons.

It is urged for the decree-hol de respondent that the tria
Court, when passing the final decree, could not have ignored
what had been decreed under the prelimnary decree as no
appeal against the prelimnary decree had been preferred and
s. 97, C.P.C, provided that where any party aggrieved by a
prelimnary decree passed after the commencenent of the Code
did not appeal from such decree, it would be precluded from
disputing its correctness in any appeal which might be
preferred fromthe final decre. The object of s. 97 is that
guestions whi ch had been urged by the parties and deci ded by
the Court at the stage of the prelimnary decree will not be
open for re-agitation at the stage of the preparation of the
fina

(1) L.R 27 I.A 110.
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decree and would be taken as finally decided if| no appea
had been preferred against the prelinnary decree. The

provi sions of this section appear to be inapplicable to the
present case.

The prelimnary decree directed an inquiry about the | mesne
profits fromthe date of the institution of the suit up to
the date of delivery of possession to the decree-hol der
The decree-hol der could not have felt aggrieved against this
order. The judgnent debtor could not have insisted for
detailing all the various alternatives nentioned in O 20, r.
12(1) (c) and he could not have expected that possession
woul d not be taken within three years of the decree. The
direction about the enquiry with respect to future nmnesne
profits does not anpbunt to an adjudication and certainly
does not anpbunt to an adjudication of any controversy
between the parties in the suit. It has no reference to any
cause of action which had arisen in favour of the plaintiff-
decree holder before the institution of the suit. The




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 12 of 26

direction was given on account of a special power given to
the Court under O 20, r. 12(1) (c) of the Code to nake such
a direction if it considered it fit to do so. It was within
the discretion of the Court to make the direction or not.
The Court does not decide, when nmaking such a direction, the
peri od for which the decree-holder would be entitled to get
nmesne profits. No such point can be raised before it. The
j udgrment debtoes liability to mesne profit’s arose under the
ordinary law and a suit for realizing nesne profits could be
separately filed, by the decreeholder. The provisions of
020, r. 12(1)(c), are just to avoid nmultiplicity of suits
with consequent harassment to the parties. The nere fact
that the direction for ‘an enquiry into nesne profits is
contained in a prelimnary decree does not make it such a
part of 'the decree agai nst which alone appeal could have
been filed. The appeal could be filed only after a fina
decree is passed decreeing certain ampunt for nesne profits
to the decree-bolder.” It follows that the question about
the proper period for which nmesne profits was to be decreed
really —cones up for decision at the tinme of passing the
final decree by which tinmethe parties in the suit would be
in a position to knowthe exact period for which future
mesne profits could be decreed in view of the provisions of
020, r. 12(1) (c).

The direction in the prelimnary decree cannot operate, in
terns of s. 1 1 CP.C or on general -principles, as res
judicata for the sinple reason, as stated earlier, that the
direction is not based on the decision of any matter in
controversy between the parties and is given in the exercise
of the power vested in the Court under O 20, r. 12 (1) (c).
Again, for simlar reasons, the principle that a Court can
decide a question within its jurisdiction wongly as wel |

67 5

as rightly and, if the decision said to be wong had becomne
final, the Courts have to respect it, will not apply to
these cases.

We therefore hold that the judgnent-debtor appellant is not
precluded fromcontending that nesne profits could not be
awarded for a period exceeding three years fromthe date of
t he decree.

W may now consider the question fromanother aspect. Rul'e
12, O 20, C.P.C requires the Court to direct, at the time
of passing the prelimnary decree, an inquiry as to  nesne
profits fromthe institution of the suit until the actua
delivery of possession of the property to the decree-holder
or until the expiration of three years fromthe date of the
decree whi chever event first occurs. The Court at the tinme
of the passing of the decree is not in a position to. say
which of the three events nentioned in cl. (c¢) of sub-r. (1)
of r. 12 will determine the period for which nesne profits
woul d be payable to the decree-hol der Ei ther, therefore,
the Court has to repeat the various alternatives nentioned
in this clause in the judgnment and the decree which is to
follow the judgment or the judgnment and the decree for nesne
profits is to be construed in accordance wth these
provi si ons. It is preferable to construe it in this way
rather than to insist that the Court should nechanically
repeat in the judgnent and decree the various provisions of
cl. (c). It may sonetines even happen that the enquiry into
mesne profits is conpleted before the expiry of 3 years and
that the final decree follows in due course while in fact no
possession had been delivered by then. It would not be
possible for the judgnent-debtor to contend at that tine
that the decree has not been properly prepared and that it
shoul d state that in case possession is not delivered within
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the period of three years, nesne profits woul d be
payabl e only for the period of three years fromthe date of
the decree. It does not appear to be desirable that the
passing of the final decree be put off till ei t her

possession is delivered or a period of three years had
expired fromthe date of the decree.

Lastly, we nay draw attention to a possibility of the
decreehol der gaining by his own default, if he did not take
possession for a period longer than 3 years after the date
of the decree, when the decree did not specify the period
for which nesne profits would be allowed or nerely stated
t hat mesne profits would be paid until delivery of
possessi on. The law did not contenplate such a case and
therefore clearly provided the maxi mnum period for which
mesne profits would beallowed to the decree-holder after
the passing of the decree.” Such a case was Kunwar Jagdi sh
Chandra v. Bul agi Das(1)-

(1) I1.L.R [1959] 1 All. 114.
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W therefore hold that a decree under r. 12, 020, CP.C
directing enquiry into the nmesne profits, however expressed,
nmust be construed to be a decree directing the enquiry into
the mesne profits in conformty with the requirements of r
12(1) (c) of O 20 and that the decree-holder in this case
cannot get mesne profits for the period subsequent to March
7, 1941 when the three year period fromthe date of the Hi gh
Court decree expired.

The ot her question urged for the appellant is that the Hi gh
Court was in error inarbitrarily fixing a higher anount of
mesne profits than what had been adjudged by the trial Court
which had itself arbitrarily increased the nesne profits
suggested by the Conm ssioner. It was urged for the
respondent decree-hol der that even if -the Hgh Court had
not given any reason for fixing the rate of nesne profits at
a higher rate than the rate fixed by the trial Court, it
must be presuned that the Hi gh Court had fixed the higher
rate after considering the material on record and that
therefore it cannot be said that the H gh Court had /fixed
mesne profits arbitrarily.

It is therefore first necessary to consider whether the High
Court had given good reasons for decreeing nesne profits _at
a higher rate than that fixed by the trial Court. W are of
opinion that the High Court had not really conme to grips
with the question of proper nmesne profits and that it varied
the rates in npst cases, w thout expressing.its reasons for
hol di ng that the Subordi nate Judge was wong in his findings
regardi ng the quantum of mesne profits. This.is clear from
certain circumstances. The first is that the ' H gh Court
over|l ooked the period of depression in considering the
gquantum of nesne profits.

The Conmi ssioner divided the period of 17 years from Septem
ber 1926 to March 1943 into three periods, viz., 1926 to
1930, 1931 to 1940 and 1941 to 1943. The mddle period
between the years 1931 and 1940 was a period of depression
and the last period was one in which prices of commobdities
had risen to some extent on account of World War 11. In
view of these considerations, the Commi ssioner fixed the
rate of profits fromland differently for each peri od.

The trial Court fixed at first a normal rate i.e., a rate
which was considered adequate for the first and the |ast
peri od, then nade allowance for the period of depression and
calcul ated nesne profits at a lower rate for the ten years
between 1931 and 1940. The High Court appears to have
m ssed noticing the fact of the trial Court calculating
mesne profits at a lower rate for the period of
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ten years. It fixed one rate for the period 1926 to 1940
and another rate for the period 1941 to 1943, and thus
over|l ooked the |long period of depression. It is on this
account that the nesne profits ordered by the H gh Court are
very much higher than what were fixed by the trial Court.
If this fact had not been ignored, the difference between
the two ampbunts would not have been so much and might have
been in the nei ghbourhood of Rs. 2,000 plus a corresponding
increase in the amount of interest. The Hi gh Court appears
to have missed this point as it was considered by the
| earned Subordinate Judge practically at the end of his
judgrment, at para 25. Belowis given the Table show ng
reduced rates of profits allowed by the Subordinate Judge
for the period 1931 to 1940:

| Item of profit allowed

| profit allowed per
Sl |~ Schedul e | per acre by
|

acre by sub-judge

No | sub-j udge for for period 1931-40
peri ods 1926- 30
& 1941-43

................................... |-------------------

1. |1,4, 8, 12 | Rs. 35 | Rs. 25
| of A-Schdu- | |
|le & C sche-|
| dul e | |

2. | 9 of A-sch-| Rs.50 (for garden | Rs. 40 (for garden
| edule | \ produce) | produce)
| |

3. | 10,11, of | “Rs. 10 | Rs. 7-8-0
| -do- | |

4. | 18 to 20 | Rs. 30 | Rs. 2
| of -do- |

5. | Rest of | No change | No change
| items of |
| A- Schedul e | |
| viz,; 2, 3,]|
| 5,6, 7 & | |
| 13 to 17 |

The second is that the H gh Court ordered profits
at a rate higher than what was even clainmed by the decree-
hol der in regard to item No. 9 of the A Schedul e properties.
The trial Court fixed the annual profits at Rs. 50. The
H gh Court said :

"We are inclined to think that it is too |ow
We enhance the ampunt to Rs. 100 per year up
to 1940 and to Rs. 150 for the years 1941 to
1943. "
The Commi ssioner’s report shows that the plaintiff ~clained
nesne profits for the mango grove at Rs. 150 per acre up to
1940 and later at Rs. 200 per acre, and thus clainmed  about
Rs. 94 a year up to 1940 and about Rs. 126 a year for the
|ater period, the area of the itembeing .63 cents. The
Hi gh Court could not be justified to award the nesne profits
hi gher than what are clainmed by the decree-hol der
The third is that the finding of the Hgh Court 1is not
consistent with its reasoning with respect to items Nos. 10

and 11 which were pasture |[|ands. The Conmi ssi oner
suggested nmesne profits at
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Rs. 10 per acre and said that tax on item No. 10 was at Rs.

6 per acre and on itemMNo. 11 at Rs. 5 per acre. The

Subordi nate, Judge fixed nesne profits at Rs. 10 for the .95
acres in area and the proper tax for these itens at Re. 1.
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The High Court raised the rate of nesne profits to Rs. 20
for the period up to 1940 and Rs. 30 for the subsequent
period, but confirmed the finding about the anpbunt of tax.
In making this order the H gh Court seens to have been under
some confusion, for, the basis of its increasing the profits
seened to be the fact that the tax on these itenms was Rs. 5,
as it said
"He (the Subordinate Judge) confirned the
finding of the Commissioner in this behalf.
The Conmi ssioner gives no reasons as to how he
fixed the profits at Rs. 10 for the items. It
is stated that the tax paid on the land is Rs.
5. W areinclined to think that it would be
proper to fix Rs. 20 for the itens up to 1940
and Rs. 30 for 1941 to 1943. The tax of Re.
I deducted by the Subordinate Judge is
confirmed.”
The basis for raisingthe anount of mesne profits vanishes,
when the Hi gh Court finally agrees wth the Subordinate
Judge that the tax would be Re. 1.
Anot her consideration is that the Subor di nat e Judge
cal cul ated mesne profits for item No. 12, consisting of dry
land, at Rs. 35 per acre: The High Court enhanced the
amount to Rs. 50 per acre, probably thinking that garden
crops could be raised on this land as it 'said
"The learned Subordinate Judge stated in
par agraph 18 that garden crops could be grown
on the surrounding | ands."
This is not a very precise sunming up of what t he
Subordi nate Judge had said in para 18 of his judgnent. He
stated there that the Comm ssioner had fixed profits for
this item at Rs. 30 per acre per year-as in the case of
other dry lands and that he was fixing profits at Rs. 35 per
acre as he had done so in respect of other dry |ands. He
however referred to the observation of the Comm ssioner
"He observes that there is evidence to show that ' on the
surroundi ng |ands, garden crops were being raised and that
there is no reason to hold that no such crops were raised on
this item™
The Subordi nate Judge did not fix the rate on-the basis that
garden crops could be raised or were raised on the |Iand of
item No. 12
679
and fixed the rate on the basis that it was dry | and. The
Conmi ssi oner too does not appear to have fixed the rate on
the basis that garden crops could be raised on this |and.
W may now consider howthe High Court dealt with the
various itens of property in A and C Schedul es to show . that
the variations made by it in the rates were not based on any
basic material on the record. W refer to themin the order
in which they were dealt with by the H gh Court.
Schedul e A
Itens Nos. 13 to 17 : The Subordi nate Judge fixed the rent
of these houses at Rs. 4 a nmonth. The Hi gh Court raised it
to Rs. 6 per nonth nerely stating
"W are inclined to think that the rent of Rs. 6 per nonth
m ght be fixed in regard to these itens."
The reasons given by the Subordinate Judge for fixing the
monthly rent at Rs. 4 are, in his own words :
"The Conmi ssioner has however fixed the nesne
profits for these itenms at Rs. 2 per nonth.
The Union tax itself on this house appears to
be Rs. 6-4-0 per year. The annual tax is
general |y equivalent to about 2 nonth’s rent.
The tax may be taken as a fairly correct basis
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for fixing the nesne profits. 1In that case,
the rate fixed by the Conmi ssioner is too |ow
and | would fix the profits for these itens at
Rs. 4 per nonth."
Itens Nos. 1, 4 and 8 : The Subordinate Judge fixed the
actual profits for the land conprised in these itenms at Rs.
35 per acre. His reasons were
"It is seen fromthe evidence of RW 26 that
the prices of land and naktas rose about 10
years after China Bapanna’'s death which took
place in 1915. |If this statement were to be
taken as correct and if, according to Exhibits
P 10 and P- 1 1, the rent realised by dry
| ands works out to Rs. 30 per acre, it cannot
be said to be unreasonable or excessive to fix
the profits-on these dry lands at Rs. 35 per
acre- from 1925 - onwards. It may also be
remenbered that prices rose after the close of
the 1918 war. The Commi ssioner has fixed it
at “the rate of Rs. 30 only. | would however
fix the profits onthese dry lands at Rs. 35/-
per acre per year and the petitioner would be
entitled to profits at this rate on itens 1
and 4 also from 1926."
680
The Hi gh Court reduced the rate of profits to Rs. 30 per
acre for the period up to 1940 and raised it to Rs. 60 per
year for the period 1941 to 1943 and stated, in this
connection :
"The |earned Subordinate Judge increased the
rent fromRs. 30 to Rs. 35 without giving any
reasons. W are inclined to hold that in
respect of all these threeitens, the rate
ought to have been fixed at Rs. 30 per year up
to 1940. After 1940 there was an increase in
prices. W are inclined to hold that for al
these three itens the rate mght he fixed at
Rs. 60 per year for the period 1941 to 1943."
The High Court was in error in noting that the ~Subordinate
Judge had given no reasons for raising the rate recomended
by the Commissioner. It is really the H gh Court which gave
no reason for lowering the rate up to 1940 and doubling the
arte from 1941 onwards.
I[tens Nos. 9, 10, 11 and 12 : W have already dealt with
items 9, 10, 11 and 12 and shown how the High Court had gone
wong in increasing the rate of profits fromthem
I[tens Nos. 18 to 20 : The Conmi si soner recommended profits
at the rate of Rs. 30 a year. The Subordinate Judge agreed
with him and so did the High Court, for the period up to
1940. It however raised the rate to Rs. 60 a year from 1941
onward stating sinply :
"But, so far as the years 1941 to 1943 are
concerned, we think it would be reasonable to
fix the rate at Rs. 60 per acre."
Iltem Nov. 2, 3, 5, 6 and 7 : The H gh Court confirned the
findings of the Subordinate Judge wth respect to the
profits for the period up to 1940 but fixed the rate per bag
at Rs. 10 for the period subsequent to 1941 stating
"However, for the years 1941 to 1943, we fix
the rate per bag at Rs. 10-0-0 as the prices
had increased after 1940."
Schedul e C
The Commi ssioner allowed profits at Rs. 30 per acre as in
the case of dry lands. The Subordinate Judge fixed profits
at Rs. 35 for the sane reason as he bad fixed that rate for
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dry lands of itens 1, 4 and 8 of Schedule A. The High Court
reduced the
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rate to Rs. 30/- relying on | eases Exhibits P. 10 and P. 1 1
of 1915. It ignored the statenent of R W 26, considered by
the Subordi nate Judge, that rents increased from 1925.

In view of what we have said above, we are unable to say
that the High Court was right in considering the rates of
profits fixed by the Subordinate Judge to be wong and in
increasing the rate of profits for most of the itens of
Schedule A and C and, especially, for the period between
1926 and 1940.

Two courses are now open for us. One is to set aside the
decree for mesne profits and send back the case to the Court
below for deciding it with respect to the quantum of nesne
profits. The other iis to set aside the decree of the High
Court and restore that of the Subordi nate Judge with respect
to the quantum of nesne profits up to March 7, 1941, in view
of the facts that the nesne profits awarded against the
appel | ant'_are for the period between 1926 and 1943 and that
any further enquiry about nmesne profits would further put
off a final decree for nesne profits. In viewof such a
consi deration, |learned counsel for the appellant had ex-
pressed, w thout prejudice, his client’s agreeing to the
calculation of nesne profits at the rate determ ned by the
trial Court and, consequently, to the decree for nesne
profits passed by that Court, but the learned counsel for
the decree-holder  respondent had stated that his client
woul d prefer a fresh decision of ‘the H gh Court on the point
in case this Court  found that the H gh Court was not
justified to raise the ampunt of nesne profits. The
respondent is nore interested in the early finalisation of
the nesne profits than the appellant-and so we woul d order
in conformity with his w shes.

We therefore allow the appeal wth costs of this Court, set
aside the decree of the Court bel ow and remand the case to
the High Court to determine afresh the quantum of nesne
profits up to March 7, 1941, when the three years 'from the
decree of the H gh Court expired and to dispose of the
appeal according to | aw.

Mudhol kar J. This is an appeal fromthe judgnent of the High
Court of Andhra Pradesh which arose out of a suit for pos-
session and nesne profits instituted in the year 1926. The
suit was dismssed by the trial court but on appeal the Hi gh
Court of Madras passed a decree therein in favour of the
second plaintiff who is the first respondent before us, on
March 7, 1938. The decree which the High Court passed, in
so far as nesne profits were concerned, was a | prelininary
decree and therein the Hgh Court made the follow ng
provision wth respect to the claimfor nmesne profits
“that the |ower court do make an enquiry as to the nesne
profits
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from the date of the institution of the suit and pass a
final decree for paynent of the anount that may be found due
up to the date of delivery of possession to the second
plaintiff."

No further appeal was taken by the first respondent, who is
the appell ant before us, agai nst whomthe decree was passed.
Respondent No. 1 obtained delivery of possession of sone of
the property with respect to which his claimhad succeeded
in the year 1943 and of another itemof property on January
1.5, 1948.

On an application preferred by respondent No. 1 a Comm s-
sioner was appointed by the court of first instance for
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making an enquiry into nesne profits. After considering
that report the court passed final decree for a certain
amount in favour of respondent No. 1. In the course of the
judgrment it observed
"So far as the A and C schedul e properties are
concerned, there is no dispute about the nesne
profits in regard to their having to be
ascertained for a period of 17 years, i.e.,
from 1926 to 1943 February and for the nmesne
profits in regard to the B schedul e properties
being ascertained till 1946. The contest is
only in regard to the quantumand not to the
peri ods nentioned above."
The appellant preferred an appeal from the final decree
before the H gh Court of Mdras which was eventually
transferred to the H gh Court of Andhra Pradesh. The
appel | ant, however, did not raise any ground in his meno of
appeal to the effect that mesne profits could not be awarded
for a period-in excess of three years fromthe passing of
the prelimnary decree. He had not raised this question
either in-his counter affidavit in answer to the application
nmade by respondent No. 1 for the appointment of a
Conmi ssi oner for determ ning nmesne profits nor had he raised
it before the Commi ssioner. On the other hand it was
conceded before the Conm ssioner, as also. the Subordinate
Judge, that accounts can be taken up to the year 1943 in
respect of the properties described in Schedules A and C to
the plaint and up to 1946 in respect of properties described
hi Schedule B to the plaint. For the first tinme, however,
when the appeal was argued before the H gh Court of Andhra
Pradesh the appellant raised the contention that by virtue
of the provisions of O XX, r. 12 the respondent No.. 1 was
not entitled to the award of nesne profits beyond three
years fromthe date of the prelininary decree. 1In regard to
this objection the H gh Court observed
"As the appellant raised no dispute and
el ected to have the profits determned by the
subor di nat e Judge
683
up to the date of delivery of —possession we
are not inclined to pernit the appellant to
rai se this new ground of appeal . "
However, as the decision of the High Court was open to
further appeal it heard the parties on the new ground raised
by the appellant and decided it against him_ Al ong with the
appeal the Hgh Court dealt wth the cross-obj ecti on
preferred by the first respondent in which he clained
enhancenent of the ampunt of nesne profits. The H gh Court
di smssed the appellant’s appeal and partially allowd the
cross-objection preferred by the first respondent and
nodi fied the final decree passed by the court. Eventual | y
the Hi gh Court granted a certificate to the appellant and
that is how the natter has cone up before us.
Two points were urged on behal f of the appellant before this
Court. The first is that respondent No. 1 was not entitled
to be granted nmesne profits for a period beyond three vyears
fromthe passing of the prelimnary decree and the other is
that the H gh Court was in error in enhancing the amount of
mesne profits. Along with this appeal we have al so heard an
appeal preferred by the respondent which is C A 926 of 1963
in which he claimed a further enhancenment of the amount of
nesne profits.
I have had the advantage of reading the judgnent of ny
| ear ned brot her Raghubar Dayal in which he has held that the
H gh Court was in error in refusing | eave to the appellant




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 19 of 26

to raise a new ground at the stage of argunent and after
allowing it to be raised has upheld it. 1In regard to the
second ground he has observed that the H gh Court was not
right in raising the anmount of nesne profits and has
expressed the opinion that the matter be remanded to the
Hi gh Court for fresh decision on the point. He has also
expressed the view that the cross-appeal preferred by the
respondent shoul d be di sm ssed.
| amclearly of the opinion that the H gh Court was right in
refusing leave to the appellant to raise a new ground at the
hearing since not only had he not raised it in the neno of
appeal but he had al so allowed an enquiry into mesne profits
by the Conmmi ssioner to be nmade, for a period |onger than
three years fromthe date of the decree and participated
t herein. The reason why a new ground ought not to be
allowed to be raised at the hearing of an appeal has been so
wel |l stated by Lord Birkenhead in Wlson v. United Counties
Bank Ltd.(1) that | need do no nore than reproduce what he
has sai d:
(1) [1920] A.C. 102, 106.
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"The object of indicating in detail t he
grounds of appeal, both to the Court of Appea
and to vyour Lordships’ House, is that the
respondent parties nmay be accurately and
precisely inforned of the case which they have
to neet. Their effortsare naturally directed
to the contentions which are put forward by
the appellants. They are entitled to treat as
abandoned cont entions which are not set forth.
If in exceptional cases parties desire to add
new grounds to those of which they have given
notice, it will usually be convenient, by a
substantive application, “to apply to the
i ndul gence of the Court - which is to hear the
appeal . In the present case, both in the
Court of Appeal and before your Lordships,
entirely new contentions have been ‘submtted
on behal f of the defendants. The practice is
extremnely i nconveni ent - and ought in ny
judgnent to be discouraged in every possible
way." (ltalics mne).
Further, we cannot |ose sight of the fact that the grant or
refusal of perm ssion to raise a new ground was wi-thin the
di scretion of the H gh Court. The H gh Court has given very
good and cogent reasons for refusing pernission to the
appel l ant to raise the new plea and not acted capriciously,
as would be clear fromthe followi ng passage in its judgnment

"“In the original grounds of appeal, no
obj ection was taken as to the period for which
mesne profits had to be paid. Before the

appeal was taken up, the appellant sought to
raise an additional ground of appeal viz.,
that the Subordi nate Judge was not entitled to
grant mesne profits for nmore than 3 years from
the date of the High Court’s decree. Thi s
guestion was not raised in the count er
affidavit in I.A No. 558 of 1945 on the file
of the Subordi nate Judge, Eluru or before the
Conmi ssi oner , or before the Subordi nate Judge.
On the other hand, it was conceded before the
Conmi ssioner as also the Subordinate Judge
that accounts can be taken up to 1943 in
respect of A and C schedul e properties and up
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to 1946 in respect of B schedule properties.
It is for the first time that this objection
based on provisions of Order XX Rule 12 C. P.C.

is raised before this Court. |If the objection
had been raised in the counter or before the
Conmi ssioner, it would have been open to the

2nd plaintiff to file a suit for recovery of
the nmesne profits beyond the 3 years up to the
date of delivery of possession. As the
685
appel l ant raised no dispute and elected to
have the profits determ ned by the Subordinate
Judge up to the date of delivery of
possession, we are not inclined to permt the
appel l ant “to raise this new ground of appeal."
We woul d be going against all precedents as for instance the
decision of the Privy Council-in Rehmat-un-N sa Begum v.
Price() and our recent judgnment in Ittyavira Mathai v.
Var key Yarkey(2) if we say that despite what the Hi gh Court
did, we shall go-into the question ourselves. |In that case
we have observed in col. 2 page 911 :
“I't would thus be clear that the appellant has
not raised a sufficiently clear plea of
l[imtation by stating relevant facts and
maki ng appropriate aver nents. It is
apparently because of this ‘that the tria
court, though it did raise a formal issue of
i mtation, gave no finding thereon. Not hi ng
woul d « have been sinpler for the trial court
than to dismss the suit on “the ground of
limtation if the plea was seriously raised

before it. Had the point been pressed, it
would not have been required to discuss in
det ai | t he vari ous guesti ons of fact
pertaining to the merits of the case before it
could dismiss the suit. In the plaint the

respondent s claimed that the peri od of
[imtation for the suit conmenced on 15-2-1113
when the High Court disnmissed the revision
petition preferred by the respondents. The
appel | ant has not stated that under Art. 47 of
the Limtation Act, the period of Ilimtation
is to be conputed not fromthe date of the
revisional order but fromthe date of the
original order. Had he done so, we have no
doubt that the respondents woul d at | east have
pl aced on record by amending the plaint the
date on which the plaint was instituted in the
court of the Munsiff. Thus had the plaint
been instituted in the court of the Minsiff
say two nonths before the expiry- of the
[imtation, the suit would have been wthin
time on 4-3-1118 when the pl ai nt was
represented to the District Court, conputing
the period of Iimtation even fromthe date of
the original order. Mreover, the appellants
could well have raised the question of
[imtation in the H gh Court in support of the
decree which had been passed in their favour
by the trial court. Had they done so, the
H gh Court woul d have | ooked into the records
before it for satisfying itself whether the
suit was within

(1) 45 . A 61.
(2) AI.R 1964 S.C. 907.
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time or not. The point now raised before us
is not one purely of |law but a m xed question
of fact and law. No specific ground has even
been taken in the petition made by the
appel | ant before the H gh Court for grant of a
certificate on the ground that the suit was
barred by tinme. |In the circunstances, we
decline leave to the appellant to raise the
point of limtation before us."
We refused permi ssion to the appellant to raise a new ground
for two independent reasons. One was that the appellant had
not raised a sufficiently clear plea in his witten
statenment. The other was that the question was a mxed one
of fact and | aw.
I am aware that in Yeswant Deorao Deshnukh v. Walchand
Ranthand Kot hari (1) this Court has quoted with approval at
pp. 861-2 the following passage from the decision in
Connecticut-Fire Insurance Co. v. Kayanagh (2)
“When a question of llawis raised for the
first tinein acourt of last resort upon the
construction ~of a docunent or upon facts
ei ther admtted or proved beyond controversy,
it is not only conpetent but expedient in the
interests of justice to entertain the plea.
The expedi ency of adopting that course may be
doubted when the plea cannot be  disposed of
wi t hout « deciding nice questions of fact in
consi dering which the court of ‘ultimate review
is placedin a nuch | ess advant ageous position
than the courts bel ow "
But there a question of limtation had in fact been ' raised
in the court bel ow and what was sought by the appellant was

leave to press in aids. 18 of the Limtation Act. It was
in this connection that the observations quoted earlier were
referred by this Court. Mor eover, since this Court

negatived the plea based on s. 18 on the ground ‘that the
necessary facts were not established the approval of Lord
Wat son’ s view could at best be said to be a mere obiter.

We rmust al so not |ose sight of the principle that” where a
party onmits to raise an objection to a direction given by
the lower court in its judgment he nmust be deened to have
wai ved his right and he cannot, for the first time at the
hearing of an appeal fromthe decision. of -that ~court
chall enge its power to nake the direction. I'n London Chatham
and Dover Railway Co. v. South Eastern Railway Co. (s) al
the Lords Justices of the Court of Appeal have

(1) [1950] S.C.R 852.

(2) [1892] A.C. 473.

(3) [1889] 40 Ch. D. 100, 106-109.
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enphatically said that an om ssion of a kind of which the
appellant in this case is guilty nust be treated as a waiver

even of a plea of jurisdiction. |In that case there was an
agreenent between the parties, two railway conpanies, which
provided for a reference of all matters of difference

between them to arbitration under the Railway Conpanies
Arbitration Act. Section 26 of the Act required the court
where one of the parties to the agreenent insisted upon it,
to give effect to and to act in accordance wth the
agreenment, so far as the submission to arbitration was
concerned. The defendant pleaded the arbitration agreement
in defence while the plaintiff challenged its validity. A
guestion was raised by the defendant about the conmpetency of
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the court to adjudicate upon the validity of the agreenent.
"Me trial Judge held in favour of the plaintiff and his
deci sion was upheld by the court of appeal. The defendant
took the matter to the House of Lords and while the appea
was pending there the case cane up before Kekewich J. One of
the questions in the appeal was whether, if the agreenent
was a good one, the jurisdiction of the Court was ousted.
The defendant nmade an application for postponenment of the
action because certain other points decided by the Court of
Appeal which had gone to the House of Lords would be
material. But the defendant did not say in the application
that the question about the jurisdiction of the Court was
also before the House of Lords and that for this reason it
ought not to be put to the trial of the action till it was
finally decided. The trial then proceeded and judgnment was
given on the basis of the evidence. When the matter went to
the Court of Appeal the defendant contended that the Court
had no jurisdiction to go into the nmerits of the case.
Negativing it, Cotton L. J. said

P N the defendants did not say, 'Wile the decision in
the House of Lords is pending we cannot contend that this
point ought to go to an arbitrator, but we do not abandon
it, we still desire to keep it open;’ but they go on wth
the trial and they get the judgnment of 'a Court wupon the
evi dence on the question which they now say the Court ought
never to have entertained. In ny opinion parties ought not
to be allowed to do that. |If when they can-insist on the
Court not going into the nerits of the case and deciding
guestions between the parties, they abstain fromdoing so,
and are defeated on the nerits, in nmy opinionit is too late
to insist before the Court of Appeal on any right to object
to the jurisdiction of the Court whichthey m ght have had
if they
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had insisted on it in a proper way and at a proper tinme.
(p. 105).

Lindley L. J., observed:

"Having regard to the course whi ch - was adopted in the / Court
below, |1 think the Defendants nust be treated  as having
wai ved this objection in the Court below, and it would not
be right for us to entertain it on appeal." (p. 107).

Bowen L. J., agreeing with the other Lords Justices said

"I agree with the Lord Justice that here, if the point had
been taken and insisted upon fromthe first, there night
have been no answer to it; but, at all events,” when the
point is not taken fromthe first, it is to be treated as
havi ng been abandoned in that way; and when a point such as
this is waived and not insisted upon, the Court 1is. not
conpelled at any stage of the litigation to go back and
treat the parties who have waived it as parties who have not
done so."

This is not an isolated decision, nor indeed does it |ay
down a novel rule of practice. It is right and proper ' that
parties to a litigation should not be permtted to set up
the grounds of their clains or defence in driblets or at
di fferent st ages and enbarr ass t he opponents.
Consi derations of public policy require that a successfu

party should not, at the appellate stage, be faced with new
grounds of attack after having repul sed the original ones.
The proper function of an appellate court is to correct an
error in the judgnent or proceedings of the court bel ow and
not to adjudicate upon a different kind of dispute a dispute
that was never taken before the court below. It is only in
exceptional cases that the appellate court my in its
di scretion allow a new point to be raised before it provided
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there are good grounds for allowing it to be raised and no
prejudice is caused thereby to the opponent of the party
permtted to raise such point. But where the appellate
court in exercise of its discretion refuses |eave to a party
to raise such point there is little scope for any indul gence
bei ng shown by this Court. This would suffice to dispose of

the question whether nesne profits could be awarded till the
date of delivery but as ny |earned brother has considered
that question on nerits, | must deal with it as well.

| regret ny inability to agree with the decision of ny
| earned brother on the nerits of the first point. There is
no doubt whatsoever that under O XX, r. 12 (c) of the Code,
a court has to direct
689
enquiry as to nesne profits fromthe date of institution of
the suit until (i) the delivery of possession to the decree-
hol der; (ii) the  relinquishment of possession by t he
j udgnent -debt or ~and notice to the decree-hol der through the
Court ‘or /(iii) theexpiration of three years fromthe date
of the 'decree, whichever event occurs first. Ther ef ore,
when the Madras Hi gh Court passed a prelimnary decree on
March 7, 1938 it ought to have given directions with regard
to the determination of mesne profits in the manner provided
for incl. (c) of r. 12(1) of O XX, CP.C. The H gh Court
however, chose to/make only a single direction and that is
that nesne profits be determined up to the date of the
delivery of possession and nothing nore.. It may be that the
H gh Court did not expect that the delivery of possession
woul d be del ayed beyond three years of the passing of the
decree or that the High Court overl ooked the possibility of
possession being delivered nore than three years after its
decree. Therefore, it does not necessarily followthat the
failure of the High Court to nake it clear that in any case
the determ nation of nesne profits shall not be for a period
in excess of three years fromthe date of prelimnary decree
was an error. Even assuming that the direction in the
prelimnary decree that nmesne profits shall be determ ned
and consequently will be payable right up to the date of
delivery of possession, whenever the event occurred, was
wong, that decision has to be given effect to. Thi s
decree, as already pointed out, was not chall enged by taking
a further appeal and has, as between the —parties, becone
final by the operation of the provisions of s. 97 of the
Code of Civil Procedure which says :

"Where any party aggrieved by a prelimnary

decree passed after the comencenent of this

Code does not appeal from such decree, he

shal | be precluded from disputing its

correctness in any appeal which my be

preferred fromthe final decree."
The appeal before us is an appeal fromthe final decree and,
t her ef or e, the appellant 1is precluded from naking a
challenge to a direction in the prelimnary decree. | am
fortified in this viewnot only by what we have said in
Ittyavita Mathai’'s case(l) in para 8 at p. 910 but also by
the recent judgment of this Court in Snt. Gvarsi Bai & Os.
v. Dhansukh Lal & Ors. (7 There, Subba Rao J., speaking for
t he unani nous Court has observed

"In a case where a decree is made in Form No.

5A, it is the duty of the Court to ascertain

the anpbunt due to

(1) AI.R 1964 S.C 907.

(2) [1965] 2 S.C.R
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the nortgagee at the date of the prelinnary
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decree. How can the anpbunt due to the
nortgagee as on the date of prelimnary decree
be declared unless the net profits realized by
him fromthe nortgaged property are debited
against him? The statutory liability of the
nortgagee to account up to the date of the
prelimnary decree would be the subject-matter
of dispute in the suit up to the date of the
said decree. The Court has to ascertain the
amount due under the nmortgage in terns of the
nort gage deed and deduct the net realizations
in the manner prescribed in s. 76(h) of the
Transfer of Property Act and ascertain the
bal ance due to the nortgagee on the date of
the prelimnary decree. |f the nortgagor did
not rai-se the plea, he would be barred on the
principle “of res judicata from raising the
same, as the said matter should be deenmed to
have ~“been a matter which was directly and
substantially in issue in the suit up to that
st age. It “is settled law that though a
nortgage suit would be pending till a fina
decree was nade, the matters decided or ought
to have been decided by the prelimnary decree
wer e final. Suppose the  nortgagor pai d
certain anounts to the nortgagee before the
prelimnary decree; if these were not given
credit ' to the nortgagor and a ‘larger anount
was declared by the prelimnary decree as due
to the nortgagee, can the nortgagor, after the
prelimnary decree, reopen the question ?
Decidedly he <cannot. This is because the
prelimnary decree had becone final in respect
of the disputes that should have been raised
before the prelimnary decree was made."
That the general principles of res-judicata would apply to
such a case as this was held long ago in Ram Kirpal  Shuku
v. Mussumat Rup Kuari(1l) and the view taken therein has been
followed by this Court in Qulabchand Chhotal al = Parikh v.
The State of Bombay (now Gujarat) (2).
It is, however, contended that what the appellant seeks _in
this , appeal from the final decree is nerely an
interpretation of a direction in the prelimnary decree and
that that direction should be construed in such a way as- to
nake it a decree according to lawi.e., in.accordance wth
the provisions of O XX r. 12, C.P.C. The question of
construction of a decree can only arise where the decree is
ambi guous. A number of cases were relied upon before
(1) 11 1.A 37. (2) [1965] 2 S.C. R 546.
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us on behalf of the appellant and sonme of them have been
di scussed in the judgenent of ny |earned brother as also in
the judgement of the full Bench in Kudapa Subbanna v.
Chitturi Subbanna & ors.(1). That decision is subject  of
the appeal preferred respondent No. 1 in C A No. 926 of

1963. It may be conceded that where the neaning of a term
of a decree is not clear Or is anbiguous the question of
construing that termwould arise. 1In such a case the court
whose duty it is to construe it would be doing the right
thing in placing upon it a construction which will make it

conformable to the law. The direction in question contained
in the prelimnary decree of the Hi gh Court does not, in ny
opi ni on, suf fer from vagueness, anmbi gui ty or such
i nconpl eteness as will make its enforcenment inpossible. It
may be that the High Court in naking the direction wongly
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thought that it had discretion to specify any of the three
events set out incl. (1) (c) of

r. 12 of O XX or that it expected that possession would
be delivered by the appellant to the respondent before
the expiry of three years. O it may be that the Hi gh Court
had overlooked the limtations cl. (c) of O XX r. 12(1).
But whether it was one or the other, does not render the
direction in question vague, anbiguous or inconplete. In
order to ascertain whether a particular termor direction in
a decree is clear and conplete or vague and anbi guous the
court rmust ordinarily confine its attention to the direction
itselfl. It will be justified inlooking to the other
provisions in the decree if there appears to be a doubt
about the neaning of its.ternms or if any of the terms
conflict wth another part of the decree. But where there
is no such doubt or conflict the occasion to |look at the
other terns of the decree cannot arise. It is, however, not
the suggestion of M. Viswanatha Sastri that this Particul ar
term is ‘/inconsistent with any of the other terms of the
decree.  His argunent is that if the termis taken by itself
it would be in conflict with law and so we nust read in it
the whole of the provisions of O XX r. _12(1) (c). But
then the High Court has clearly selected only a portion of
this provision and made that alone as a termof its decree,
omtting the rest of it. The argunent of learned counsel in
substance anounts only to this : that the Hgh Court in
acting in this manner conmmtted an error of ‘law, but nere
error of |law does not vitiate the direction made by the High
Court. Even assuming that one of the ternms of a decree is
erroneous in | aw the decree i s nonethel ess binding upon the
parties until and unless it is corrected in appeal or other
appropriate proceeding. Such a decree

(1) Appeal No. 368 of 1956 decided on 23-2-1962.
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cannot be treated as one which was passed wi't hout
jurisdiction. For, it is well settled that while it is the
duty of a court to decide right it may well happen/that it
deci des wong. Wichever way it decides, it acts withinits
jurisdiction and not beyond it, as was observed by the Privy
Council in Malkarjun v. Narhari (1) which was  followed by
this Court in Ittyavira Mathai’'s case(2). A wong decision
is no doubt vul nerable but it does not automatically become
unenforceable. Unless corrected in the manner provided for
in the Code it will operate as res judicata between the
parties in all subsequent stages of the lis.

I have not thought it necessary to discuss the various
decisions cited at the Bar and noted by ny | earned brother
because the decrees construed in themwere found to be vague
or inconplete. To nmy mind it would not be right for a court
to characterise a termof a decree which wupon its face
appears to be clear and conplete, as being ‘vague or
inconpl ete merely because in its viewthat termis erroneous
and then proceed to interpret it. So far as a Court whose
duty it is to give effect to a decree of a Court  of
conpetent jurisdiction is concerned it is imuaterial whether
the termor direction as it stands is contrary to | aw So
long as it is, onits face, conplete and capable of
enforcenent it has no power to go behind. For these reasons
I amof opinion that the first contention raised on behalf
of the appellant nust fail

As regards the question of quantum of nesne profits | agree
with ny Ilearned brother that the H gh Court has given no
good reasons for enhancing the anount. In dealing wth

various itenms it seens to have proceeded on assunptions or
raised the rates of profits to be allowed wthout referring
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to the basis for the enhancenent. |In the circunstances |
woul d agree to the course proposed by him

The appeal, therefore, succeeds only partially and in the
circunst ances the appropriate order for costs would be for
each party to bear its costs in this Court.

Appeal al | owed.

(1) 27 1.A 216. (2) AI.R 1964
S.C. 907.
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