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The two condemmed prisoners/appellants, nanely, Shiv
Prakash Pandey (A-1) and Shobhit Chamar (A-2) had initially
sent a petition through jail to this Court which was
regi stered as Special Leave Petition (Crl.) No. 3576 of 1997
where in | eave was granted and a Crimnal Appeal No. 1084 of
1997 cane to be registered. Inthe meantime, the condemed
prisoners filed Special Leave Petition (Crl.) Nos. 3729-30
of 1997 through their Advocate against the very sane
j udgrment and order of conviction passed by the Hi gh Court of
Pat na, hence Leave is granted herein as well . Since both
these Crimnal Appeals are filed by the condemmed prisoners
challenging the legality and correctness of the judgnent of
the H gh Court wherein the death sentence of both the
appel lants for commtting six nurders is confirmed, they are
bei ng di sposed of by this common judgnent.

2. The prosecution story unfolded at the trial is as
under: -

Jagarnath Pandey (since deceased) was the resident if
village Tirojpur wunder police station Durgawati, district
Rohtas. He owned a house and an agricultural land having a
bore well and a chanber room The occurrence in the present
case took place in his residential house during the night
i nterveni ng between January 1 and 2, 1989 at about 1.00 a.m
Hari dwar Pandey is the son of Jagarnath Pandey. On the date
of incident, Jagarnath Pandey and his son Ram I gbal Pandey
(both deceased) went to the chanber (roon) for sleeping
during that night. Besides Haridwar Pandey and Ram | gba
Pandey, the famly of Jagarnath Pandey was consisted of
Taranat h Pandey, a cousin (since deceased), Mahendra Pandey,
nephew (since deceased), Anil Pandey 10 years old and Suni
Pandey, 8 years old, grand sons (since deceased) and ot her
femal e menbers. They were in the house. After evening neals,
all these persons went to sleep in their respective roons.
At about md night, Bhajurama Devi (PW2) who was sl eeping
in her roomheard the knock on the door and a call from Ram
| gbal Pandey requesting her to open the door as he the door
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in good faith but to her surprise, she saw 15 to 20
m screants who forcibly entered into the house. Al these
m screants then started knock in the door of a room where
Lal muni Devi (PW®6), informant, was sleeping. By then she
realised that some dacoits had entered into the house. They
continued to knock the door and also started abusing the
intimted. When she opened the door, 4 to 5 dacoits entered
into her room Lalnmuni Devi (PW6) apprehendi ng danger cane
out of the room and saw 15 to 20 dacoits armed with rifles
had entered into her house and thereafter started collecting
the valuables fromroonms and putting theminto bundl es. She
then spotted her father-in-law Jagarnath Pandey and Ram
I gbal Pandey in the courtyard with their hands tied from
behi nd. Lal muni Devi (PW 6) inmmediately took her children
and other famly menbers inside another room call ed Duruha.
Sone of the dacoits then started asking the inmates of the
house of disclose wherethe gun and the ornaments were kept
ot herwise their ~children would, be killed. Lalmuni Devi (PW
6) told theat she ~did not know about the gun and she
requested the dacoits not to cause harmto any of the famly
menbers. She -identified Shiv Prakash Pandey (A-1), Shobhit
Chamar (A-2) and Ram Dul ar who was said to have been killed
in encounter during the pendency of trial

3. It is alleged by the prosecution that A-2 then started
snatching the two /children, nanely, Anil . Pandey and Suni
Pandey from Lal muni Devi (PW®6) and when she resisted, A-2
assaulted her with baton of the rifle and snatched the
children forcibly from her and brought them into the
courtyard. Shiv Prakash Pandey (A-1) and Shobhit Chamar (A-
2) then fired from their guns killing Jagarnath Pandey and
Ram | gbal Pandey who <collapsed due to fire arminjuries on
the ground and died on the spot. A-2 along with two or three
dacoits then went outside the house and -after sone tine,
cane back along with Taranath Pandey and Mahendra Pandey who
were also gun down in the courtyard. The two minor children
were terribly scared and when they started weepi ng, sone of
the dacoits sad that they be spared. Wen they were /|l et off,
they went to Lalmuni Devi (PW6) and sat on her |ap. One of
the dacoits then said that these children should to be
spared because when they would grow, —they might take the
revenge and, therefore, they should also be finished. A2
then forcibly brought the children fromLalnmuni Devi (PW 6)
inthe courtyard and thereafter nmiscreants fired at them
Both the <children succunbed to the fire arm injuries and
died on the spot. A-2 was than enquiring about Haridwar
husband of Lal nuni Devi (PW®6) and asked her to call himso
that he would also be killed. A-2 then stated that all male
menbers of the famly of Haridwar should be finished so that
he woul d be satisfied of taking revenge of murders of his
brother and a nephew. During this occurrence, according to
the prosecution, the dacoits also assaulted Bi ndu-Devi (PW
4) wife of Ram Igbal Pandey. After committing the six
murders and assaulting the Famly nmenbers of Jagarnath
Pandey, the dacoits left the house wi th val uables worth Rs.
12. 000/ - raising slogans ‘Jai Durga Ma

4, Durgawati police station is situated at a distance of
10 kil ometers fromthe village Tirojpur . Lalmuni Devi (PW
6) went to the police station at about 6.30 a.m on 2nd
January, 1989 and |oaded the FIR (Ex.5). The FIR sets out
all the details naming Shiv Prakash Pandey (A-1), Shobhit
Chamar (A-2), Ram Dular (A-3) and other unidentified
dacoits. It is then stated therein that Shobhit Chanmar (A-2)
had nursed a grudge against her fanmily as he suspected that
Hari dwar was responsible for causing the nurders of his
br ot her and nephew.
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5. After registering the Crine, Arun Shukla (PW11) who
was uncharge of Durgawati police station left for the
vill age and after reaching there, comenced the
i nvestigation. After carrying out the inquest panchanama on
the six dead bodies, he sent themto Bhabhua Hospital for

post nortem  exam nation. The i nvestigating of ficer
thereafter carried out the necessary investigation and al so
recorded the statenments of various Ww tnesses. After

conpl eting the investigation, the appellants along with two
ot her acquitted accused, nanely, Khobhru Chamar and Narad
Chamar were sent up for trial for offences punishabl e under
Sections 302/149. 380 and 460 of the Indian Penal Code and
27 of the Arms Act.

6. The appel l ants denied the allegations |evelled agai nst
them and pleaded that they were innocent and did not know
anyt hi ng about the incident. . They also pleaded that they
have been falsely inplicated in the present crime due to
ani nosity. They ~al so brought on record the copy of the
conpl ai nt /| odged by Gohni Kaur, the w fe of elder brother of
A-2 filed —against Haridwar, ~ Ram | gbal Pandey and others in
connection with the nurder of her —~husband. Certain other
docunents were also brought ~on record to show the enmty
between the family of ‘Hari dwar and the accused.

7. At the trial, the -prosecution exam ned as many s 13
wi t nesses, of whom Bhajurama Devi (PW 2), Bindu Devi (PW
4), Lal muni Devi (PW®6) and Lachhi Devi = (PW7) were the eye
witnesses. Sumitra Devi (PW 1) was exanined to prove that
decoits had forcibly taken away Mahendra Pandey and Taranath
Pandey from her house and soon thereafter she found that
they were killed. She disclosed the name of A-1, A-2 AND Ram
Dul ar Chamar who had whi sked away them Dr. ~Jai. Shanker
Mshra (PW 9) was examined to prove the post. nortem
exam nation reports and cause of death -of six deceased
persons.

8. The trial court after careful scrutiny of oral and
docunentary evidence on record vide its judgnent and order
dated February 16, 1996 held ‘the appellants guilty f
of f ences puni shabl e under Sections 302, 302/149, 380 and 460
of the Indian Penal Code as also under Section 27 of the
Arms  Act. The trial court, however, found that the
prosecution had failed to establish beyond reasonabl e doubt
any of the charges against Khobhru Chamar (A-3) and Narad
Chamar (A-4) and consequently they were acquitted.  After
herein the appellants and their counsel on the question of
sentence, the trial court awarded death sentenceto both the
appel l ants and nmade a Reference to the High Court under
Section 366 of the Code of Crimnal Procedure.

9. This Reference came to be nunbered as Death Reference
No. 1 of 1996 which was heard along wth Crimnal Appea
Nos. 118 and 136 of 1996 filed by the State of Bihar and the
appel | ants respectively. The Counsel for the parties and the
appel l ants on the question of sentence. Relevant portion of
the judgnent reads thus:-

"Since both the accused have faced

the trial from being bar, hence

both are remanded to judicia

custody to be produced on 23rd

February, 1996 when the case will

be put wup for hearing on the point

of sentence.”

Accordingly, the appellants were produced in the court
on the said adjourned date. The trial <court heard the
| earned Counsel for the parties and thereafter pronounced
the order of sentence. Fromthe above facts, it is thus
clear that the appellants were given sufficient opportunity
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of being heard on the question of sentence. No grievance
what soever in this behalf was nade either before the tria
court or before the H gh Court. The argunents as regards non
conpliance of Section 235(2) Cr.P.C. was first tine sought
to be raised before us. Learned counsel for the appellants
in support of his contention drew our attention to the
judgrment of this Court in Santa Singh Vs. State of Punjab
1976(4) S.C.C. 190. Wile dealing wth the true scope of
Section 235 (2) Cr.P.C., this Court observed: -

"This provision is cl ear and

explicit and does not admt of any

doubt. It requires that in every

trial before a court of sessions,

there must first be a decision as

tothe gqguilt of the accused. The

court nmust, in-the first instance,
deliver a judgnent- convicting or
acquitting the accused. | If the
accused i's acquitted, no further
guestion ari ses. But “if he is

convicted, then the court ~has  to

"hear then accused on the question

of sentence, and then pass sentence

on him according to law'. Wen a

judgrment is rendered convicting the

accused, he is, at that stage, to

be given an opportunity to be heard

inregard to the sentence and it is

only after hearing him that  the

court can proceed to pass the

sentence. "

The court enphasised that Section 235(2) C.P.C. is
mandatory and it nust be conplied with in true spirit. Non
conpliance thereof would not be a nere irregularity which
could be cured under Section 465 Cr.P.C. It was a case where
the accused was charged for _double murder and was
represented by a |awer throughout the trial. On/ the day
j udgrment was pronounced, the accused was not so represented.
The Sessions Judge pronounced the judgnent convicting him
under Section 302 IPC and sentenced himto - death w thout
gi ving any opportunity to himto be heard on the question of
sentence. It is on these facts, the court —fond that ~non
conpliance of Section 235(2) Cr.P.C. would nake the death
sent ence unsustai nabl e. The sane view has been reiterated by
this Court in Allauddin Man and others Sharif- Man and
another Vs. State of Bihar. 1989(3) SCC
5. It is true that in paragraph 10, this Court observed: -

"Since the provision is intended to

give the accused an opportunity to

place before the court all the

rel evant material having a bearing

on the question of sentence there

can be no doubt that the provision

is salutary and nmust be strictly

followed. It is clearly nandatory

and should not be treated as a nere

formality."

What had happened in this case was that the trial court
recorded the finding of quilt on March 31. 1987 and on the
very sanme day, they were asked if they had anything to say
on the question of sentence and i mediately thereafter the
order of death sentence was pronounced. It appears that
grievance as regards non conpliance of Section 235(2)
C.P.C. was nmade in the courts belowand it is in these
circunmst ances, the court held that the accused were not
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given sufficient opportunity to be heard on the question of
sentence and, therefore, there was nhon conpliance of

Section 235(2) C.P.C. was nmade in the Courts below and it
is in these circunstances, the court held that the accused
were not given sufficient opportunity to be heard on the
guestion of sentence and, therefore, there was non
conpliance of Section 235(2) Cr.P.C. The facts of the case
before us are entirely different and in fact after
pronounci ng the judgnent of conviction on February 16, 1996,
both the appellants were remanded to judicial custody till
23rd February, 1996 and were given full opportunity of being
heard on the question of sentence. The Advocate for the
appel l ants was al so heard fully on the question of sentence.
It is in these circunstances, we find that the ratio of the
above referred two decisions of this Courts will have no
application. The argunent relating to prejudice thus would
not survive.
12. Learned Counsel for the appellants then urged that the
procedure followed in recording the statenents of the
appel | ant's under ~ Section 313 Cr.P.C. was totally irregular
i nasmuch as the material ~evidence -and the circunstances
which were relied upon by the prosecution were not put to
themand resultantly they ~were denied an opportunity to
explain the sane. It was, therefore, <contended that non
conpliance of Section 313 Cr. P.C. has vitiated the tria
and the appellants could not be convicted for any of fence.

13. The statenent of Shobhit Chamar (A-2) - recorded under

Section 313 Cr.P.C of which a freetranslation in English

was furnished by his Advocate reads thus:-

Q Have you heard the evidence of wtness. It is the
all egation of wtnesses that on the night of 1/2
January, 1989 Shiv Prakash Pandey, Shobhit - Chamar,
Khobhare Chamar, Ram Pratap Chanar and Narad Chamar and
other associated armed wth rifle and gun |ooted

ornaments, cl ot hes, cash- from the house of the
I nformant Lal nuni  Devi, situated in village Tirozpur
P.S. Durgawati, Distt. Rohtas, at present in/district
Bhabhua. Have you got to say anything?

A: No Sir.

Q It is also alleged by the witnesses that at that tine,

pl ace and date accused Ram Dular, Shobhit ~and Shiv
Prakash killed Jagarnath Pandey, Ram 1lgbal Pandey,
Mahendra Pandey, Taranath Pandey, besides two children
nanely, Anil Pandey and Sunil Pandey who were sons of
Hari dwar Pandey (all of them) by firing shots. Have you
got anything to say?

A: No Sir.

Q It is also alleged by the witnesses that at the tine of
occurrence, electric bulb was illumnating in the court
yard of the house of informant, in the |ight of which
(they) recognised you all. Have you got anything to
say?

A: No Sir.

Q Do you want to say sonething in your defence?

A On the day of occurrence, | was in the village
(I'l'legible). Because Haridwar Pandey had killed three
persons |ike Ram Kewal etc.. Due to fear of this, | had

left the village.

The statenent of Shiv Prakash Pandey (A-1) is al npbst
simlar except the last question which he had given answer
“No Sir".

14. Relying upon the above statenents of the appellants, it
was contended by M. R K Jain, Learned Senior Advocate that
the court had failed to fornulate the question properly
i nasmuch as the material circunstances appearing in the
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evi dence of the prosecution were not put to the appellants.
M. Jain drew our attention to the decision of this Court in
Tara Singh Vs. The State, 1951 SCR 729 and in particular the
observations at page 733. It was a case where statenent of
the accused was recorded under Section 342 Cr.P.C., 1898.
The questions put to the accused were reproduced in the
j udgrment which according to this Court were not sufficient
conpliance of Section 342 Cr.P.C. It is interesting to note
that the Sessions Court repeated the sane questions and
answers put to the accused at the committal stage by the
Magi strate. it was, therefore, a case where the Sessions
Court did not record the statenments of the accused under
Section 342 of the Cr. P.C. after recording the evidence of
the prosecution at trial and, therefore, in t hese
circunstances, the court held that there was breach of
provisions of Section 342 C.P.C. and consequently the
conviction and sentence inflicted wupon the accused was set
aside and the case was sent back to the trial court for de
nova trial. In the case before wus, the prosecution case
mainly rested upon the ocul ar evidence of eye w tnesses. On
concl usi on _of —~the prosecution evident. the rial court did
put the necessary questions relating to the evidence of eye
wi tnesses to both the appellants and thereafter recorded the
answers given by them It is, therefore, clear that the
deci sion rendered /by this Court in Tara Singh Vs. The State
(supra) is clearly disstinguishable.
15. In Ranma Shankar Singh and others Vs. State of West
Bengal . AIR 1962 SC' 1239, a simlar question arose for
consi deration before ‘this Court - under the ol'd Code. 1898
and this court observed as under:-

"The exami nation by the Sessions

Judge of t he appel | ants was

perfunctory, but as observed in

Ajmer Singh’s case, 1953 SCR 418,

(AIR 1953 Sc 76) every error_or

om ssion in conplying with S 342

does not vitiate the trial. "Errors

of this type fall within the

category of curable irregularities

and the question whether the tria

has been vitiated depends in each

case upon the degree of error and

upon whet her prejudi ce has been or

is likely to have been caused to

the accused."

The Court then observed: -

"Failure to conply with t he

provisions of the S.342 is an

irregularity; and wunless injustice

is shown to have resulted therefrom

a nere irregularity is by itself

not sufficient to justify an order

of retrial. The appellate court

must al ways consider whether by

reason of failure to conply with a

procedural provisions, which does

not affect the jurisdiction of the

court, the accused have been

materially prejudiced."
16. In State of Mharashtra Vs. Sukhdev Singh and anot her
1992(3) SCC 700, this Court had an occasion to consider a
simlar question. It was a case which mainly depended upon
t he identification of t he accused, vari ous ot her
ci rcunst ances form ng a chain of circunstantial evidence and
the confessional statement. It is in the context, this Court
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ruled that the court was duty bound to solicit accused’' s
explanation in respect of every incrimnating nmaterial used
by the prosecution against himirrespective of how weak or
scanty the prosecution evidence was in this respect. This
appeal was filed by the State of Maharashtra chall enging the
order of acquittal passed by the trial court against some of
the accused and on examning the records, the Court found
that there was non conpliance of Section 313 Cr.P.C. and,
therefore, the order of acquittal did not call for any
interference.
17. In Bhalinder Singh @Raju Vs. State of Punjab, 1994(1)
SCC 726, this Court held that the circunstances not out to
the accused while recording his statenent under Section 313
Cr.P.C., cannot be used against him This was a case where
prosecution solely relied upon the circunstantial evidence.
This Court, therefore, cane to the conclusion that the
ci rcunmst ances which were not put to the accused cannot be
used by the prosecution for holding himguilty in a case of
circunstantial” evidence. This decision again does not help
the appellants on the peculiar facts of this case.
18. M. B.B.Singh, |earned counsel for the respondent drew
our attention to the judgnment of this Court in Suresh
Chandra Bahri Vs. State of Bihar, 1995 Suppl. (1) SCC 80 and
ot her appeals. This Court while dealing wth the scope of
Section 313 Cr.P.C/ held as under: -

"The provisions in Section 313,

therefore, make it obligatory —on

the court to question the accused

on the evidence and circunstance

appearing against- him so as to

apprise himthe exact case which he

is required to nmeet. But it would

not be enough for the accused to

show that he has not been

guesti oned or exam ned on a

particul ar circunstance but he nust

al so show that such non-exam nati on

has actual ly and netrically

prejudi ced him and has resulted in

failure of justice. In other words

inthe event of any inadvertent

om ssion on the part of the court

to question the accused on any

i ncrimnating ci rcunst ance

appearing agai nst him the sane

cannot ipso facto vitiate the tria

unless it is shown that sone

prejudi ce was caused to him"

In the final analysis, the Court

observed

"In the facts and circunstances

di scussed above it cannot be said

that any prejudice was caused to

the appellant. The -contention of

t he | ear ned counsel for t he

appel lants in this behalf therefore

has no merit."
19. In Bijjoy Chand Potra Vs. The State. 1952 SCR 202, a
simlar question arose before this Court as regards the
scope of Section 342 of Code of Crimnal Procedure, 1898. In
this reported decision, only three questions were put to the
accused on the conclusion of the prosecution evidence,
nanmely, (1) what his defence was s to the evidence adduced
against him (2) whether he had inflicted injuries on Kumad
Patra and (3) whether he would adduce any evidence. Wile
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considering the challenge to the conviction on behal f of the
accused on the ground that rel evant prosecution evidence and
other materials relied upon by the prosecution were not put
to himunder Section 342 Cr.P.C. 1898 the Court observed: -

"To sustain such an argunent as his

been put forward, it is not

sufficient for the accused nerely

to show that he has not been fully

exam ned as required by Section 342

of the Criminal Procedure Code, but

he nust al so show that such

exam nati on has materially
prejudiced him"
20. W have perused all these reported decisions relied

upon by the Learned Advocates for the parties and we see no
hesitation in concl udi ng that the chall enge to the
convi ction based on non  conpliance of Section 313 Cr.P.C.
first tine in this appeal cannot be entertained unless the
appel | ants denpnstrate that the prejudice has been caused to
them In the present case as ‘indicated earlier, the
prosecution strongly relied upon the ocul ar evidence of the
eye witnesses and relevant questions with reference to this
evidence were put to the appellants. |If the evidence of
these witnesses is found acceptable, the conviction can be
sustained unless it is showm by the appellants that a
prejudi ce has been caused to them No such prejudice was
denonstrated before us and, therefore, we -are unable to
accept the contention raised on behalf of the appellants.

21. Advertising to the nerits -of the case, at the outset.
It needs to be stated that there was no challenge to the
fact that six persons were done to death during the incident
in question. The nedical evidence in the formof post nortem
exam nation reports which was duly proved by the nedica

expert Dr. Jai Shanker M sra (PWW9) unm stakably indicated
that deceased persons had  sustained several gun shot
injuries which caused their instantaneous deaths. The courts
bel ow i n our opinion have rightly held that six persons died
hom ci dal deaths during the ‘incident in question. W
accordantly uphold the finding recorded by the courts bel ow
in this behalf.

22. In order to prove the complicity of the appellants, the
prosecution principally relied upon the evidence of four eye
wi t ness, nanely, Bhajurama Devi (PW2), Bindu Devi (PW4),

Lal muni Devi (PW®6) and Lachhi Devi (PW 7). Al these
Wi tnesses were staying in the house of Jagarnath Pandey and
they had witnessed the entire incident in question. Lalnuni

Devi (PW 6) lodged the First Information Report on 2nd
January. 1989 at about 6.30 a.m naming the appellants and
Ram Dul ar Chamar in addition to sone unidentified dacoits.

Al these eye witnesses identified the appellants. According
to them the source of light was two electric bulbs which
were on/burning in the court yard. Al these eye wtnesses
are illiterate ladies who have lost their mle famly
menbers. Lalmuni Devi (PW 6) in her evidence has given the
phot ographic details as to how the incident took place. She
stated that the appellants along with other unidentified
dacoits entered into the courtyard and gunned down six
persons two on each occasion. They died on the spot due to
fire arm injuries. She further stated that she identified
three assailants of whomtwo are appellants in the |ight of
electric bulbs which were on/burning in the courtyard. The
First Information Report |odged by her fully corroborates
her evi dence.

23. Bhajurama Devi (PW2) who is the nother of deceased Ram
| gbal Pandey, has stated that when she was sl eeping in her
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room during the night, her son Ram | gbal Pandey (deceased)
knocked the door and asked her to open it as he was feeling
thirsty. Wien she opened the door. 20 to 25 dacoits entered
into the house along with her son Ram Igbal Pandey and
Jagar nat h Pandey (both since deceased) with their hands tied
from behind. Shobhit Chamar (A-2) and his associated
i nqui red about Haridwar Pandey and the gun and on her reply
in the negative, they started |looting the valuables and
assaulted Bindu Devi (PW 4). Suddenly, A-2 punped out
bullets from himagun killing Ram | gbal Pandey and Jagarnath
Pandey on the spot. Both the appellants then went out of the
house and cane back along with Taranath Pandey and Mahendra
Pandey who were nmade to stand in the courtyard and

thereafter shots were fired killing both of them on the
spot. The femrale nmenbers in the house were terribly scarred
and they were praying not to kill any of the famly menbers.

Ani| Pandey aged about 10 years and Sunil Pandey aged about
8 years both sons of Lalmuni Devi (PW6) were watched from
her. Some of the _mscreants then told their associated not
to kill - ‘the children whereupon A-1 asked his associ ated not
to |l eave the children because when  they would grow, they
will take the revenge. In the nmeantime, the children who had
gone to the nother were dragged back by the appellants and
thereafter Shobhit Chamar (A-2) fired at themas a result
thereof, both the children fell down and died. The
appel l ants and their associated then assaulted sone of the
i nmates who had sustained the injuries. Al the six dead
bodies were found lying in the court yard. This w tness war
searchingly cross-exam ned on behalf of the appellants but
no material could be brought-on record to dishelieve her
evi dence. The evidence of this witness is absolutely free
fromany infirmty and thus clearly establishes that the
appel l ants and other associates entered into the nouse
during the dead hours of Ist and 2nd ~January, 1981, they
were armed with fire arns having a common object the
elimnate male nmenbers of the famly of Haridwar 'and in
pursuance thereof they killed six persons. The evidence of
Bi ndu Devi (PW4) and Lachhi Devi (PW7) is alnost simlar
and in their avoidance they asserted that they identified
the appellants in the |Ilight that was burning on in the
courtyard. Their evidence in all —material particulars
support the evidence of Bhajurama Devi (PW2) and Lalnuni
Devi (PW®6).

24. The court below have very carefully gone throughthe
evi dence of these four eye wtnesses. W have also
undertaken the sane exercise and in our opinion the courts
bel ow have committed no error whatsoever in comng to the
concl usi on that during the night in question.. The
appel l ants along with other cacoits entered into the because
of Haridwar Pandey with deadly weapons and forned an
unl awful assenbly sharing a conmon object to elinm nate male
menbers of family of Haridwar. In prosecution of this comon
object, the appellants killed six persons two in each [ot by
using the fire arns. The trial court for want of proper
identification gave benefit of doubt no Khoohru Chamar (A-3)
and Narad Chamar (A-4) and acquitted them of all the

charges. As far as RamDular is concerned, it was stated
that he was killed in police encounter during the pendency
of trial and hence trial abated against him O her

m screants who entered into the house during the said night
could not be identified and as a result thereof, they could
not be arrai gned as accused.

25. The above findings recorded by the trial court and
confirmed by the High Court do not suffer from any
infirmty. On our careful consecration of evidence on




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 10 of 13

record. W share and confirmthe same view The fact that
both the appellants along with other dacoits cane arned with
deadl y weapons during the dead hours woul d unm stakably snow
that they had cone to the house of Haridwar Pandey with the
conmon object in the first instance to finish Haridwar
Pandey as he was suspected to be the killer of brother and
nephew of Shobhit Chamar (A-2). Finding that Haridwar was
not available in the house, the appellants and other nenbers
of the wunlawful assenbly comritted the dacoity of the
val uabl e property and thereafter Shobhit Chamar (A-2) shot
down the six male persons of the famly of Haridwar Pandey
i ncluding two i nnocent children aged about 10 and 8 years.
26. At this culture, it wuld be very necessary to refer to
the evidence of Bhajurana Devi (PW?2) who during her cross-
exam nati ons on behalf of A-1 admitted that she did not see
any fire armin the hands of A-1.

The evidence of these four eye wtnesses is consistent to
prove that A-1 shared the same  conmon object with A-2 and
ot her dacoits  who had entered into the house of Haridwar
Pandey and ~were insisting that whereabouts of Haridwar
Pandey be  disclosed to them and hi s gun be handed over. A-1
al so actively participated in getting Jagarnath Pandey and
Ram | gbal Pandey with their hands tied frombehind into the
courtyard and thereafter A-2 pupped out. bullets from his
rifle. This evidence has got bearing when we consider the
sentence to do awarded to A-1l. The eye witnesses then stated
that the appellants left the courtyard and within a short
time came back along with Taranath Pandey and Mahendra
Pandey and forced them to stand in the courtyard and
thereafter A-2 fired at them and gunned downin the presence
of the famly menbers. Anil Pandey and Sunil Pandey who were
sitting in the Dumuna here brought draggi ng by A-2. Having
regard to the ages of the «children, sonme of the dacoits
asked A-2 to set themfree and were accordingly freed. In
the nmeantime, A-1 asked the m screants not to spare the
children because when they grow, they would take the
revenge. A-2 and his associate then brought the /children
forcibly from the lad of their  nother Lal muni Devi (PW6)
and thereafter A-2 and his associate punned down them A-2
then clained that they had finished all the male nmenbers of
Hari dwar Pandey and now his heard is cooled down. They
thereafter left the place of accedence rejoicing the victory
and giving slogans of success in the name of GCod.

27. M. R K Jain, |learned Senior Advocate appearing for the
appel l ants, however, urged that the prosecution has failed
to establish any common object/intention on the pat of the
appel lants to commit the crine in question. He further urged
that if they had a commobn object/intention to take the
revenge, they would not have spared the ladies.” This
subm ssi on does not increase us in view of the ocular
evi dence of the four eye witnesses.

28. It was then contended for the appellants that the
evi dence of four eye wtnesses who are close relatives of
the deceased persons be not accepted as sufficient in the
absence of cooperation fromindependent evidence. He further
urged that the relations between A-2 and Haridwar had becone
strained and inimcal because A2 strongly believed that
Hari dwar Pandey was responsible for the murder go hid
brother and nephew It is because of this ennmty, the eye
wi tnesses falsely inplicated the appellants at the behest of
Hari dwar Pandey. This subnission againis devoid of any
nerit. The courts bel ow have very carefully scrutinized the
evidence of four eye witnesses and fount it trustworthy. W
are in agreement with the appreciation of evidence done by
the courts below and therefore, we wuphold the finding as
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regards the conplicity of both the appellants in the present
crine.

29. Coming to the question of sentence, the trial court as
well as the H gh court awarded death sentence to both the
appel l ants having regard to their conplicity, the conmon
obj ect shared by them the degree of Dbrutality and
revengeful conduct exhibited by them The trial court as
well as the High Court had also referred to the |aw settled
by this Court on the question of death sentence. The High
Court while confirming the death sentence of both the
appel l ants had referred to the decision of this Court in
(1) Bachan Singh Vs. State of Punjab. 1980(2) SCC 684. (2)
Machhi Singh Vs. State ‘of Punjab. 1983 (3) SCC 470 and (3)
Dhananj oy Chatterjee @Dhana Vs.. State of Wst Bengal
1994(2) SCC 220. After considering the law laid down by this
Court in all these three reported decisions, the Hi gh Court
held that the present case is one of the rarest of rare case
where death sentence to both the appellants nust be held to
be the appropriate sentence. The High Court al so consi dered
the mtigating ci rcunst ances urged on behalf of the
appel | ants_ agai nst awardi ng the deat h sent ence. In
par agraphs 34. 35 and 36. the Hi gh Court has sumarised the
contentions raised on behalf of the Learned Counsel for the
parties and concluded that the trial court had committed no
mstake in awar di ng- the death sentence to both the
appel l ants and accordingly accepted the Reference and
di sm ssed the crimnal appeals filed by the appellants.

30. M. RK Jain, learned Senior Advocate appearing for
the appellants heavily relied upon the mnority decision
rendered by Bhagwati, ~J. in the case of Bachan Singh
(supra). Advocating the view expressed by Bhagwati, J., he
urged that the present trend in the world is against the
death penalty. Mreover, the present crinme cannot be said to
be the rearers of rare cases. He, therefore, urged that this
is not afit case where the appellants need to be awarded
death sentence. In the facts and circunstances of this case,

sentence of life inprisonnment to both the appellants would
neet the ends of justice. This argunent conpl etely overl ooks
t he nmajority j udgrent whi ch has accept ed t he

constitutionality of the death sentence in the rarest of

rare cased.

31. Having regard to the evidence of the eye w tnesses and
the facts proved in the present case we nmay now deal w th
the question of sentence in respect of both the appellant s

separately. W may first deal with the question of sentence
awarded to Shiv Prakash Pandey (A-1) has been awarded the
death sentence wth the aid of Section 145 1PCas also on
the basis of a general statement made by the four. eye
wi tnesses that the mscreants had gunned down the six
persons during the incident 1in question. The evidence on
record discloses that A-1, A-2 and other niscreants cane
together along with Jagarnath Pandey and Ram | gbal Pandey
with their hands tied behind and forced Ram | gbal Pandey to
gi ve a knock on the door under the pretext that he wanted to
drink water. When the door was opened by Bhajurana Devi (PW
2), A-1 and his associates entered into the house. A-1 also
exhorted that no male nunber of Haridwar famly shoul d be
kept alive. Being a nenber of an unlawful assenbly sharing a
conmon object, he was rightly found guilty with the aid of

Section 149 |IPC for conmtting six nurders. But, however,

Bhaj urama Devi (PW2) in her evidence has admtted that A-1
was not having any fire arm in his hands at the tine of

entire episode. Oher three eye w tnesses undoubtedly made
a general statenment that A-2 and other niscreants fired at

the six persons who died on the spot. The evi dence of al
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the four eye witnesses is consistent that Shobhit Chamar (A-
2) had fired from his fire armon all the six persons who

died instantaneously. In the face of this evidence, a
di stinction based on the degree of conplicity and brutality
will have to be drawn which has got a vital impact of

awardi ng the sentence. It is well settled while awarding the
sentence, the court has to bear in mnd the crine and the
crimnal. Shobhit Chamar (A-2) had an axe to grind against
Hari dwar and his fanmly nmenbers as he believed that Hari dwar
was responsible for causing murders of his brother and
nephew. Shiv Prakash Pandey (A-1) as it appears fromthe
record that he is not related to Shobhit Chamar (A-2) and,
therefore, he m ght not be having the same degree of revenge
and brutality as that of Shobhit Chamar (A-2) had, Keeping
this distinction in mnd, in our occasion, the case of Shiv
Prakash Pandey (A-1) will not fall in the category of rarest
of rare cases. This distinction was over |ooked by the
courts below. W are, therefore, of the considered view that
the death sentence awarded to Shiv Prakash Pandey (A-1) was
not justified having regard to the facts and circunstances
of the case. H s case wwuld not alll in the category of
rarest of rare cases. W accordingly uphold the conviction
of Shiv Prakash Pandey (A-1) under Section 302/149 |PC but
however the death sentence awarded to himby the courts
below is altered to one for life inprisonnent.

32. Conming to the case of Shobhit Chamar (A-2), the
evi dence on record proves beyond every reasonabl e doubt that
he was the principal offender/m screant who fired fromhis
fire arm on all the six persons including the two i nnocent
children. He had a deep routed revenge passed upon suspicion
about the nmurders of his brother and nephew by Rani dwar
Pandey which prompted himto take average against the famly
menbers of Haridwar and had done to the extent of killing
si X persons belonging the famly of Haridwar in  a nost
brutal, heinous and barbaric manner. Nothi ng was suggested
to the eye witnesses on behalf of A-2 that any of these
deceased persons had played any role in commtting the
nurders of his brother and nephew and at any rate having
regard to the ages of Anil Pandey and Sunil Pandey it coul d
not be even renotely suspected that they -could be the
assail ants. Shobhit Chamar (A-2) wanted not only to teach a
lesson to the famly nmenbers of Haridwar but also to create
aterror inthe mnds of the famly nenbers of Haridwar to
satisfy his ego and muscle power. A-2 exhibited nost inhuman
conduct while rejoicing his victory after conm ssion of the
crime. It is in this background. we are of the considered
view that the trial court as well as the H gh~ Court has
conmitted no error in awardi ng death sentence to him

33. M. B.B.Singh, Learned Counsel for the State of Bihar
drew our attention to the recent judgnment of this Court in
Shiv Ram and another Vs, State of UP., wth “connected
appeal s 1998 (1) SCC 149. This decision to a great extent is
simlar even on facts.

34. M. Jain was wunable to point out any mtigating
circunstance which could pursued us to alter the death
sentenced of A-2. In our considered view, the courts bel ow
were right in awarding the death sentence to Shobhit Chamar
(A-2) as his case clearly falls within the anmbit of rarest f
rare cases. W accordingly confirmthe death sentence of
Shobhi t Chamar (A-2).

35. The convictions of both the appellants on other courts
i.e. under Sections 380 and 460 of the Indian Penal Code are
also confirned. Conviction and sentence of Shiv Prakash
Pandey (A-1) under Section 27 of the Arms Act to stand set
aside cut, however, the conviction and sentence of Sophi st
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Chamar (A-2) under Section 27 of the Arnms Act is confirned.
36. In the result, conviction and death sentence of Shobhit

Chamar (A-2) passed by the trial court and on Reference
confirmed by the High Court is affirmed and his Crinmina
Appeal is dism ssed. The judgnent and order of convection of
Shiv Prakash Pandey (A-1) under Section 302/149 of the
I ndi an Penal Code cased by the trial court and on appea
confirmed by the H gh Court is upheld but however the death
sentence awarded to himby the trial court and on Reference
confirmed by the High Court is altered to life inprisonnent.




