http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 1 of 5

CASE NO. :
Appeal (civil) 5551 of 2004

PETI TI ONER
Abhujit Gupta

RESPONDENT:
S.N. B. National Centre, Basic Sciences & Os

DATE OF JUDGVENT: 18/ 04/ 2006

BENCH
B.N. Srikrishna & Lokeshwar  Si ngh Panta

JUDGVENT:
JUDGMENT

Sri krishna, J.

The core issue in this appeal is whether the discontinuation of
the probationer-appel |l ant” was for unsatisfactory services or for a
m sconduct .

The respondent is an institution carrying on research in basic
sciences. It is common ground that the respondent is funded by the
Central CGovernment and, therefore, it is "State' within the meaning of
Article 12 amenable to the wit jurisdictionunder Article 226 of the
Constitution of India.

The appellant was selected for the post of administrative

officer and joined service under the first respondent on 10th February
1995. The letter of appointment issued to the petitioner on 7th Cctober
1994 nmade it clear that the petitioner was bei ng appoi nted on probation
for a period of one year.

On 20th Novenber 1995 the appellant was served with a'letter

informing himthat his performance during the probationary period was
"far fromsatisfactory” and that it had been observed that he | acked
drive, imagination and initiative "in the performance of his duties’. He
was i nformed that, despite being told tine and again to inprove
performance in the said areas, but with no effect. ~He was advised to
improve "in order to enable wus to consider your case for confirmation
favourably". He was issued several such letters drawing his attention to
the fact that his services left nmuch to be desired. H s probationary
service cane to be extended fromtime to time, the |ast such extension
being granted till 9th April 1998. Finally, by the letter dated 7.4.1998
the petitioner was inforned that his service was "unsatisfactory in the
areas of drive, initiative, pronptness and | eadership" and that despite
advi sed verbally and through letter, what were deficiencies in his work
he had shown no i nprovenent. H s attendance, office work and

attention to the academ c work and the affairs of the guest house were
al so unsatisfactory. The first respondent, therefore, said "your
performance, ability and capability during the period of probation has
been exami ned and your service during the period of probation is

found to be unsatisfactory and hence you are considered unsuitable for
the post you have to. The governing body is of the view that your
performance was unsatisfactory and you are not suitable for
confirmation". For these reasons the appellant’s probationary period
was not extended on the expiration of his probation period on 9th Apri
1999 wi thout further extension.

The appel | ant chal |l enged the order of term nation of his
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service on the ground that it was a stignmatic termnation by way of

puni shnment for alleged m sconducts. The | earned single Judge of the

Hi gh Court allowed the wit petition and quashed the order of

termi nation and directed re-instatenment of the appellant with full back-
wages. The Division Bench of the H gh Court, however, allowed the

letters patent appeal and held that the letter dated 7th April 1998 was not
stigmatic and that it was a legitimte exerci se of assessnent of

probati oner’s service by the enpl oyer, and, therefore, there was no

scope for judicial interference therewith. 1In this viewof the natter, the
Di vi sion Bench all owed the appeal, set aside the judgnment of the

| earned single Judge and dism ssed the wit petition. Hence, this appeal

The | earned counsel for the appellant has reiterated the

contention that the letter of 7.4.1998 does not amount to termnation
sinpliciter but anpbunts to a stigmatic dismissal fromservice as serious
m sconduct under the bye-|laws . have been alleged agai nst the appell ant
for which neither ~inquiry was held, nor any procedure contenplated
under the bye-laws was adopted. The | earned counsel drew our

attention to the copy of the bye-laws of the respondent under which
bye-law no. 12. 3 defines Acts of M sconduct or breach of discipline

puni shabl e under the Rules. He particularly drew our attention to Bye-
law 12.3 (b) (d) and (h) which read as under

"12.3 Acts of M sconduct
Any act of nmisconduct or breach of discipline shall be
puni shabl e to the extent provided under these regul ations. A few such

acts of misconduct or breach of discipline as |isted below are illustrative
in nature. The list is not exhaustive :

a) \ 005.

b) Negl ect of allotted work and carel ess or inefficient
performance of duty ;

c) \ 005.

d) habi tual unpunctuality and irregul ar attendance or absence
wi t hout pernission;

e) \ 005.

f) \ 005.

0) \ 005.

h) conduct detrinmental to the interest of the Centre;"

The | earned counsel contended that the letter 7.4.1998
unm st akably all eges nmi sconducts agai nst the appellant, which would
fall within the paranmeters of these m sconducts as defi ned under above
Bye-l aws and, therefore, the prescribed procedure hadto be foll owed.

Heavy reliance was placed on Dipti Prakash Banerjee vs.
Satyendra Nat h Bose National Centre for Basic Sciences, Calcutta
and ors. (1999) 3 SCC 60,where this Court held that the term nation of
service of the enployee in simlar circunstances amunted to
m sconduct. We may nention here that it is comobn ground that while
the matter was pending before the | earned single Judge, sonetine in the
year 2005, the appellant attained the age of superannuati on. The
| earned counsel for the appellant contended that in the letter dated
7.4.1998 there is reference to certain earlier letters in which the
appel l ant had been called a person of "perverted m nd" and "di shonest,
duffer having no capacity to learn". Areading of all the letters referred
tointhe letter of 7.4.1998 would clearly nmake out a case of allegations
of m sconduct against the appellant, in the subm ssion of the |earned
counsel

In Dr. Ms. Sumati P. Shere vs. Union of India and others
(1989) 3 SCC 311 this Court pointed out that an enpl oyee on
probati on shoul d be subjected to assessnent of work and shoul d be
nade aware of the defects in his work and deficiencies in his
performance. The Court observed , "Defects or deficiencies,
i ndi fference or indiscretion may be with the enpl oyee by the
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i nadvertence and not by incapacity to work. Tinmely conmunication of
the assessnment of work in such cases nay put the enployee on the right
track. Wthout any such communication, it would be arbitrary to give a
noverment order to the enployee on the ground of unsuitability". It is
the duty of the enployer to informthe enpl oyee about his deficiencies
fromtime to time so that the enpl oyee may inprove hinself.

I n Pavanendra Narayan Vernma vs. Sanjay Gandhi Pd of
Medi cal Sci ences and another (2002) 1 SCC 520 this Court considered
what should be the best to determine whether a letter of termination of
service was termnation sinpliciter or stigmatic term nation. After
referring to a nunber of authorities including the judgment in
Par shot am Lal Dhingra vs. ‘Union of India, AIR 1958 SC 36 and Dipti
Prakash Banerjee (supra) the Court observed (vide para 19):

"“..Courts continue to struggle with semantically

i ndi stingui shabl e concepts |ike motive" and
"foundation"; and term nations founded on a
probationer’s m sconduct have been held to be
illegal while termnations notivated by the
probationer’s m sconduct have been upheld. The
decisions are legion and it is an inpossible task to
find a clear path through the jungle of precedents."”

Havi ng observed thus, the Court fornulated the judicial test to
determne as to on which side of the fence the case lay, in the
foll owi ng words (vide para 21):

"One of the judicially evolved tests to determ ne
whet her in substance an order of termnationis
punitive is to see whether prior to the termnation
there was (a) a full scale formal enquiry (b)into
al  egations involving noral turpitude or

m sconduct (c) which (c¢) culmnated in afinding
of guilt. If all three factors are present the
term nation has been held to be punitive
irrespective of the formof the termnation order
Conversely if any one of the three factors is

m ssing, the term nation has been upheld."

It referred to Dipti Prakash Banerjee (supra) and pointed out
that in D pti Prakash Banerjee (supra) the termnation |letter
expressly made reference to an earlier letter which had explicitly
referred to all the m sconducts of the enployee and a report of an
inquiry conmittee which had found that the enployee was qguilty
of m sconduct and so the termination was held to be stigmatic and set

asi de. Finally, this Court said that whenever a probationer

chal | enges his termnation the court’s first task will be to apply the
test of stigma or the "form test. |If the order survives this exanm nation
the "substance" of the termination will have to be found out. What

this Court further observed in para 29 is crucial and of great

rel evance:

"Before considering the facts of the case before us
one further, seemingly intractable, area relating to
the first test needs to be cleared viz. what |anguage
in a ternmination order would amount to a stigm?
CGeneral | y speaki ng when a probationer’s

appointnent is termnated it means that the
probationer is unfit for the job, whether by reason of
m sconduct or ineptitude, whatever the | anguage

used in the termination order may be. Although
strictly speaking the stigma is inplicit in the

term nation, a sinple termnation is not stigmatic. A
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term nation order which explicitly states what is
implicit in every order of termination of a

probati oner’s appointnent, is also not stigmatic. The
decisions cited by the parties and noted by us earlier
al so do not hold so. In order to anmount to a stigma
the order must be in a | anguage whi ch i nmputes

sonet hing over and above neter unsuitability for the
job."

In the case of the appellant before us, the record in uncertain
terns makes it clear that every tine the appellants attention was drawn
to his deficiencies and he was repeatedly advised to inprove his
behavi our, conduct and di'scharge of work. True, that in sone of the
letters there was intenperate | anguage used (the appellant was al so
equal ly guilty of doing that). Notwi thstanding the intenperate
| anguage, we are unable to-accept the contention of the appellant’s
counsel that the letter dated 7.4.1998 indicates that the appellant was
bei ng charged with the m sconduct and, therefore, being renmoved from
service. /'Read as a whole, the letter gives the inpression that the
renoval = ‘'of ‘the appellant from service was only because the
respondents, after giving a long rope to the appellant, had cone to the
concl usion that the appellant’s service was unsatisfactory and there was
no hope of his inprovenent.

The real test to be applied in a situation where an enployee is
renoved by an innocuous order of termnation is: |Is he discharged as
unsuitable or is he punished for his msconduct? 1In Allahabad Bank
O ficers’ Association and another vs. Al ahabad Bank and ot hers
(1996) 4 SCC 504, this Court was considering a challenge to a
conpul sory retirenent and fornul ated a practical test to answer the
guesti on posed above. This Court (vide para 17) observed that if the
order of compul sory renoval formthe service casts a stigna in the
sense that it contains a statenent casting aspersion on his conduct or his
character, then it can be treated as an order of punishment but not if it
merely ampunts to highlighting the unsuitability of the enpl oyee. As
poi nted out in this judgment, expressions |ike "want of application”,
"lack of potential" and "found not dependabl e" when made in relation
to the work of the enpl oyee woul d not be sufficient to attract the charge
that they are stigmatic and intended to dism ss the enpl oyee from
servi ce.

The |learned counsel for the appellant, however, strongly
contends that the "stigma" cast on the enpl oyee may not be confined to
hi s personal character but nmay al so affect his capacity to work. The test,
| earned counsel for the appellant submitted, is that, if what is stated in
the order of termination is read by a future enployer, it prejudices the
future enpl oynent of the enployee. In the face of ‘the law laid down in
the judgnent just referred, we are unable to accept this as the correct
test.

In Ravindra Kumar Msra vs. U P. State Handloom
Corporation Ltd. and anot her Al R 1987 SC 2408 thi's Court pointed
out that in a large corporation admnistration is bound to be inpersona
and in regard to public officers assessnment of service has got to be in
witing for purposes of record, though it cannot be assuned that such an
assessnent recorded and the order of termination made with reference
to that record would automatically take a punitive character.

The Hi gh Court has carefully considered all the circunstances
pl aced before it and arrived at the conclusion that the respondent’s work
was under observation during the probationary period and that he was
gi ven repeated opportunities to inprove his performance for which
purpose his probation was extended from time to tine. The fact
that the authority did not find him fit for confirmation was al so
brought to his notice several times and yet he was given opportunities
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of inproving by extending his probationary service. The H gh Court

has correctly found that the letter dated 7.4.1998 was not punitive in
nature and stated, albeit in prolix fashion, that the service of the
appel | ant were unsatisfactory. The High Court points out, and we

agree, that detailed reference to all other correspondence was not
necessary, but it did not reflect any malice or bias. Finally, as this
Court pointed out in P.N. Verna's case (supra) "a termnation order

which explicitly states what is inplicit in every order of termnation of
a probationer’s appointnment, does not ipso facto becone stigmatic".

For the aforesaid reasons we are of the viewthat there is no
substance in this appeal. The inpugned judgment of the H gh Court
requires no interference. The appeal is hereby dism ssed w thout any
order as to costs.




