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ACT:

Industrial Dispute-Reference by Governnent-Discretion of
Governnment -1 ndustrial Disputes Act (XI'V of 1947), s.  25F-
Scope of -Duty of Government to make-a reference

HEADNOTE

The appellants 2 and 3 were working journalists and they
were retrenched on paynment of three nmonths salary in |ieu of
notice. The first appellant took up their case and all eged
that the retrenchnent was not bona fide and they were in
fact victimsed. On the failure of conciliation proceedings
a report was submtted to the State Governnent (respondent
No. 1). After hearing the parties concerned the ~Government
passed an order refusing to refer the dispute. = The reasons
gi ven
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for the refusal were that the termnation of service was
retrenchnent and the managenent did not appear to have acted
mal a fide. Thereupon the appellants filed a petition ‘under
Art. 226 of the Constitution praying -for the issue of a
wit of mandamus directing the Governnent to consider the

matter afresh. The single Judge who heard the petition
di smissed it and after appealing to a Division Bench without
success the present -appeal was filed by special |eave

granted by this Court.

It was contended on behalf of the appellants that the
Government whil e deci di ng whether a reference shoul d be made
has in fact decided the nerits of the case and therefore the
order of refusal to refer was illegal. The other contention
was that the service of notice as required under s. 25F(c)
of the Act was mandatory and the rmanagenent not having
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served such a notice the Governnent ought to have taken this
failure into consideration which the Government has not
done.

Hel d: When the appropriate Government considers the
guestion as to whether any industrial dispute should be
referred for adjudication or not, it nmay consider, prim
facie, the nerits of the dispute and take into account other
rel evant considerations which would help it to 'decide
whet her nmaking a reference would be expedient or not. | f
the dispute in question raises a question of law, or
di sputed questions of fact the Government should not purport
to reach final conclusions because these are matters which
would normally be within the jurisdiction of the Industria
Tri bunal . If the claimmade is patently frivolous or s
clearly belated or if the inpact of the claimon the genera
relati ons between the enployers and the enployees in the
region is likely to be adverse the Government may refuse to
make a reference:

The State of Bonbay v. K. P. Krishnan, [1961] 1 S.C R 227.
(ii) Clause (c) of s. 25F of the Act cannot be said to cons-
titute a condition precedent which has to be fulfilled
before retrenchment can be validly effected even though that
cl ause has been included under s. 25F along with <cls. (a)
and (b) whi ch prescribe conditions pr ecedent . The
observations in the follow ng cases to the effect that s.
25F (c) is nmandatory are clearly in the nature of orbiter
di ct a.

State of Bonbay v. The Hospital Mizdoor Sabha, [1960] 2
S.C. R 866, The District Labour Association, Calcutta v. Ex-
Enpl oyees of Tea Districts Labour Association, [1960] 3
S.C.R 206 and Workmen of Subhong Tea Estate v. The outgoi ng
Managenent of Subhong Tea Estate, [1964] Y L.L.J. 333

(iii) Even if s. 25F(c) was constituted a condition
precedent it would not necessarily followthat a wit of
mandanus should be issued against the Covernnent. The

breach of s. 25F(c) by the Managenent is a serious natter
and the Governnent nornally would refer such a dispute for
adj udi cati on. But the provision of s. 10(1) read” with s.
12(5) clearly shows that even where there is a breach'of s.
25F(c) the CGovernnent may have to consider the expedi ency of
maki ng a reference. But

24

if the Government refuses to make a reference for irrel evant
consi derations, or on extraneous grounds or acts nala fide a
party would be entitled to nove the H gh Court for a wit of
mandanus.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 497 of 1963.
Appeal by special l|eave fromthe judgnment and order | dated
Septenmber 10, 1960, of the Bonbay H gh Court in Appeal No.
10 of 1959.

Bi shan Narain and 1. N. Shroff, for the appellant.

H. N. Sanyal, Solicitor General of India, V. S. Sawhney
and R H Dhebar, for respondent.No. 1.

S. V. Qupte, Additional Solicitor-Ceneral of India, J. B
Dadachanji, O C. Mathur and Ravi nder Narain, for respondent
No. 2.

December 19, 1963.-The Judgnent of the Court was delivered
by

GAJENDRAGADKAR J.- The principal point of law which this
appeal raises for our decision relates to the construction
of section 25F(c) of the Industrial Disputes Act, 1947 (No.
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14 of 1947) (hereinafter called the Act). The Bonbay Union
of Journalists which is the Trade Union regi stered under the
Trade Unions Act, 1926, Ms. Aruna Mikherji, and M. M T.
Thomas are appellants 1 to 3; and the State of Bonmbay, and
the Indian National Press, Bombay, which is a Private Ltd.
Co. are respondents 1 and 2 respectively in the present
appeal . Appel l ant No. 2 was appointed on the staff of the
second respondent on a salary of Rs. 500 p.m wth effect
fromlst January, 1955. On the 30th Novenber, 1957, she was
served wth -- notice of ternmination of her services wth
ef fect from 1st Decenber, 1957. The notice recited the fact
that the nmanagenment in Consultation with the Editor had
decided to retrench her services. Appellant No. 3 M.
Thomas who was enpl oyed as a Sub-Editor in the 'Free Press
Journal’ some time in
25
1953, was sinmlarly served with a notice of retrenchnent
dated the 30th Novenmber, 1957 by which his services were
termnated as fromthe 1st Decenber, 1957. In both the
notices the two appellants respectively were told that their
services —had been retrenched under section 3(2) of the
Wrking Journalists (Conditions of Service) and M scel-
| aneous Provisions Act, 1955, and that in lieu of notice
they would be paid their salaries for three nonths. Bot h
the appellants collected their salaries for the nonth of
Novermber and ceased to work for respondent No. 2 as fromthe
1st Decenber, 1957.
It appears that appellant No. 1 took up their cause on the
3rd Decenber, 1957 and wote tothe Director-in-charge of
the second respondent conpl aining that the action taken by
the 2nd respondent smacked of vindictiveness agai nst
appellants 2 and 3, and denanded that the notices issued
shoul d be withdrawn forthwith and they should be reinstated
in their original posts. Respondent No. 2 did not | concede
the said demand; thereupon, appellant No. 1 noved the Labour
Conmi ssi oner of respondent No. 1 for taking further action
in the matter. At that stage, (the Conciliation/ O ficer
intervened and called the parties before him As‘a result
of the discussion held before the Conciliation Oficer, it
was di scovered that no settlenent was possible, and so, the
Conciliation Oficer submitted a failure report ~under _s.
12(4) of the Act on the 15th April, 1958. In this report,
the Conciliation Oficer expressed his opinion that in view
of the stand taken by the parties, there was no possibility
of any settlenent, and so, he was conpelled to record a
failure.
After the matter was thus reported to respondent No. 1 by
its Conciliation Oficer, both the parties filed their  res-
pective statenents before respondent No. 1. Respondent No. 1
considered the said statenments and the report submitted by
the Conciliation Oficer and came to the conclusion-that it
was not necessary to refer the dispute to a Tribunal | under
s. 12(5) of the Act. This decision was comunicated to the
appel l ants by the Dy. Secretary, Labour and Social Wlfare
Depart nent of respondent No. 1 by his letter dated 1st July,
1958. It is necessary to set out the reasons given
26
in this letter for not referring the dispute to the
Tri bunal . These reasons were set out in the letter in these
terns

"(1) The term nation of services of Shrinati

Aruna Mukherji and Shri M T. Thonmas a

ppears to
be an act of retrenchnment on the part of the
management for which the managenent is willing
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to pay all the legal dues to the retrenched
per sons; and

(2) in effecting the said ternmination the
managenment does not appear to have acted nala
fide or vindi ctively nor practi sed

victimsation for trade union activities."
The appellants then noved the Bonbay Hi gh Court under Art.
226 of the Constitution for a wit of nandanus against
respondent No. 1. It was urged on their behalf that the
refusal of respondent No. 1 to refer the dispute to the
I ndustrial Tribunal under s. 12(5) of the Act was illegal,
and so, they prayed that the Hi gh Court should issue a wit
directing respondent No. 1 to consider the matter afresh and
deci de whether a reference should be made or not. This wit
petition was heard by a single Judge of the said H gh Court
and was ultimately dism ssed. . The appellants chall enged the
correctness of the said decision by a Letters Patent Appea

before ~a Division Bench of the Hi gh Court. The Division
Bench 'agreed with the view taken by the learned single
Judge, and so, the appeal was dism ssed. It is against this

deci sion that the appellants have cone to this Court by
speci al | eave.

The first contention which has been raised before us by M.
Bi shan Narain on ~‘behalf of the appellants is that the
reasons given by respondent No. 1 in refusing to mnmke a
reference show that respondent No. 1 considered the nerits
of the dispute and canme to the conclusion that the reference
woul d not be justified; and M. Bi shan Narain contends that
in dealing with the nerits of the dispute, while deciding
the question as to whether a reference should be nade or not
under s.,12(5) of the Act respondent No. 1 has acted
illegally and inproperly. The relevant schene of the Act as
disclosed by s. 12 is clear. Wen any industrial  dispute
exi sts or

27

is appr ehended, the Conciliation Oficer may hol d
conciliation proceedings in the manner prescribed by s. 12.
If the Conciliation Oficer’'s efforts to bring out a
settlenent of the dispute fail, then he nakes a failure
report under s. 12(4); -and s. 12(5) provides, inter alia,
that if on a consideration ,of the report referred to .in
sub-section (4) the appropriate Government is satisfiedthat

there is a case for reference to the Tribunal, it may nake
such ref erence. It, however, adds that wher e t he
appropriate GCovernment does not nake such -a reference, it
shall record and comrunicate to the parties ,concerned its

reasons therefor. The argument is that s. 12(5) inposes an
obligation on respondent No. 1 to record reasons. for
refusing to nmmke a reference; and the reasons given by
r espondent No. 1 in the present case indicate t hat
respondent No. 1 acted beyond its jurisdiction in proceeding
to consider the nmerits of the dispute while deciding whether
the reference should be nade or not.

Thi s argunent nust be rejected, because when the appropriate
Government considers the question as to whether ,a reference
shoul d be nmade under s. 12(5), it has to act under s. 10(1)
of the Act, and s. 10(1) confers discretion on t he
appropriate GCovernment either to refer the dispute, or not
to refer it, for industrial adjudication according as it is
of the opinion that it is expedient to do so or not. In
other words, in dealing with an industrial dispute in
respect of which a failure report has been submtted under
s. 12(4) the appropriate Government ultimately exercises its
power under s 10(1), subject to this that s. 12(5) inposes
an obligation on it to record reasons for not naking the
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ref erence when the di spute has gone through conciliation and
a failure report has been made under s. 12(4). Thi s

guestion has been considered by this Court in the case of
the State of Bonbay v. K P. Krishnan & Others (1). The
deci si on in that case clearly shows that when t he
appropriate Government considers the question as to whether
any industrial dispute should be referred for adjudication-
or not, it may consider, prima facie, the nerits of the
di spute and take into account other relevant considerations
which would help it to decide whether making a reference
woul d be expedient or not. It is true that if the dispute
in question raise questions of |aw,

(1) [1961] 1 S.C R 227.

28

the appropriate Governnent should not purport to reach a
final decision on the said questions of |law, because that
would normally liewthin the jurisdiction of the Industria

Tribunal.  Simlarly, on disputed questions of fact, the ap-
propriate Government cannot purport to reach final con-
clusions, for that again would be the province of the Indus-
trial Tribunal. But it would not be possible to accept the
plea that the appropriate Government is precluded from
considering even prima facie the nerits of the dispute when
it decides the question-as to whether its power to make a
reference should /'be “exercised under s. 10(1) read wth
s.12(5), or not. if the claimnade is patently frivol ous, or
is clearly belated, the appropriate Governnment may refuse
to make a reference. Likew se, if the inpact of the claim
on the general relations between the enployer and the em
ploys in the region is likely tobe adverse, the appropriate
Government may take that into-account in deciding whether a
reference should be nade or not. It must, therefore be held
that a prima facie exami nation of the nmerits cannot be said
to be foreign to the enquiry  which the appropriate
CGovernment is entitled to nakein dealing with a dispute
under s. 10(1), and so, the argunent that the appropriate
Government exceeded its jurisdiction in expressing its prim
facie view on the nature of the term nation of services of
appel lants 2 and 3, cannot be accepted.

M. Bishan Narain has then urged that the main point of
controversy between the parties was inregard to the failure
of respondent No. 2 to conply with the provisions of S
25F(c) of the Act and that has not been considered by
respondent No. 1 while refusing to nake a reference in the
present case. Section 25F(c) provides that no wrkman to
whi ch the said provision applies shall be retrenched by the
enpl oyer until notice in the prescribed manner is served on
the appropriate Government. It is conmon ground that notice
had not been served by respondent No. 2 on respondent No. 1
as required by s. 25F(c) prior to the termnation of
services of appellants 2 & 3; and the argunent is‘that the
reasons nmentioned by respondent No. 1 in its conmunication
to appellant No. 1 indicating its refusal to make a
ref erence, show that this aspect of the matter has not been

29

considered by respondent No. 1 and that, it is wurged, in-
troduces a serious infirmty in the said reasons and calls
for ,a wit of mandamus requiring respondent No. 1 to
rectify the said om ssion. There is no substance in this
ar gunent . It appears that the Rules franed by respondent
No. 1 wunder the Act indicate that respondent No. 1 has
construed the provision of s. 25F(c) as being directory and
not as constituting a condition precedent for the wvalidity
of retrenchment under s. 25F. Rule 80 of the said Rules
clearly Shows that where the enpl oyer has retrenched the
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enpl oyee by offering to pay himthe requisite anobunt of
remuneration in lieu of notice prescribed by s. 25F(a), the
enployer is required to serve the notice of the -,aid
retrenchnment within seven days of the date of retrenchnent,
and that neans that in such a case, the notice has not to be
served on the CGovernnment before retrenchment is effected

In other words, R 80, it is conceded, treats the notice
prescribed by s. s 25F(c) as condition subsequent and not a
condition precedent. In viewof the Rule framed by itself
respondent No. 1 rmust not have thought it necessary to make
any reference to -the argument urged by the appellants that
respondent No. 2's failure to serve a notice on respondent
No. 1 before retrenchnent was effected introduced an
infirmty in the order ;of retrenchnent. Rule 80 franmed by
respondent No. 1 was itself an answer to the said plea, and
so, respondent No. 1 -may well have thought that it was
unnecessary to give that reason.in its comrunication to the
appel | ants.

Besides, in dealing with this contention, it is necessary to
renmenber  that in entertaining an application for a wit of
mandanus agai nst an order nade by the appropriate Governnent
under s. 10(1) read with's. 12(5), the Court is not sitting
in appeal over the order and is not entitled to ,consider
the propriety or the satisfactory character of the reasons
given by the said Governnent. It would be idle to suggest
that in giving reasons to a party for refusing to nmke a
reference under s. 12(5), the appropriate Government has to

wite an elaborate order indicating exhaustively -all the
reasons that weighed inits mnd in refusing to nake -a
reference. It is no doubt desirable that the party concern-

ed should be told clearly and precisely the reasons why no
reference is nade, because the object of s. 12(5) appears

30

to be to require the appropriate Governnent to state, its
reasons for refusing to make a reference, so that the
reasons. should stand public scrutiny; but that does not
mean that a party challenging the wvalidity of the
Covernment’s decision not to nake a reference can require
the Court in wit proceedings to exanine the propriety or
correctness of the said reasons. If it appears that the
reasons given show that the appropriate Governnent took into
account a consideration which was irrelevant or foreign

that no doubt, may justify the claimfor a wit of nmandanus:
But the argunment that of the pleas raised by the appellants
two have been considered and not the third,  would not
necessarily entitle the party to claima wit under Art.
226.

That takes us to the main point which has been | strenuously
argued before us by M. Bishan Narain with regard to the
construction of s. 25F(c). His contention is that just as
s. 25F(a) and (b) are both mandatory and constitute
conditions precedent for valid retrenchment, so is s. 25F(c)
mandatory and a condition precedent. The prohibition
contained ins. 25F is put in the negative formand it is
coupled with the <condition that no retrenchment can  be
effected wuntil the three conditions specified by clauses
(a),. (b) and (c) are satisfied. The negative form adopted
by the provision coupled with the use of the word "until"
which introduces the three conditions, indicates that the
conditions nust be first satisfied before retrenchnent can
be validly effected. In this connection, M. Bishan Narain
has referred to the decision of this Court in the State of
Bonbay & Qhers v. The Hospital Mazdoor Sabha & O's. (1)
where it has been held that the requirenent prescribed by s.
25F(b) is mandatory and has to be conplied with before an
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i ndustrial enployee can be retrenched. Dealing with s.
25F(b), it was observed in that judgrment that clauses (a)
and (c) of the said section prescribed simlar conditions,
though it was expressly added that the Court was then not
concerned to construe them M. Bishan Narain has also
invited our attention to the fact that in Tea Districts
Labour Associ ation, Calcutta v. Ex-Enployees of Tea
Districts

(1) [1960] 2 S.C. R 866.

31

Labour Association and Anr.(1), it was conceded that the
requirement as to notice prescribed by s. 25F(c) was
mandat ory and anounted to a condition precedent. Li kew se,
it appears that in the case of The W rknmen of Subong Tea
Estate v. The Qutgoi ng Managenent of Subong Tea Estate &
Anr. (2) recently -decided by this Court, it has been
incidentally stated that the three conditions prescribed by
cl auses (a), (b) and (c) of s. 25F appear prima facie to
constitute conditions precedent before an industrial workman
can be validly retrenched. In that case, no question arose
about the construction and effect of the provisions of s.
25F and the observations are clearly in the nature of obiter
observations and even then they indicate that the Court
thought that prima facie the three conditions may be
simlar. No decision of this Court has been cited before us
where this question has been directly considered and de-
ci ded.

M. Bishan Narain, however, urges, and with sonme force, that
the nomal rule of construction requires that if clauses (a)
and (b) of s. 25F constitute conditions precedent, clause
(c) in the context must also receive the sane construction

Prima facie, this argunment is no doubt attractive; but a
cl oser exam nation of the section shows that clause(c) of s.
25F cannot receive the sane construction as clauses (a) and

(b) of s. 25F. Section 25F(a) requires that the workman has
to be given one nonth’s notice in witing. indicating the
reasons for retrenchnment, and the period of notice’ has to
expire before the retrenchnent takes place. It al so
provi des that the workman can be paid in |ieu of 'such'notice
wages for the said period. It is the latter —provision of
clause (a) which requires careful consideration in dealing
with the character of the requirenment prescribed by s.
25F(c). This latter provision allows the enployer to re-
trench the workman on paying himhis wages in lieu of notice
for one nonth prescribed by the earlier part of clause (a),
and that neans that if the enployer decides to retrench a
wor kman, he need not give one month’s notice in witing and
wait for the expiration of the said period before he

(1) [1960] 3 S.C.R 207.

(2) (1964 1 L.L.J. 333).
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retrenches hinm he can proceed to retrench him straightaway
on paying himhis wages in lieu of the said notice. Take a
case where retrenchment is effected under this latter
provi sion of clause (a); how woul d the requirenent of clause
(c) operate in such a case? |If it is held that the notice
in the prescribed nanner has to be served by the enpl oyer on
the appropriate Government before retrenching the enployee
in such a case, it would nmean that even in a case where
retrenchnment is effected on paynment of wages in lieu of
notice it <cannot be valid unless the requisite notice is
served on the appropriate CGovernnent; and that does not
appear to be logical or reasonable. Reading the latter part
of clause (a) and clause (c) together, it seens to follow
that in cases falling under the latter part of cl. (a) the
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notice prescribed by cl. (c) has to be given not before
retrenchnent, but after retrenchnent; otherwi se the option
given to the enployer to bring about imediate retrenchment
of the workman on paying himwages in lieu of notice would
be rendered nugatory. Therefore, it seens that clause (c)
cannot be held to be a condition precedent even though it
has been included under s. 25F along wth clauses (a)
and’ (b) whi ch prescribe conditions precedent. The argunent
based on the negative formin which the provision is enacted
and the use, of the word "until" no doubt are in favour of
the appellant’s contention, but the context seens to require
a different treatnment to the provision contained in clause
(c). Besides, the requirenment introduced by the use of the
word "until" is conplied with even on the view we are
i nclined to take about the nature of the condi tion
prescri bed by clause (c), because after the retrenchnent is
effected, the enployer has to conply with the condition of
gi ving notice about the said retrenchment to the appropriate
Governnment, and that is where the provision in clause (c)
that the notice has to be served in +, he prescribed manner
assumes significance. Rules have been framed by the Centra
Government and the State Governments in respect of this
notice and, stated broadly, it does appear that these Rules
do not require a notice to be served in every case before
ret renchment is /effected. In regard to ret renchment
ef fected on paying the workman his wages in |lieu of notice,
the Rules seemto provide that the notice in

33

that behalf should be served within the specified period
prescribed by them that is to say, under the Rules, notice
in such a case has to be served not before the retrenchnent,
but after the retrenchment within the specified period. M.
Bi shan Narain no doubt contends that .if his construction of
s. 25F(c) is correct, the Rules would be“invalid and that is
true; but on the viewwe are inclined to take, the Rules
framed by the Governnent appear to-be consistent wth the
policy underlying the provision prescribed by s. 25F(c). W
are, therefore, satisfied that s. 25F(c) cannot be said to
constitute a condition precedent which has to be fulfilled
before retrenchnent can be validly effected.

In this connection, there is one nore consideration which is
rel evant. W have already seen the requirenment of  s.
25F(a). There is a proviso to s: 25F(a) which |ays down
that no such notice shall be necessary if the retrenchnent
is under an agreenent which specifies a date for the
term nation of services. Cause (a) of s. 25F, therefore,
affords a safeguard in the interests of the retrenched em
pl oyee; it requires the enployer either to give him one
nonth’s notice or to pay himwages in lieu thereof before
,he is retrenched. Simlarly, clause (b) provides that the
workman has to be paid at the tine of retrenchment, com
pensati on which shall be equivalent to 15 days’ average pay
for every conpleted year of service, or any part thereof in
excess of six months. It would be noticed that this paynent
has to be made at the tine of retrenchnent, and this
requi renent again provides a safeguard in the interests of
t he wor kman; he must be given one nonth’s notice or wages in
lieu thereof and he nust get retrenchment conpensation as
prescribed by clause (b). The object which the Legislature
had in mnd in nmaking these two conditions obligatory and in
constituting them into conditions precedent is obvious.
These provisions have to be satisfied before a workman can
be retrenched. The hardship resulting fromretrenchnent has
been partially redressed by these two clauses, and so, there
is every justification for making them conditions precedent.
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The same cannot be said about the requirement as to clause
(c). dause (c) is not intended to protect the interests of
the workman as such. It is only intended to give intimation
to the appropriate Governnment about the retrenchment, and
134-159 S.C.-3.

34

that only hel ps the Governnent to keep itself informed about
the conditions of enploynent in the different industries
within its region. There does not appear to be present any
conpel ling consideration which would justify the nmaking of
the provision prescribed by clause (c ) a condi tion
precedent as in the case of clauses (a) & (b). Ther ef or e,
having regard to the object which is intended to be achieved
by clauses (a) & (b) as distinguished fromthe object which
clause (c¢) has in mnd, it would not be unreasonable to hold
that clause (c), wunlike clauses (a) & (b), is not a
condi tion precedent.

There s one nore point which ought to be nentioned before
we part with this appeal. Even if we had held that s.
25F(c) constitutes a condition precedent, it would not have
been easy to accept M. Bishan Narain's contention that a
wit of mandanus shoul d be issued agai nst respondent No. 1.
A wit of mandarmus could be validly issued in such a case if
it was established that it was the duty and the obligation
of respondent No. 1 to refer for adjudication an industria
di spute where the enpl oyee contends that the retrenchnent
effected by the enployer contravenes the provisions of s.
25F(c). Can it be said that the appropriate Government is
bound to refer an industrial dispute even though one of the
poi nt's raised in the dispute is in regard to the
contravention of a nandatory provision of the Act? In our
opinion, the answer to this question  cannot be in the
affirmative. Even if the enployer retrenches the workman
contrary to the provisions of s. 25F(c), it does not' follow
that a dispute resulting fromsuch retrenchment nmust neces-
sarily be referred for industrialist adjudication. The
breach of section 25F is no doubt a serious matter and
normal |y the appropriate Governnent would refer a dispute of
this kind for industrial adjudication; but the provision
contained in s. 10(1) read with s. 12(5) clearly shows that
even where a breach of s. 25F is alleged, the appropriate
CGovernment nmay have to consider the expediency of naking a
reference and if after considering all the relevant fact the
appropriate Governnment cones to the conclusion that it would
be i nexpedient to make the reference, it would ’be conpetent
to it to refuse to make such a reference. W ought to add
that when we are discussing this legal position, we are
necessarily
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assum ng that the appropriate Government acts honestly and
bona fide. |If the appropriate Governnment refuses to nmake a

reference for irrelevant considerations, or on extraneous
grounds, or acts nala fide, that, of course, would be
another matter; in such a case a party would be entitled to
nove the High Court for a wit of nandanus.

The result is, the appeal fails and is dism ssed. There
woul d be no order as to costs.

Appeal dism ssed




