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Thi s appeal arises out of orders passed rejecting

the prelimnary objection raised by the appellant.

The

prelimnary objection was that the present proceedings

initiated by the deceased first respondent on
21.8.1967

before the Assistant Charity  Comm ssioner, Surat
Regi on

under section 19 of the Bonbay Public Trusts Act, 1950
to declare three Rozas (situated at three places
Ahrmedabad, Broach and Surat) were public trusts, were
barred by res judicata in view of three decisions
arrived at earlier - one in 1931, another dated

19.1.1967 and a third one initiated in 1965.

In the present proceedings, which relate to the

Rozas at all the three places, the Assistant

Conmi ssioner in his orders in Inquiry No.142/67 dated
26.7.68 accepted the prelimnary objection of res

judicata but the Joint Charity Conmi ssioner, Qujarat
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in
his order in Appeal No.85/68 dated 17.12.73 did not
accept the plea (before him the plea was confined to

the Rozas at Broach and Surat). He set aside the
or der

and renanded the matter for inquiry. The said order
of

the Joint Conm ssioner was affirnmed on 30.9.76 by the

| earned Assistant Judge in Msc. Civil Application
No. 32

of 1974 and by the Division Bench of the Gujarat High

Court in First Appeal No.985 of 1976 on 27.7.85. As
t he

prelim nary objection was negatived, a direction was
given to the Assi'stant Conm ssioner to dispose of the
Inquiry No. 142 of 1967 on nerits. ~ Aggri eved by the
above-sai d orders, the appel lant(who was respondent in
the main Inquiry No.142/67) has filed this appeal and

has raised the sanme plea of res judicata before us
once

agai n. In the present appeal, the plea of res
j udi cata

is confined to the Rozas at Broach and Surat.

As the contention of res judicata raised by the

appel | ant concerns three earlier proceedi ngs, we shal

have to refer to them But we nay al so point out that

certain other proceedings relied upon by the
respondents

a view has al ready been taken that principle of res

judi cata does not apply. These other proceedi ngs were

those started in 1954 under section 19 of the Bonbay
Act

(Appl. 289/54) by one Ali Mya Mahmadiya & others, in

connection wth the Ahnedabad Roza. There a simlar
pl ea

of res judicata was rai sed by the appell ant Sayed
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Mohurmed Baquir El-Edroos and the said plea was
rej ected

by the Deputy Conmi ssioner on 23.4.56 and t hat
deci si on

was confirmed by the Charity Commi ssioner in Appea
125/56 on 29.5.57,-reversed by the District Judge in

149/57 on 29.12.1959 - but the plea of res judicata
was

once again rejected by a | earned Single Judge of the
Gujarat H gh Court on 24.4.67 in the case reported in

Al'i Mya vs. Sayed Mohamed [1968 (9) CGuj.L.R 1002]
and

that decision of thelearned Single Judge was affirned
on 14.9.70 by aDivision Bench in Sayed Mohamred vs.
Ali Mya [1972 (13) @Quj.L.R 285]. 'In fact, in the
present proceedi ngs, the Joint Conmi ssioner, the

Assistant Judge and the Hi gh Court have all applied
t he

ratio of those two decisions relating to Ahnedabad
Roza

- on the question of res judicata - in relation to the

Broach and Surat Rozas as well. It was held that on
t he

sane ratio, that the earlier orders relied upon by the
appel | ant decl aring the Broach and Surat Rozas to be
private trusts and not public trusts, were not res

j udi cat a.

We nmay al so point out that special Leave petitions

Nos. 2574, 2575/ 71 agai nst the Division Bench Judgnent
of

the H gh Court dated 14.9.70 were got dism ssed by the
appel l ant as withdrawn on 16.11.1971. No doubt, this
Court observed that the plea of res judicata would be
available to the appellant in the regular inquiry in

that case. Later on, the District Judge renunbered
the
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Petition 149/57 as CVA 352/67 and on nerits held that

the Ahnedabad Roza was a public trust, RFA 488/72

by the appellant was di sm ssed by the Hi gh Court on
4.5.73 and SLP (CA No. 1974/75) was disnissed for non-
prosecution by this Court. Thus the rejection of the

plea of res judicata and the finding on nerits so far

t he Ahnedabad Roza was concerned, becane final. That

was why inthe present proceedings at the stage of

Charity Conm ssioner, the plea of res judicata was

confined to the Rozas at Broach and Surat.

The earlier history of these wakfs is set out in
the reported judgnments of the Gujarat Hi gh Court
referred to above. These judgnments refer to two other

j udgrment s of the Bonbay H gh Court.

Edroos famly in Gujarat claimed to be descendants
of Hazarat Imam Ali, the son-in-law and cousin of
Prophet Muhanmed. One of the descendants of the said

Hazrat came down to India in 1542 A D~ and  founded

Gadi at Ahnedabad, Broach and Surat. The nenbers of

Edroos famly were Sajjadanashins or Mitavallis of the

wakf throughout. The three Rozas at the three places

wel |l as the villages which were granted - not-only for

the maintenance of these Rozas but also for the
t

of the Waquif's famly, - constituted the wakf. The
hol der was buried in the house and his Dargah is
situated in this place. There is also a place for

reciting prayers. In Sayed Abdul Edroos vs. Sayad

Sayad Hasan Edroos [ILR 13 Bom 555], a Division
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needs

of

filed

t he

appel

us

of the Bonmbay High Court, traced the history of the

and held that the custom of prinmogeniture did not

to the office of Sajjadanishin or Mutavalli of this
wakf. In the next litigation, in Saiyad Jaffar E

Edroos vs. Jayad = Mahoned EIl Edroos [ILR 39 Bom

whi ch is nore inportant, another Division Bench held,
after construing the royal grants relating to the
villages Umao and O na that the grants were prinmarily
for the Rozas and Dargas and they clearly constituted
"wakf" but that the Sajjadanashin or Mitavalli had,
however, a right to the surplus incone |eft over after
di scharge of 'the | egal obligations regarding the wakf.
In exercise of that power over the surplus income, the

Sajjadanishin, it was held, could provide for the

of the indigent menbers of the fanmily and this was a
pi ous obligation which was only a noral obligation and

not a legal obligation and hence the indi gent nenbers

the Edroos fam ly could not, as of right, claim

mai nt enance out of the surplus incone.

We shall now come to the 1928 suit filed under
Section 92 of the Code of Civil Procedure which is the
first of the cases giving rise to the plea of res

j udi cat a. This was a Regular Suit No.201 of 1928
under section 92 CPC by three plaintiffs inpleading
f at her of Sayed Mohamed Baqui r - El - Edr oos, t he
ant

in this appeal, as defendant. (The appellant before

was al so the appellant before the Division Bench which
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deci ded Sayed Mbhamed vs. Ali Mya 1972 (13) Qj.
L.R 285 in relation to the Ahnmedabad Roza). The
plaintiffs contended that the appellant’s father was

not legally appointed to the shrines at the three
pl aces

and that he was m smanagi ng the properties and prayed
that an injunction should be granted. They al so asked
for the frami ng of a schenme and for appointing a board
of trustees.  The Collector granted perm ssion on
22.2.28 for filing the suit under section 92 CPC. The

first Sub Judge, Surat di'smissed the suit on
6.10. 1931.

Appeal No.80/31 filed by the plaintiffs was al so

di sm ssed and cross-objections were allowed on
21.11.1938. The Second appeal to the H.gh Court was
withdrawn. |In the judgment of the District Court, we

find that there were 8 points. Points'1l to 7 related

to
the validity of appointnment of the defendant and the
nature of the office and the right to the surplus etc.
On those points, it was held that the appointment of
t he
def endant as Sajjadanishin was valid and that the
gr ant

of the property was both for the Rozas and for the

mai nt enance, presumably of Saj j adanishin and his
famly

nenbers. It was held that the Sajjadani shin had

conpl ete power of disposal over the surplus as he was
not in the position of an ordinary trustee. Wile the
upkeep of the Dargas, the holding of fairs and proper
attention to the visitors to the Rozas was a prinmary

| egal obligation and a charge on the incone of then
vill ages, the Sajjadanishin, it was held, had ful

power over the surplus. On this basi s, the
plaintiff’s
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plea that the Sajjadanishin was msutilising the
i ncone

was rejected by the District Judge and the judgnent of

the trial Judge dated 6.10.31 dismissing the suit
filed

under Section 92 of the Code of Civil Procedure was

affirmed. This judgnent of the learned District Judge

dated 21.11. 38.
The District Court-in its judgnent of 1931 had
al so framed I ssue 9. The issue was as to whether the

wakf was a private wakf-or a public wakf and the
| ear ned

Judge found that the wakf was a private wakf. He

observed in para 15 of his judgnent that from 1746

A. D

onwar ds, the "Sajjadani shins were using the revenue of

these villages for their own mmintenance and that of
t he

menbers of their famlies and other dependants" and
this

was perm ssible according to the earlier judgnent of
t he

Bonbay Hi gh Court in Saiyad Jaffar El Edroos Case (39

Bom L. R 277). Always the Sajjadani shin was from the

fam ly and never a stranger or outsider. These facts,

the learned District Judge held were sufficient to
| ead

to the conclusion that the wakf was a ‘private’ /one.
He

observed that the docunments in the case were also

i nconsistent with the wakf being a public one. It is
this finding that is pleaded by the appellant as res
judicata in the present proceedings.

We have already stated that in relation to the

Roza at Ahnedabad, an identical plea raised by the

appel l ant was rejected by the | earned Single Judge of
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the Bonbay High Court in Ali Mya vs. Sayed Mbhaned

[(1968) 9. Quj . L. R 1002] and on appeal by the
Di vi si on

Bench in Sayed Mhanmed vs. Ai Mya [(1972) 13
Qj.L. R

285] . It is true that the above-said reported
j udgrent s

of the H gh Court related to the Ahnmedabad Roza and

wer e
rendered at the prelimnary stage on a plea of res
judicata but we find that the | earned Judges in the
sai d
judgrments have gone into the natter in detail as to
why
the decision rendered by the District Judge on
21.11.1938 woul d " not be res judicata .in the 1954
proceedi ngs initiated under section 19 of the
Maharashtra Public Trusts Act, 1950. CQur task in this
behal f has therefore been |ightened and we wll be
. adverting to the reasons given by the Division Bench
0
13 the Hi gh Court in Sayed Mahoned vs. ali Mya [(1972)

Quj.L.R  285] on the question of res judicata under
Point 2. Under point 3, we shall refer to two other
proceedi ngs of 1967 and 1965 as these two deci sions of

the authorities also relied upon the 1931 judgment.

The points that arise for consideration are:

(i) What is neant in Section 11, CPC by an issue being
collaterally or incidentally in issue as distinct from
being directly and substantially in issue?

(ii) Whether the decision of the District Judge, Surat
in Appeal No.80/31 operates as res judicata in the
present proceedi ngs?

(iii) Whether the decision of the Assistant Charity

Commi ssioner dated 19.1.1967 in Inquiry No.14/64 filed
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by Peer Mhammed Fruitwala and Inquiry No.3/65 filed
by

Sayed Hasan Sayed Mohammred El - Edroos hol di ng t he
properties in respect of Dargahs at Ahnmedabad, Broach

and Surat not to be public trust are res judicata in
t he

present proceedi ngs?

Poi nt No. 1:

The words ‘col laterally or incidentally in issue

have conme up for interpretation in several comon |aw
jurisdictions in the context of the principle of res

judicata. Wiile the principle has been accepted that
matters collaterally or incidentally in issue are not
ordinarily res judicata, it has however been accepted
that there are exceptions to this rule. The English,

Anerican, Australian and Indian Courts and Jurists
have

therefore proceeded to lay down certain tests to find
out if even an earlier finding on such an issue can be

res judicata in a later proceeding. There appears to
be

a common thread in the tests laid down in all these
countries.* W shall therefore refer to these

devel opnent s.

*See Holdsworth History of English Law 147-54- ( 1944);
MIllar - The Hi storical Relation of Estoppel by Record 35
I[Il.L.Rev.41 ( 1940); Mllar - res Judicata in Continenta
and Anglo American Law - 39 Mch. L.R 1(1940); Conparative
Study ( 1940) Wsc L.R  234; Developnment in Res  Judicata
1952. 65 Harv. LR 818;

Matters collaterally or incidentally in issue:

It will be noticed that the words used in Section

11 CPC are "directly and substantially in issue". |If
t he

matter was in issue directly and substantially in a
prior litigation and deci ded agai nst a party then the

deci sion would be res judicata in a subsequent
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proceedi ng. Judicial decisions have however held that
if a mtter was only 'collaterally or incidentally’ in

issue and decided in an earlier proceeding, the
finding

therein would not ordinarily be res judicata in a
latter

proceedi ng where the matter is directly and

substantially in issue.

As pointed out in Halsbury's Laws of England (Vol.

16, / para 1538) (4th Ed), the fundanental rule is that

judgrment is not conclusive if any matter cane
collaterally i'n question (R Vs. Knaptoft |nhabitants

(1824) B & C 883; Heptulla Bros Vs. Thakore (
1956(1)

W.R 289 (297) (PO); or if any matt er was
incidental ly

cogni zabl e ( Sanders ( otherwi se Saunders) Vs.
Sanders (

ot herwi se Saunders) 1952 (2) Al ERR p. 767 at 771).
A collateral or incidental issue is one that is

ancillary to a direct and substantive issue; t he
former

is an auxiliary issue and the latter the principa

i ssue. The expression 'collaterally or incidentally’
in

issue inplies that there is another nmatter which is

"directly and substantially’ in issue ( Milla, CPC
15t h

Ed., p.104).

Difficulty in distinguishing whether a nmatter was
directly in issue or collaterally or incidentally in issue
and tests laid down in various Courts:

Difficulty in this area of |aw has been felt in

various jurisdictions and therefore sone tests have
been

evol ved. Hal sbury says ( Vol.16, para 1538) ( 4th
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Ed.)

act ual

on

whi ch

to

that while the general principle is clear, "difficulty

arises in the application of the rule in determ ning

each case what was the point decided and what was the
matter incidentally cognizable, and the opinion of

Judges seens to have undergone some fluctuations”.

Spencer Bower and Turner on ' The Doctrine of Res

Judi cata’ ( 2nd Ed, 1969) (p.181) refer to the English
and 'Australian experience and quote Dixon, J. of the
Australian H gh Court in Blair Vs. Curran ( 1939)62.

CLR 464 ( 553) to say: "The difficulty in the

application of these conceptions i's to distinguish the

matters fundanental or cardinal to the prior decision

judgrment, or necessarily involved init as its |lega
justification or foundation, from matters which;, even
though actually rai sed and deci ded as being in the

ci rcunst ances of the case the determ ning

consi derations, yet are not in point of |aw the
essential foundation of a groundwork of the judgnent".
The authors say that in order to understand this
essential distinction, one has always-to inquire wth

unrelenting severity - is the determnation upon

it is sought to find an estoppel so fundanental to the
substantive decision that the |atter cannot stand

without the fornmer. Nothing less than this will do.

is suggested by Dixon J that even where this inquiry

answered satisfactorily, there is still another test

pass: Vi z. whet her the determ nation is t he

"i mmedi at e
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foundation’ of the decision as opposed to nerely "a

proposition collateral or subsidiary only, i.e. not
nor e

than part of the reasoning supporting the conclusion”.

It is well settled, say the above authors, "that a
nmere

step in reasoning is insufficient. Wat is required
i s

no less than the determination of law, or fact or
bot h,

fundanmental to the substantive decision".

American jurists and Courts have al so found

difficulty but they have tried to |lay down sone tests.

It is conceded in Corpus Juris Secundum ( Vol .50, para

725) that "it i's sonmetinmes difficult to determ ne when

particular issue determned is of sufficient dignity
to

be covered by the rule of estoppel. It is said that

estoppel by judgnment does not extend to any  matter
whi ch

was only incidentally cognizable or which cane

collaterally in question, although it may have arisen
in

the case and have been judicially passed on (Per
Taft, J.

in North Carolina R Co.Vs. Story) (45 S.Ct.531 =268
us

288). But this rule does not however prevent a
j udgmnent

fromconstituting an estoppel with reference to
incidental matters necessarily adjudicated in
determining the ultimate vital point. Anmerican
Jurisprudence ( Vol. 46 Judgrments para 422) too says:
"Under this rule, if the record of the forner tria
shows that the judgnent could not have been rendered
wi t hout deciding the particular matter, it will be

consi dered as having settled that matter as to al
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future actions between the parties". ( Per Harlan, J.
in

Hoag vs. New Jersey) ( 356, US 464 = 78. S.Ct.829),
guoti ng Restatenent, Judgnents (para 68(1)) and

‘Devel opnents in the Law - Res Judicata’ (1952) 65
Har v.

L. Revi ew 818(820).(See al so coll ateral estoppel by

judgrment - by Prof. . Scott. (1942) Harvha R 1.)

In India, Mulla has referred to simlar tests
(Mull'a, 15th Ed.p.104). The |earned author says: A
matter in respect of which relief is claimed in an
earlier suit can be said to be generally a natter
"directly and substantially’ in issue but it does not
nean that if the matter is one in respect of which no
relief is sought it is not directly or substantially
i ssue. It may or may not be. It is possible that it
was

"directly and substantially’ in issue and it may al so
be

possible that it was only collaterally or incidentally
in issue, depending upon the facts of the case. The

guestion arises as to what is the test for deciding
into

whi ch category a case falls? One test is that if the

i ssue was 'necessary’ to be decided for adjudicating
on

the principal issue and was decided, it would have to
be

treated as 'directly and substantially’ in issue and

it is clear that the judgnment was in fact based upon

that decision, then it wuld be res judicata in a
latter

case. (Mulla, p.104) One has to exam ne the plaint,
t he

witten statenent, the issues and the judgnent to find

out if the matter was directly and substantially in
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948

be

issue ( Ishwar Singh Vs. Sarwan Singh: AR 1965 SC

Mohd. S. Labbai Vs. Mhd. Hanifa: AIR 1965 SC 1569).

are of the view that the above sunmary in Milla is a

correct statenment of the | aw

We have here to advert to another principle of

caution referredto by Mulla (p.105). "It is not to

assuned that matters in respect of which issues have
been framed are all of themdirectly and substantially
in issue. Nor is there any special significance to be
attached to the fact that a particular issue is the
first inthe list of issues. Wich of the matters are
directly in issue and which collaterally or
incidentally, must be determned on the facts of each
case. A material test to be applied i s whether the
Court considers the adjudication of the issue nateria

and essential for its decision".

The Privy Council and the Supreme Court had
occasion to deal with these points. Three decisions,-

two of the Privy Council and one decided by the

Supr ene

as

not

I LR

t he

Court -can be referred to in this context as

illustrations of cases where in spite of an issue and

decision in an earlier case, the finding was  treated

being only collaterally or incidentally in issue —-and

res judicata. |In Run Bahadur Vs. Lucho Koer ( 1885)

11 Cal 301 (PC) ( see Mulla p.107), A, a Hi ndu, died
| eaving a wi dow and a brother C. The wi dow sued B, the

tenant for rent of certain property formng part of
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estate of her husband. C, the husband s brother
cl ai nred

the rent on the ground that the property was joint

famly property and that he was entitled to the rent
by

survivorship. C was then joined as a defendant. Two
i ssues were franed (1) whether the deceased al one
received the whole rent of the property in his life
time, or whether the rent was received by himjointly

with his brother C? (2) whether any rent was due and

so, -how much was due fromB? The finding on the first
i ssue was that the deceased al one received the whol e
rent in his life'tinme. Subsequently, C sued the w dow

for declaration that he and hi's brother were joint,
and

he cl ainmed the property by right of survivorship. The

guestion arose whether the deceased and C were |joint
or

separate and the earlier finding was held not res
judicata inasnuch as the matter was not 'directly and

substantially’ in issue in the earlier suit. It was

issue in the earlier suit only 'collaterally or
incidentally’, as it did not cover the entire question

of Cs title but related nmerely to the joint or
separat e

recei pt of rent.
The next decision, again of the Privy Council-is

the one in Asrar Ahned Vs. Durgah Committee, A mer
(AR

1947 PC 1) relating to the famous Dargah of Mi nuddin

Chisti, Aimer. In a former suit of 1880 under Section
18

of the Religious Endownrents Act, 1863 filed by the
Presi dent and one Menber of the Durgah Comittee for

renoval of one Ameer Ali, the Miutavalli on ground of
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mal adm ni stration, the question as to the hereditary
nature of the office was the subject matter of a
specific issue and it was held that the office was

hereditary, accepting the plea of the defendant.
Wil e

decreeing the suit for renoval of the Miutavalli, the
Court however held that if the Miuitavalli behaved
properly, he could be reinstated as the office was

hereditary. In 1918, the Dargah Committee filed a
Sui t

agai nst Ni sar Ahned,” brot her of t he deceased
Mut awal | i

whom t he Conmi ssi oner proposed to recogni se as | ega

heir and Mutawal I'i, thus treating the office as

hereditary. But in that case'the Conmittee claimned
t hat

the office was not hereditary. N sar Ahned, the

def endant clainmed the office as hereditary and relied

upon the earlier finding. This suit however abated.

Ni sar Ahnmed died in 1940. Then Amreer Ali’s son filed
a

suit claimng the office to be hereditary.. The suit
was

decreed by the District Judge but dism ssed on appeal
In the plaintiff’s appeal to the Privy Council, their
Lordshi ps rejected the plea of res judicata and hel d

that the issue as to the hereditary nature of. the
of fice

was irrelevant in the earlier suit and the " decision

was
. incidental to and not the substance of the earlier
suit.
The Suprene Court decided a sinilar case in
Pragdasji Vs. [Ishwarlal Bhai ( AIR 1952 SC 143). There
o the question of res judicata arose at two stages of
e

same proceeding. The plaintiffs filed a suit under
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Section 92 CPCin 1928 for (i) a declaration that the
properties under the managenent of the defendant were
religious and charitable trust properties (ii) the
def endant be renoved fromthe Gadi from possession of
the properties and a suitable successor be appointed,
(iii) the defendant be called upon to account for his
peri od of nmanagenment and (iv) to frane a schenme for
proper managenent of the institution. The defendant

traversed ~the material allegations and pl eaded that
t he

suit _was not maintainable inasmuch as no public trust
exi sted and the properties were private properties of
the defendant. On these pl eadings, a nunber of issues
were franmed of which two were treated as prelinminary

issues (i) whether the tenple and the properties in
Sui t

were public charitable properties? and (ii) if not,

whether this Court has jurisdiction to try the suit?

the prelimnary issues, the District Court gave a

j udgrment on 18.7.1935 agai nst the plaintiff and

di smissed the suit. The H gh Court however held on
24.1.1938 that the charity was a public one covered by
Section 92 of the Code of Civil Procedure.  In the

application for special |eave, the Privy Counci
refused

the application inasnmuch as the case was at a
prelimnary stage but said that the order was without

prejudice to the presentation of a fresh petition (
for

speci al leave) after all the issues were determn ned.

Later, the District Court took up the suit for
deci si on

on nerits. The court held that allegations of breach
of

trust and m sconduct were not proved and the suit was
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di smissed but "subject to the declaration already
gi ven

by the High Court that the tenple and the properties

possessi on of the defendant were public, religious and

charitable properties". The H gh Court affirned the
same

on appeal by the plaintiff. The defendant came up in
appeal to the Suprenme Court objecting to the

"decl aration’ as” to the public nature of t he
properties,

virtually attacking the earlier finding dated 24.1. 38.
The Suprene Court vacated the 'declaration’ made as to
the public character of the charity and its properties
on the ground that the said question was beyond the

scope of Section 92 CPCin the earlier  suit. Thi s
Court

al so held that in-a suit under Section 92 CPC the only
reliefs that could be clainmed were those specified in
Section 92 CPC and "a relief praying for a declaration
that the properties in the suit are trust properties,
does not cone under any of these clauses". ~This Court
obser ved:
"When the defendant denies the existence of the trust,
a declaration that the trust does exist nmight be nade  as

auxiliary to the nmain reliefs under the ~section if the
plaintiff is held entitled to it".

It was then stated by this Court that when the suit

failed for want of cause of action, there was no
war r ant

for giving the plaintiff a declaratory relief as to
t he

public nature of the trust under Section 92 CPC. The
finding as to the existence of a public trust in such
circunst ances was not nore than an obiter dictum

according to this Court. The appeal of the defendants
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was allowed and the declaration as to the trust being

a

public trust was set aside.

These three cases are therefore instances where in

spite of a specific issue and an adverse finding in an

earlier suit, the finding was treated as not res

judicata as it was purely incidental or auxiliary or

collateral to the main issue in each of these cases,
and

not necessary for the earlier case nor its foundation

Before parting with this point, we would like to

refer to two nore rulings. In Sulochana Anma Vs.

Narayanan Nair ( 1994 (2) SCC 14), this Court held
t hat

a finding as to title given in an earlier injunction

suit would be res judicatain a subsequent suit on

title. On the other hand, the Madras Hgh Court, in

Ut hi va Somasundareswarar Vs.. Rajanga ( AIR 1965 Mad
355)

held ( see para 8 therein) that the previous suit was

only for injunction relating to the crops. My be,
t he

question of title was decided, though not raised in
t he

pl ai nt. In the latter suit on title, thefinding in
t he

earlier suit on title would not be res judicata as the

o earlier suit was concerned only with a possessory

right.

These two decisions, in our opinion, cannot be treated

as being contrary to each other but should be
under st ood

in the context of the tests referred to above. Each
of

them can perhaps be treated as correct if they are
understood in the light of the tests stated above. In

the first case decided by this Court, it is to be
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assuned that the tests above referred to were
satisfied

for holding that the finding as to possession was
substantially rested on title upon which a finding was
felt necessary and in the |atter case decided by the
Madras Hi gh Court, it nust be assuned that the tests

were not satisfied. As stated in Milla, it al
depends

on the facts of each case and whether the finding as
to

title was treated as necessary for grant of an
i njunction in the earlier suit and was al so the
substantive basis for grant of injunction. 1In this

context, we/ may refer to Corpus  Juris Secundun{
Vol . 50,

para 735, page 229) where a simlar aspect in regard
to

findings on possession and incidental findings on
title

were dealt with. It is stated

"Where title to property.is the basis of the right of
possession, a decision on the question of possession is res
judicata on the question of title to the extent that
adjudi cation of title was essential to the judgnent; but
where the question of the right to possession was the only
issue actually or necessarily involved, the judgnent is not
concl usive on the question of ownership or title".

We have gone into the above aspects in sonme detai

so that when a question arises before the Courts as to

whet her an issue was earlier decided only incidentally

or collaterally, the Courts could deal wth the
guestion

as a matter of legal principle rather than on vague

grounds. Point 1 is decided accordingly.

Poi nt 2:

Thi s point concerns the difference in the nmeaning

of wakf in 1928 when the suit under Section 92 of the
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Code of Cvil Procedure was filed and the w der
meani ng

given in 1950 in the definition of wakf under the

Bonbay

Act of 1950. Wiile the law of public Wakfs as it
st ood

in 1928 did not take within its neaning a wakf where
t he

Saj j adanashin coul d spend the inconme for the
mai nt enance of hinmself and his famly menbers after

expending ~for the purposes of wakf, the 1950 Act
wi dened

the definition of public Wakf even to situations where
under the grant the Sajjadanashin could expend the
i ncomre for the mai ntenance of hinself and his famly

nmenbers. Thi s aspect was considered in great detai
by

the Division Bench of the Gujarat H gh Court in Sayed
Mohamed Vs. Ali Mya ( 1972(13) Quj.LR 285). It was

pointed out in that case that the definition of \Wakf

Section 2(19) of the Bonbay Public Trusts Act, 1950
covered a pernmanent dedication by a person professing
Islam not only for the purposes which Islamc Law
considered as 'religious’ and 'charitable’ but also
which it considered as ’'pious’ such as where provision

was made for the benefit of the nenbers of the
settlor’s

famly or of the Sajjadanashin and his fam |y nenbers,

who were poor. Section 2(19) covered even a wakf such
as

the one described in Section 3 of the Missal man Wakf
Val idating Act, 1913 under which any benefit was

cl aimabl e by the founder, his famly, children and
descendants, - provided that the ultimte benefit in
such cases expressly or inpliedly was reserved for the

poor or for any other purpose recognised by the Miuslim
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Law as religious, pious or charitable purpose of a

per manent character. Section 9 of the Bombay Act

i ncl uded charitable purposes also. The CGujarat High

Court pointed out as follows: (p.296)

“I't could never be argued after these provisions that
the wakf is not a public trust on the ground that the entire
surplus goes to the Sajjadanashin or Miutawalli or because
the obligation was a pious obligation and not a |ega
obligation so that he coul d di spose of surplus in any nanner
he |iked. This aspect cannot in any manner alter the public
character of the public trust'.

W agree withthe above observations of the

Gujarat —Hi gh Court. The 1931 judgnent arising out of
t he

1928 suit treated the Wakf as ’'private’ on the ground
that apart from other obligations and charitable

pur poses, the Sajjadanashin coul'd spend the income for
the pious purposes al so, nanmely for maintenance of
nenbers of his famly. But now the definition in

Section 2(19) brings in such a wakf also into its
fol d.

Thus, for this reason also, 'the 1931 judgnent does not

operate as res judicata. Point 2 is decided against
t he

appel | ant .

Poi nt 3:

The deci sion of the Assistant Charity Conmi ssioner
on 19.1.1967 in Inquiry 14/64 filed by Peer Mhamred
Frui twal a was no doubt in a case arising under the

Bonbay Act 1950. It is true that this very wakf —was
hel d

to be private but the point is that that decision
dat ed

19. 1. 67 gets superseded by the latter judgment of the
Gujarat H gh Court in Sayed Mohammed Vs. Ali Mya (

1972(13) Quj.LR 285) dated 14.9.1970. The latter
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j udgrment governs. It is well settled that an earlier

decision which is binding between the parties |oses

Its

bi nding force if between the parties a second deci sion

deci des to the contrary. Then, in the third
litigation,

the decision in the second one will prevail and not
t he

decision in the first. W my also state that the

19.1. 67 decision nmerely relied upon the 1931 deci sion

wi thout noticing the change in the definition. Hence,

the 19.1.67 decisi on cannot becone res judicata.

So far as the proceeding initiated in 1965, no

plea of res judicata based on it was raised in the
| ower

courts in the present proceedings.

Therefore, we hold on point 3 against the
_ appel lant. The rejection of the prelimnary objection
is

confirmed. It will now be for the Assistant Charity

Commi ssioner to go into the nerits in Inquiry No.
142/ 67

as directed by the Joint Comm ssioner in his orders

dated 17.12.73 insofar as the Rozas at Broach and
Sur at

are concerned, in the light of this judgnment and the

judgrment of the Gujrat High Court in Sayed -Mhamred
VS.

Ali Mya [1972 (13) GQuj.L.R 285].

The appeal is disnissed. There will be no order as

to costs.




