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The short question involved in the matter in issue
before this Court is the justifiability of the order of
acquittal passed by the H gh Court by reason of lack of
probative value of an extra judicial confession, as found by
the H gh Court, in an appeal against conviction and sentence
under section 376 read with sections 302 and 201 of the
Indian Penal Code. Admittedly, there i's no direct evidence
avail able on the record so as to attribute the comm ssion of
crinme to the respondent herein but it is only on the ' basis
of an extra judicial confession that the |earned Sessions

Judge thought it fit to pass the sentence for |life
i mprisonment, which stands reversed by the H gh Court.
Conf essi on in commopn acceptation neans and i mplies
acknow edgnment of guilt - its evidentiary value and its
acceptability however shall have to be assessed by the Court
having due regard to the credibility of the w tnesses. I'n

the event however, the Court is otherwisein a position
having due regard to the attending circunstances believes
the witness before whom the confessionis nmade and - is
ot herwi se satisfied that the confession is in fact voluntary
and wthout there being any doubt in regard thereto, an
order of conviction can be founded on such evi dence. The
observations of this Court in the case of State of Utar
Pradesh v. MK. Anthony (1985 Crl. Law Journal. 493) seens
to be rather apposite in this context. |n paragraph 15 of
the Report, this Court observed as below. "There is neither
any rule of |law nor of prudence that evidence furnished by
extra-judicial confession cannot be relied upon ' unless
corroborated by sone other credible evidence. The Courts
have considered the evidence of extra judicial confession a
weak piece of evidence. If the evidence about extra
j udi ci al conf essi on cones from t he nout h of
wi t ness/wi tnesses who appear to be unbiased, not even
renotely inimcal to the accused, and in respect of whom
nothing is brought out which may tend to indicate that he
may have a notive for attributing an untruthful statenent to
the accused; the words spoken to by the witness are clear

unanbi guous and unmi stakably convey that the accused is the
perpetrator of the crime and nothing is omitted by the
wi tness which may mlitate against it, then after subjecting
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the evidence of the wtness to a rigorous test on the
touchstone of credibility, if it passes the test, the extra
judicial confession can be accepted and be the basis of a

convi cti on. In such a situation, to go in search of
corroboration itself tends to cast a shadow of doubt over
the wevidence. |If the evidence of extra judicial confession

is reliable, trustworthy and beyond reproach the sanme can be
relied upon and a conviction can be founded thereon."

Incidentally, this Court in the case of Narayan Singh
& Os. v. State of MP. ( AIR 1985 SC 1678) expressly
observed that it is not open to any court to start with a
presunption that extra judicial confession is a weak type of
evidence. |In paragraph 7 of the report this Court observed:

"Apart fromthis there is the evidence of PW 5 and 9
who state on oath that one of-the accused admtted before

them that he had nurdered the deceased. The | earned
Sessi ons Judge has brushed aside their evidence by presum ng
that their statenents constituting an extra judicia

confession is a very weak type of evidence. This is a wong
view of the law. It is not open to any court to start with
a presunption that extra judicial confession is a weak type
of evidence. It would depend on the nature of the
circunstances, the/time when the confession was nmade and the
credibility of the witnesses who speak to such a confession

In the instant case, after perusing the evidence of PW 5
and 9 we are unable to find anything which could |lead to the
concl usi on that these independent witnesses were not telling
the truth. The evidence of these two witnesses (PW 5 and
9) which lends support to the evidence of PW 11 was
sufficient to warrant the conviction of the accused. The
Sessions Judge has committed a grave error of law in
anal ysing and appreciating the evidence of PW 5 and 9 and
brushi ng them asi de on untenabl e grounds."

In Baldev Raj vs. State of Haryana ( AR 1991 SC 37)
this Court further stated the | aw as bel ow -

"An extra judicial confession, if voluntary, can _be
relied upon by the Court along with other evidence in
convicting the accused. The value of the evidence asto the
confession depends wupon the veracity of the wtnesses to
whom it is made. It is true that the Court requires the
witness to give the actual words used by the accused as
nearly as possible but it is not an invariable rule that the
Court should not accept the evidence, if not (the actua
words but the substance were given. It is for. . the  Court
having regard to the credibility of the witness to accept
the evidence or not. Wen the Court believes the  w tness
before whomthe confession is made and it is satisfied that
the confession was voluntary, conviction can be founded on
such evi dence. Keepi ng these principles in mnd, we find
that the confession has been properly accepted and acted
upon by the Courts below and there is no scope for any doubt
regarding the complicity of the appellant in the crine. The
confession of the appellant was voluntary. The testinony of
PW4 and PW5 being responsi bl e persons could not be doubted
in the absence of any material to show that they had been
notivated to falsely inplicate the appellant. The very
presence of the appellant and his father with the party of
| shar Dass throughout the operation up to |odging of
conpl aint at the police station dispel any suspicion agai nst
the prosecution case and clearly point to the truthful ness
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of the sane. W are, therefore, wunable to find any
infirmty in the confession which has been accepted and
relied upon by the Courts bel ow. "

VWiile it is true that in Narayan Singh's case (supra)
this Court expressly observed that it is not open to any
Court to start wth a presunption that extra judicia
confession is a weak type of evidence, a |later decision of
this Court in Kavita vs. State of Tam | nadu (1998 (5) JT SC
151) stated that in the very nature of things it is a weak
pi ece of evidence. |In paragraph 4 of the Report this Court
in Kavita s case (supra) observed

"There is no doubt that convictions can be based on
extra judicial confession but it is well settled that in the
very nature of things, it is a weak piece of evidence. It
is to be provedjust like any other fact and the value
t her eof~ depends upon-the veracity of the witness to whomit
is made. /It nmay not be necessary that the actual words used
by the ‘accused must be given by the witness but it is for
the Court to decide on the acceptability of the evidence
having regard to the credibility of the w tnesses.

Apparently there nmay seemto be sonme expression of
di vergence but on the totality of the situation, question of
there being any difference of expression of opinion does not
arise, since Kavita s case (supra) in-no wuncertain terms
laid down that the evidentiary value of the extra judicia
confession depends upon the veracity of the wtnesses to
whom it is nade and it is for the Court to decide on the
acceptability of the _evidence having regard to the
credibility of the witnesses. Having dealt with the basics
of the legal issue as regards evidentiary value of extra
judicial confession and adverting to the factual matrix of
the matter at this juncture, the prosecution case as' nade
out is tothe following effect: The deceased being a young
girl of 10 years along with her brother Sandeep had gone to
the house of the accused around 7.30/8.00 p.m on’ 18th
Noverber, 1989 for the purpose of watching television. The
evi dence disclosed that Rajinder Singh who happened to be
father’'s sister’'s husband did also cone to pay a visit to
the house of the deceased's father and it so happened and as
the evidence records that Rajinder Singh also went to the
house of the accused for watching tel evision along withthe
two little children: The factual score depicts that the
brother continued to watch the television but the elder
sister left the television roomto go back to her house.
Raj i nder Singh again as the evidence disclosed cane out as
wel | and found that the accused in a drunken state follow ng
the deceased on her way honme around 8 O clock in the
eveni ng. The next piece of evidence is rather curious: the
deceased girl does not reach home but Rajinder Singh reaches
hone, had his neal along with the parents of the deceased.
The vyounger brother who also went out for television
watching in the house of the accused, returned hone and
joined the parents and the uncle for the nmeal - there was,
however, no anxiety for the mssing daughter of the famly
and it was only after Rajinder Singh left for his house
which is at the next village and around 10 to 15 k. m away,
the deceased’ s father Jaswant Singh tried to effect a search
about the daughter - Jaswant Singh, in a very natural way,
went to the house of the accused and found the accused and
his brother to be very heavily drunk in the house itself and
thus had to cone back without nmuch information about the
m ssing daughter. The evidence goes on to record that next
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norning the body of the deceased was found in the open
verandah of a building belonging to one Snt. A ner Kaur
In her evidence Snt. Ajner Kaur, being PW4 stated that
when she had gone to the verandah for taking ‘turi’ for the
cattle, found the dead body of the child lying wunder the
heap of ‘turi’ and on such a find inrediately inforned the
girl's father Jaswant Singh. On this score the father of
the deceased stated that he on being infornmed cleared the
‘“turi’ and saw the dead body of his daughter 1lying there
fully naked and her salwar was |ying near her. The father
stated that she was snmeared with blood and was dead and
thereafter requested the son of the Sarpanch to keep a watch
on the body and went to the police station to |odge the
report alongwith the Sarpanch. The police arrived and the
usual formalities were conpleted and FIR was | odged and on
conpletion of the inquest sent the body for post nortem
exam nati on. Dr. - H N Sharma, P.W5 found the follow ng
infjuries ~on the person of the deceased:- "(1) In front
aspect | of the neck, 1 c.m above the mdline 2 abrasions
with dimensions of 2X3 cmwere seen. On disection underline
tissues were found to be swollen: Clotted bl ood was seen in
tissues. The thyroid cartrilige on right |amnu was show ng
fracture |ine.

(2) The parienial area showed toori strawe. |In the
vul vel area bl ood clot was seen, hymen found ruptured, the
vagine admitted two fingers, posterior vaginal wall near

comm suru showed lacaration. Vaginal walls were congested.
Labia mnore were found congested and torn, two swabs were
taken each fromvagine and cervix. They were sneared on
slides and sent to Chem cal Exam ner CGovt. of Punjab
Pati al a.

The upper part of chest had prom nent veins. The
| aryogal cavity showed clotted bl ood.” Ri ght side of ' heart
found full of dark col oured blood. ~Stomach was found enpty,
bl adder contained around 20 m . of urine."

The post nortem Doctor opined that death was caused
due to injury No.l1. He also found that the deceased was
subjected to rape before the nurder and the age of the
deceased was between 7 to 11 years- the facts above cannot
but be ascribed to be not only serious but ghastly in
nat ure. Wiile it is true that the social aberration which
results from the offence is devastating by reason of the
nature of the offence conmitted on a very young girl and the
of fenders cannot possibly obtain any support or ~mtigating
effect fromcourts of |law, we however, rem nd oursel ves that
the law of the land shall have to be admnistered in
accordance with the principles of crimnal justice. ~At this
juncture, another aspect of the matter ought to be noted,
nanmely, an extra judicial confession by the accused Gurdeep
Singh to one Jaspal Singh (P.W7). The extra judicia
conf ession runs as bel ow

"that 20 days ago | had committed a wong act.
Manpreet Kaur her younger brother Sandeep Singh and their
relation had come to see television at our house. | cane

from outside after taking liquor. Then | was served run by
ny brother who is in the arny. Wen Manpreet went out of

the house, | followed her. Then |I caught hold of her took
her in the veranda where grain husk was |ying. |  then
untied string of salwar, conmmitted rape on her and when she
raised alarm | gagged her nouth with her shaw . VWhen

thought that she will narrate what had happened to her, then
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| throttled her and killed and | conceal ed her body in the
heap of grain husk and then | ran away towards a pond and
since then | have been roam ng about. You are known to
Jaswant Singh, father of girl. | had comritted this act in
the influence of liquor and get me pardon fromthem as they
are your relatives."

It is the evidence of Jaspal Singh (PW7) that he is
driving taxi at Ropar and the accused was also driving the
car of a Sant which was al so being used as a taxi and used
to park his car in the sane parking space as used by Jaspa
Si ngh. It is the categorical evidence of Jaspal Singh that
on 12th Decenber, 1989 i.e. after about 24 days of the
incident the accused came to himand told himthat he had
conmitted rape on Manpreet Kaur and rmurdered her. The said
evi dence of Jaspal Singh was accepted by the |earned
Sessi ons Judge by reason of the fact that it was
corroborated by the evidence of Rajinder Singh who had
stated that he found the accused followi ng the deceased in a

drunken condition. But that finding was negatived by the
H gh Court on the ground that extra judicial confession
after long Ilapse of time is of no consequence. The Hi gh

Court remnded itself that circunstantial evidence should
not only be consistent with the guilt of the accused but
shoul d be i nconsi st ent with hi s i'nnocence. The
circunstances nust be of such a nature and should form a
conplete chain as to be capabl e of supporting the exclusive
hypot hesis that the accused is guilty of the crine of which
he is charged. There is no denial of the fact that extra
judicial confession is adnissible in evidence and the court
in appropriate cases can rely thereon to the extent of even
basing conviction of the accused. “In a long catena of
decisions of this Court, the settled position of the present
day is that the extra judicial confession by itself if,
otherwise in conformty wth thelaw, can be treated as
substantive evidence, and in appropriate cases it/ can be
used to punish an offender. W , however, hasten to add
here that this statenent of |aw stands qualified to the
extent that the Court should insist on -some assuring
material or circunmstance to treat the same as  piece of
substantive evidence. Having thus stated the |aw  and
general principles as to the extent of reliance to be placed
on the circunstantial evidence, let us at this juncture turn
on to the factual score in alittle bit greater detail for
the purposes of the assessnent of the entire situation as to
whet her extra judicial confession noticed above can have any
credence or evidentiary value. But before so doing certain
basic features in the matter in issue ought to  be noted.
The features being: (i) the deceased, a young girl of 7 to
10 years along with her brother had gone to the house of the
accused in the evening for television view ng; (ii)
Raj i nder Si ngh who happened to be the brother-in-law of the
deceased’s father, also deemed it fit to go and watch the
tel evision progranme rather than stay with the relatives and
have sone chit chat with the brother-in-law, (iii) Rajinder
Si ngh al so went out of the Tel evision Roomshortly after the
deceased |left the house of the accused and found that the
deceased was being followed by a drunken man - it is a
definite piece of evidence in the matter that the house of
the deceased and that of the accused is not very far from

each other ( may be two or three houses in between); (iv)
Raji nder Singh being an elderly nan - at least not a teen
ager - allowed a girl of 7 to 10 years, being a close

relative, to be followed by a drunken nan and quietly went
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back to the deceased’s house without any utterance as
regards the event witnessed by him- had his neal with the
brother-in-law and went back to the village: The facts
above, have been very strongly criticised by the Hi gh Court
and we find sufficient justification in that regard since
normal reaction of a relative, would be to take the girl
honme or bring the father on to the sight inmrediately or even
after going back to the deceased’s house narrate the event
of the girl being followed by a drunken nan as also to go
out with the father in search of the girl afterwards
alongwith the deceased’'s father: It is difficult to treat
it as a conduct in consonance wth the normal hunman
behaviour of a relative having seen the young girl of 10
years bei ng followed by a dr unken per son. Human
relati onship cannot possibly have the same kind of reaction
as has been depicted by Shri. Rajinder Singh and it is on
this score that the learned Advocate for the respondent
herein also strongly comented upon the introduction of this
particul ar witness in order to have a senmblem of
corroboration at best so far ~as the extra-judicia

confession is~ concerned.  The recovery of the body of the
deceased by itself does not find any link or in any way
connect the accused with'the comm ssion of the offence.
Records depict that Sandeep bei ng the younger brother was
not exam ned and’/ the |earned Advocate in support of the
appeal, also has no answer. Turning attention on to the
i ssue of probative value and total evidenciary inpact in the
matter, one cannot  but return averdict of  non- credit
wort hi ness of such a piece of circunstantial evidence: 24
long days have elapsed - and it is _only then the
investigating officer was able to |locate a fellow Tax

driver, who appears to be the brother-in-law of the
brother-in- |aw of father of the deceased.” The evidence of
Raj i nder Singh thus becomes inmportant --but is it worthy of
such an inportance - The Sessions Court has exaggerated its
ef fect, whereas the Hi gh Court has conpletely over-turned it
and described the sane as a whol l'y unreliable and /untrust-
wort hy evi dence. We have herein before dealt with this
particul ar piece of evidence - Can the reaction of a close
relative be in the manner as Rajinder Singh had - The answer
cannot but be in the negative - where is the anxiety to | ook
for the girl - where is the desire to see that nothing
untoward should happen - a mnor girl of 10 vyears  being
followed by a drunken man and thereafter the girl does not
come back hone till such time he finishes the neal: Even
thereafter not a word to the father but he quietly went back
to his own village: It is not a trust-worthy evidence to
rely on for corroboration to the extra-judicial| confession
to conplete the chain of circunstances. |f the above pieces
of evidence are kept aside - there is no other available
evi dence which can even renotely connect or point- towards
the qguilt of the accused. There is no dispute that the
deceased was raped and nurdered but that woul d not be enough
for the prosecution to rope in the accused w thout sone such
evi dence depicting unm stakably to the guilt of the accused.
The next inportant aspect is the credibility of the person
who spoke about the confession. He is a taxi driver and no
part of evidence records that he has had a clout with the
Police - It is not in evidence as to the period of
friendship between accused and the witness - Indeed a very
close friend may be taken into confidence and a confession
ef fected - Conmi ssion of an offence of rape on a mnor child
and thereafter elimnating the victimgirl fromthis world
could not have been talked of or discussed wth any or
everybody so casually. There nmust be some cogent reasons
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for making a confession of this nature. The only reason
available in evidence for affording an occasion to nake the
confession is that the accused used to drive the car of a
Sant and as such, he used to park his car in the same
parki ng area where the witness was al so parking the car. 1In
our view this piece of evidence does not inspire confidence
as to the credibility of the witness. The choice of a
person to confess cannot be effected just |ike that. In
this context strong reliance was also placed by the High
Court on the decision of this Court in the case of Mkhan
Singh v. State of Punjab (AIR 1988 SC 1705). This Court
while dealing with more or less simlar situation in
par agraph 11 observed: -

"On 10th August, 1985 FIR was | odged by N hal Singh
(PW2) and on 13.8.1985 the appellant went to Amik Singh (PW
3) to make an extra judicial confession. Anrik Singh (PW3)
to meke an extra- judicial confession. Amrik Singh says
that the appellant told himthat as the police was after him
he had cone and confessed the fact so that he m ght not be
unnecessarily —harassed. There is nothing to indicate that
this Anrik Singh was a person-having sonme influence with the
police or a person of some status to protect the appellant
fromharassnent. In his cross-exam nation he admts that he
is neither the Lanbardar or Sarpanch nor a person who is
frequently visiting the police station.. He further adnmts
that when he produced the appellant there was a crowd of 10
to 12 persons. There is no other  corroborative evidence
about the extra-judicial confession. As rightly conceded by
the Ilearned counsel for the State that  extra-judicia
confession is a very weak piece of evidence andis hardly of
any consequence. The council, however, nmainly relied on
notive, the evidence of |ast seen, the evidence of recovery
of dead bodies and the conduct of the  appellant 'in not
maki ng a report about the missing father and son.”

The confession in the nornal course of events are nade
to avoid harassnent by the police and to a person who could
otherwi se protect the accused against such -a harassnent.
The records in the present appeal do not reflect any one of
these aspects. As such it is difficult-to point to  the
accused with the crine on the basis of the evidence
available in this case. The incident did take place on 18th
Noverber, 1989 and the body was recovered on 19th Novenber
The extra-judicial confession of the accused as regards his
i nvolvenent in the crime is said to have been effected to
Jaspal Singh PW7 on Decenber 7, 1989 - thus a delay of nore
than 20 days wi thout any expl anati on whatsoever.. The del ay
in recording extra-judicial confession before a person
whol Iy unconnected with the police is always a natter of
great suspect. In our viewthe Hgh Court was right in
rejecting the confessional statenent. In view of want of
sufficient circunmstances, we record our concurrence wth-the
findings of the Hi gh Court that the charge against the
respondent has not been proved beyond all reasonable doubt
and his conviction therefore cannot be sustained. The
appeal is hence dismi ssed.




