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ACT:

Whether a Letters Patent Appeal lies to a Division
Bench of Gujarat Hi'gh Court froman interlocutory Oder of a
Si ngl e Judge of that H gh Court in the course of trial of an
election petition filed under the Representation of the
Peopl e Act, 1951-Deternination of question.

HEADNOTE:
%

The question which arose for deternmination in this case
was whether a Letters Patent Appeal would lie to a Division
Bench of the High Court of Gujarat from an interlocutory
order of a Single Judge of that Hi gh Court in the course of
the trial of an el ection petition filed under the
Representati on of the People Act, 1951

The appel | ant and respondents - Nos. 1 to 6 were
candi dates at an election held to fill a seat in the
Legi sl ative Assenbly of the Cujarat State. The appell ant was
decl ared el ected. Thereupon, the 1st respondent filed an
el ection petition in the H gh Court, <challenging the
validity of the election of the appellant on a nunber of
al l egations, and in order to establish his case, he filed an
application before the Single Judge who was trying the
election petition, to direct the Returning Oficer to
produce all the records of the election, nentioned in the
application, and prayed for perm ssion to inspect the sane.
The appel | ant opposed the prayers rmade by -the 1st
respondent .

The Single Judge declined to grant the application nade
by the 1st respondent. Against the order of the Single
Judge, the Ist respondent preferred an appeal under clause
15 of the Letters Patent of the Gujarat Hi gh Court. The
Di vision Bench of the H gh Court allowed the appeal to the
extent indicated in its judgnment, overruling the contention
of the appellant that the appeal was not rmaintainable as
there was no provision in the Act, permtting an appeal to
the Division Bench of the High Court agai nst an
interlocutory order of a Single Judge hearing an el ection
petition filed wunder the Act. Aggrieved by the decision of
the Division Bench, the appellant noved this Court for
relief by special |eave.
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Allowi ng the appeal, setting aside the judgment of the
Di vi si on
1044
Bench of the High Court and disnissing the Letters Patent
Appeal while expressing no opinion on the nerits of the
case, the Court,

N

HELD: The only point urged in this appeal by the
appel l ant was that the appeal filed under clause 15 of the
Letters Patent of the H gh Court against the interlocutory
order passed by the Single Judge was not naintainable and,
therefore, the judgnment of the Division Bench was liable to
be set aside. [1048C D

Under the provisions of the Act as anended and the
provi sions of the Constitution of India, no Court exercising
power under any ordinary law other than the Judge of a High
Court who had been assigned the work of trying an el ection
petition under sub-section (2) of section 80 A of the Act
and the Suprene Court which was enpowered to hear an appea
agai nst any order passed by the judge of the H gh Court
under section 98 or section 99 of the Act, could deci de any
guestion arising out of  an election petition. The power of
the Supreme Court under the provisions of the Constitution
was, however, unaffected by any of the provisions of the
Act. It nmeant that when an election petition was pending in
the Hgh Court, only the judge who was asked to try the
el ection petition could deal wth the questions arising in
it and no other judge or judges of the H gh Court coul d dea
with them \When an  order was passed under section 98 or
section 99 of the Act by a judge of the H gh Court in an
el ection petition, it was subject to the appellate
jurisdiction of the Suprenme Court under section 116-A of the
Act, Article 136 of the Constitution being excluded in view
of the express provisions of section 116-A of the Act, and
being resorted to by any party aggrieved by any order passed
by the judge trying an election petition not falling under
section 98 or section 99 of the Act. It followed that the
Di vi sion Bench of the High Court, which was entitled to hear
an appeal against any order of a Single Judge under cl ause
15 of the Letters Patent of the Hi gh Court, which was an
ordinary | aw, could not hear an _appeal against any
interlocutory order passed in the course of the trial of an
el ection petition by the Judge trying the election petition
since the Division Bench was not specified in the Act as an
appel | ate authority which could deal with questions arising
out of an election petition filed under the Act. [1053GH
1054A- D]

Under clause 15 of the Letters Patent, an appeal no
doubt lay froman order of a Single Judge of the Hi gh Court
exercising Original Jurisdiction to the High Court itself
irrespective of the fact that the judgnment was prelimnary
or final or that it was one passed at an interlocutory
stage, provided it satisfied certain conditions, but the
sai d
1045
provision could not be extended to an election petition
filed under the Act. Confernent of the power to try an
election petition under the Act did not anount to
enl argenent of the existing jurisdiction of the H gh Court.
The jurisdiction exercisable by the Single Judge under the
Act was a special jurisdiction conferred on the H gh Court
by virtue of Article 329(b) of the Constitution. In view of
the limted nature of the appeal expressly provided in
section 116-A of the Act, it should be held that any other
right of appeal (excluding that under the Constitution) was
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taken away by necessary inplication. Therefore, it was
difficult to subscribe to the view that when once the
jurisdiction to try an election petition was conferred on
the Hgh Court, all other powers incidental to the ordinary
original jurisdiction exercised by a single Judge of a Hi gh
Court would becone applicable to an election petition under
the Act. If the Parlianment had intended that the Division
Bench of the H gh Court should exercise its appellate
jurisdiction under clause 15 of the Letters Patent of the
H gh Court, probably, it would not have enacted sub-section
(7) of section 86 of the Act, having regard to the well-
known tendency of one or the other party to an election
petition preferring appeals against the interlocutory orders
to the Di vi sion Bench. If such appeals against the
interlocutory orders to the H gh Court, were pernitted,
perhaps, no election dispute would be finally settled til
the next el ection became due. As regards the jurisdiction to
try an election petition and the right of appeal of the
parties to an election petition, the provisions of the Act
(apart friom the provisions in the Constitution) constituted
a conpl ete code and no Judge or Judges other than the Single
Judge of the H gh Court, who was asked to try an el ection
petition, and the Supreme Court, exercising the appellate
powers under section 116-A of the Act in respect of orders
passed under section 98 or section 99 of the Act or under
Article 136 of the Constitution in respect of other orders,
could have any jurisdiction to deal wi th any matter arising
out of an election 'petition filed under the Act. The Court
disagreed with the view expressed on this question by the
Guj arat Hi gh Court in Dr. Chotalal Jivabhai Patel v. Vadila
Lal | ubhai Mehta & O's., (12 CQujarat Law Reporter 850), and
overruled that decision of the H gh Court. The Court also
overrul ed the decision of the Madras Hi gh Court in Kadiravan
alias Shansudeen v. B. Thirunal aikumar, ILR (1970) 2 Mad.
183 and the decision of the Madhya Pradesh High Court in
Laxm Narayan Nayak v. Ranratan Chaturvedi & O's, AR 1986
Madhya Pradesh 165 which had taken the same view as in Dr.
Chotal al Jivabhai Patel’s Case (supra). The Court agreed
with the view expressed by the Allahabad H gh Court in
Siaramv. Nathuram & O's., [1968] ALL. L.J. 576 and by the
Raj asthan High Court in Randhar v. Shanwar Lal,” AR 1985
Raj ast han 185 which held that by necessary

1046

implication an appeal to the High Court from  an
interlocutory order of the Single Judge of the High Court in
the course of trial of an election petition filed under the
Act, was excluded. [1054G H, 1055A-H;, 1056A-H]

The Division Bench of the H gh Court of Gujarat had no
jurisdiction to hear the appeal filed by the Ist respondent
against the interlocutory order passed by the Single Judge
who was trying the election petition. Judgnent- of the
Di vi sion Bench of the H gh Court set aside, Letters Patent
Appeal dism ssed. [1057B]

Dr. Chotalal Jivabhai Patel v. Vadilal Lallubhai Mehta
JUDGVENT:

Shansudeen v. B. Thirumalai Kumar, ILR (1970) 2 Mad. 183;
and Laxm Narayan Nayak v. Ranratan Chaturvedi and Os.,
A 1. R 1986 Madhya Pradesh 165, overrul ed.

Siaramv. Nathuramand Ors., [1968] Al. L.J. 576 and
Randhan v. Bhanwarlal, A l.R 1985 Rajasthan 185 approved.

N. P.  Ponnuswami V. Ret ur ni ng Oficer, Nanekkal
Constitutency and others, [1952] S.C. R 218; Shah Babul a
Khinji v. Jayaban D. Kania & Anr., [1982] 1 S.C. R 187 and
Nati onal Tel ephone Conpany Ltd. v. Post Master GCeneral,
[1913] A C. 546, referred to.
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ClVIL APPELLATE JURISDICTION. Cvil Appeal No. 660 of
1988.

Fromthe Judgnent and Order dated 20.8.1987 of the
Gujarat H gh Court in Election Petn. No. 6 of 1985.

Shanti Bhushan, P.M Raval, MV. Goswanm and Anbrish
Kurmmar for the Appellant.

Vi t hal bhai  B. Patel and R P. Kapoor f or t he
Respondent s.

The Judgrment of the Court was delivered by

VENKATARAM AH, J. The question which arises for
consideration in this appeal is whether a Letters Patent
appeal lies to a Division Bench of the H gh Court of Cujarat
froman interlocutory order passed by a Single Judge of that
Hi gh Court in the course of 'the trial of an election
petition filed under the provisions of the Representation of
the Peopl'e “Act, 1951 (hereinafter referred to as 'the Act’)
or not.

1047

At the election held on March 5, 1985 to fill a seat in
the Legislative Assenbly of the State " of CGujarat fromthe
Lunavada Legi sl ative Assenbly Constituency the appellant and
respondent Nos. 1 to 6 were the candi dates. At that el ection
t he appel I ant having secured the | argest number of votes was
declared as elected to the Legislative Assenbly. Thereupon
the 1st respondent filed an election petition in Election
Petition No. 6 of 1985 on thefile of the Hi gh Court of
Guj arat under section 81 of the Act questioning the validity
of the election of the appellant on various grounds. The
appel l ant contested the election petition. On the basis of
the pleadings a nunber of issues were framed. In the course
of the election petition, the first respondent had nmade
inter alia the follow ng allegations:

(i) that bogus votes had been <cast in favour of the

appel l ant in the names of dead persons;

(ii) that votes had been cast. in the names of 'voters

who were physically far away fromthe constituency and

had not cone for voting on the date of polling; and

(iii) that votes had been cast in the names of voters

who were out of the country on the day of polling.

In order to establish his case, the |Ist respondent
applied to the learned Single Judge who ~was trying the
el ection petition to direct the Returning Oficer to produce
all the records of election and particularly the used ball ot
papers and counterfoils of wused ballot papers, the unused
bal | ot papers, the marked copies of electoral rolls and the
aut horisations of the polling agents of different candidates
in respect of 13 villages and 14 polling booths nentioned in
the application. The Ist respondent prayed for permission to
i nspect the ballot papers, the marked copies of voters’
lists and certain other materials referred to above. The
appel l ant objected to the grant of the prayers nade by the
I st respondent.

After taking into consideration the evidence that had
been adduced before him and hearing the argunents of the
| earned counsel for the parties, the |earned Single Judge
declined to grant the application made by the Ist respondent
by his Oder dated July 18/21, 1986. Aggrieved by the order
passed by the learned Single Judge the |Ist respondent
preferred an appeal under clause 15 of the Letters Patent of
the Hgh Court of Gujarat in Letters Patent Appeal No. 3 of
1987 which was heard by a Division Bench of the H gh Court.
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Before the

1048

Di vi sion Bench the appellant contended that the appeal was
not maintainable on the ground that there was no provision
inthe Act which permtted an appeal to the Division Bench
of the H gh Court against an interlocutory order of a Judge
hearing the election petition filed under the Act and that
clause 15 of the Letters Patent was not applicable to the
case. The Division Bench after overruling the objection
regarding the nmaintainability of the appeal in view of the
decision of the Hgh Court of Gujarat in Dr. Chotalal
Ji vabhai Patel v. Vadilal Lallubhai Mehta & Ors., 12 Quj arat
Law Reporter 850 allowed the appeal to the extent indicated
inthe course of its judgnent. Aggrieved by the decision of
the Division Bench, the appellant has filed this appeal by
special |leave wunder Article 136 of the Constitution of
I ndi a.

The only point urged on behal f of the appellant in the
course of / thi's appeal is that the appeal filed under clause
15 of the Letters Patent of° the High Court against the
interlocutory order passed by the learned Single Judge was
not mai ntai nabl e and,” therefore, the judgnent of the

Di vision Bench was liable "to be set aside. In order to
appreci ate the subm ssions made by the |earned counsel for
the parties before us, it is necessary to refer to the

rel evant provisions /of the Constitution, the Act and the
Letters Patent.

Article 329(b) of the Constitution of India reads thus:
"329. Bar to interfere by courts in electora
matt er s- Not wi t hst andi ng anyt hi ng in this
Constitution.

(). e

(b) no election to either House of Parlianent

or to the House or either House of the Legislature

of a State shall be called in question except by

an election petition presented to such authority

and in such manner as may be provided for by or

under any law mmde by t he appropriate
Legi sl ature.”

(underlining by us)

Article 327 of the Constitution gives  power to
Parliament to nake provisions wth respect to elections to
Legi sl atures. It reads thus:

"327. Power of Parlianment to nmake provision with
respect to elections to Legislatures-Subject to
the provisions of this Constitution, Parlianent
may fromtime to time by | aw
1049

make provision with respect to all nmatters
relating to, or in connection with, elections to
ei ther House of Parlianent or to the “House or
ei ther House of the Legislature of a @ State
including the preparation of electoral rolls, the
delimtation of constituencies and all other
matters necessary for securing the due
constitution of such House or Houses."

In exercise of its powers under Article 329(b) read
with Article 327 of the Constitution Parlianment enacted the
Act in the year 1951. In the Act, provision was made for
constituting an authority to decide election disputes as
required by clause (b) of Article 329 of the Constitution of
India. The schene of the Act, as it originally stood,
insofar as the presentation of the election petitions and
their trial was concerned was as follows:

Under section 81 of the Act an election petition
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calling in question any election had to be presented to
the Election Conmission by any candiate at such
election or any elector in such formand wthin such
time but not earlier than the date of publication of
the nane or names of the returned candidate or the
candi dates at such election. The election petition so
presented to the Election Commssion was liable to be
dismissed by the Election Commission itself under
section 85 of the Act if it was not presented in
accordance with the provisions of section 81 of the

Act, if the petition did not conformto the provisions

of section 83 of the Act or if the petitioner had not

enclosed with the petition a Governnent treasury
recei pt showing that a deposit of Rs. 1,000 had been
made by himeither in.a Governnent treasury or in the

Reserve Bank of Indiain favour of the Secretary to the

El ecti on Commi'ssion  as security for the costs of the

petition. If the petition was not dismssed under

section 85 of the Act, the Election Conmssion was
required to appoint an Election Tribunal for the tria
of the petition. Under section 86 of the Act every
el ection tribunal appointed under this section was to

consi st of a Chairman who was either or had been a

Judge of the Hgh Court or a person selected by the

El ection Commission fromthe |list maintained by it

under clause (a) of sub-section (2) of section 86 of

the Act and two other nmenbers of whom one was a person
who had been'a' District Judge in the State and was in

the opinion of the High Court fit to be appointed as a

menber of the Election Tribunal and the other was an

advocate of that High Court who had been in practice

for a period of not |ess than 10 years and who was in

the opinion of the High Court fit to be appointed as
1050

such menber. The El ection Tribunal had under section 98

of the Act the power to dismi'ss an election petition

to declare the election of (the returned candi date or
the returned candidates as void and to declare the
el ection of all or any of the returned candidates to be
void and the petitioner or any other candidate was duly
elected or to declare the election to be wholly void.

It had also the power to pass certain other orders

nmentioned in section 99 of the Act. The powers of the

Tribunal, the procedure to be followed by it andthe

other details regarding the trial ~of an election

petition had been set out in Chapter Il of Part VI of
the Act. Section 105 of the Act, as it then stood,
declared that every order of the Tribunal nmade under
the Act was final and conclusive. No  appeal was
provi ded agai nst t he or der of t he Tri buna
interlocutory or final. Any person aggrieved by the
decision of the Tribunal could only nove either the

Hi gh Court having jurisdiction over the matter under

Article 226 or the Suprene Court of India under Article

136 of the Constitution.

In N P. Ponnuswam v. Returning Oficer, Namakka
Constituency and others, [1952] S.C R 218 a Constitution
Bench of this Court observed that the right to vote or to
stand as a candidate for an election was not a civil right
but was a creature of statute or special |aw and nust be
subject to the limtations inposed by it. It further
observed that it was the sole right of the Legislature to
exam ne and deternmine all materials retained to the election
of its own nmenbers and if the Legislature took it out of its
own hands and vested in a special tribunal an entirely new
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and unknown jurisdiction, that special jurisdiction should
be exercised in accordance wth the |aw which created it.
After considering the relevant provisions of the Act, the
Court observed at page 230 thus:

"Cbviously, the Act is a self-contained
enactment so far as el ections are concerned, which
means that whenever we have to ascertain the true
position in regard to any matter connected with
el ections, we have only to look at the Act and the
rul es nmade thereunder."

It proceeded further to observe at Page 231 thus:

"It is well-recognised that where a right or
liability is created by a statute which gives a
speci al renedy for enforcing it, the renedy
provi ded by that statute only nust be availed of."

1051

It is thus seen that when the Act was originally enacted the
aut hority constituted by law under Article 329(b) of the
Constitution of Indiato try an election petition was a
single-tier authority, i.e., the El ection Tri buna
constituted under section 86 of the Act against whose
orders, interlocutory or final, there was no appeal provided
by the Act. Apart fromthe remedies available wunder the
constitutional provi'sions against the orders of the El ection
Tribunal no other court in India had jurisdiction to
interfere with the orders of the Election Tribunal either in
appeal or otherw se.

In 1957 Parlianment perhaps felt that the scheme of the
provisions relating to settlenent of disputes regarding
el ections was not quite satisfactory. Therefore by Act 27 of
1956 the Act was anended by introducing certain-changes with
regard to the constitution of the Tribunal and by providing
an appeal against the final orders ~of the Tribunal under
section 98 or section 99 of the Act. Instead of an Election
Tri bunal consisting of three persons as it was originally
provi ded, under section 86 of the Act which was substituted
inthe place of the original section 86 of the Act, it was
provided that if an election petition was not dism ssed
under section 85 of the Act by the El ecti on Commi ssion, the
El ecti on Comm ssion shall constitute —a Tribunal for trying
the election petition by appointing a District Judge froma
l[ist of persons who were District Judges in the State and
were in the opinion of the High Court fit to be appointed as
nenbers of the Election Tribunal. Under this provisionthe
Tribunal thus consisted of a single nenber. A new chapter
entitled ' Chapter |1V-A consisting of sections 116-A and
116-D was introduced into Part VI of the Act providing for
an appeal fromany order of the Election Tribunal nade under
section 98 or section 99 of the Act to the H gh Court of the
State in which the Tribunal was situated. The deci sion of
the H gh Court on appeal under the said Chapter and subject
only to such decision the order of the Tribunal | under
section 98 or section 99 of the Act was final and
concl usive. Thus by the above anendnment the authority to
deci de el ection disputes constituted under Article 329(hb) of
the Constitution of India becane a two-tier authority, the
El ection Tribunal being the original authority and the H gh
Court being the appellate authority. The decision of the
H gh Court was no doubt subject to appeal to this Court
under the provisions of the Constitution. Even here there
was no provision for an appeal against the interlocutory
orders passed by the Election Tribunal but they were only
subject to the jurisdiction of the H gh Court under Article
226 of the Constitution and this Court under Article 136 of
the Constitution.
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1052
The above situation continued till the Act was further

amended by the Representation of the People (Anendrment) Act,

1966. By this amendnent the power to try an Election

Petition was entrusted to the High Court. The new section

80- A which was introduced into the Act reads as foll ows:
"80-A. Hgh Court to try election petitions: (1)
The Court having jurisdiction to try an election
petition shall be the Hi gh Court.

(2)Such jurisdiction shall be exerci sed
ordinarily by a single Judge of the Hi gh Court and
the Chief Justice shall, fromtinme to time, assign

one or nore Judges for that purpose.

Provi ded that where the High Court consists
only of one Judge, he shall try all election
petitions presented to that Court.

(3) The H gh Court inits discretion may, in
the interests of justice or convenience, try an
el ection petition, wholly or partly, at a place
other than the place of seat of the H gh Court."

A new section was substitutedin the place of the
fornmer section 86 of the Actt by the anmendnment made in the
year. 1966. The rel evant part of new section 86 reads thus:

"86. Trial" of ~election petitions-(1) The Hi gh
Court shall ~dismiss an election petition which
does not conply with the provisions of section 81
or section 82 or section 117.

Expl.anati on- An order of the H gh Court
di smssing an election petition wunder this sub-
section shall - be deenmed to be an order nade under
cl ause (a) of section 98.

(2) As soon as may be after an  election
petition has been presented to the H gh Court, it
shall be referred to the Judge or one of the
Judges who has or have been assi gned by the Chief
Justice for the trial of election petitions under
sub-section (2) of section 80A

1053

(7) Every election petition shall be tried as
expeditiously as possible and endeavour shall be
made to conclude the trial within six nonths from
the date on which the election petition is
presented to the High Court for trial"

By the above said anendnent the fornmer section 116-A of
the Act was substituted by new section 116-A providing for
an appeal against the order made by the High Court under
section 98 or section 99 of the Act to this Court. The new
section 116- A reads thus:

"116- A Appeal s to Supr ene Court-(1)
Not wi t hst andi ng anything contained in any  other
law for the time being in force, an appeal shal
lie to the Supreme Court on any question (whether
of law or fact) fromevery order nade by a H gh
Court under section 98 or section 99.

(2) Every appeal under this Chapter shall be
preferred within a period of thirty days fromthe
date of the order of the H gh Court under section
98 or section 99.

Provi ded that the Suprene Court may entertain
an appeal after the expiry of the said period of
thirty days if it is satisfied that the appellant
had sufficient cause for not preferring the appea
wi thin such period."

Even on this occasion the Act did not provide for any
appeal against any interlocutory order passed by Judge
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trying an election petition. After the above amendnent the
authority referred to in Article 329(b) of the Constitution
to decide an election petition under the Act is again two-
tier authority-the H gh Court Judge trying an election
petition being the original authority and the Suprene Court
the appellate authority. The effect of clause (b) of Article
329 of the Constitution as already referred to above has
been explained by the Constitution Bench of this Court in
N. P. Ponnuswani’s case (supra). No Court exercising power
under any ordinary |law other than the judge of a H gh Court
who has been assigned the work of trying an election
petition under sub-section (2) of section 80A of the Act and
the Supreme Court which is enpowered to hear an appea
agai nst any order passed by the Judge of the Hi gh Court
under section 98 or section 99 of the Act can therefore
deci de any question arising out of an election petition. The
power of the Supreme Court under the provisions of the
Constitution which is the fundanental law of the |Iand and
not an ordinary law is however wunaffected by any of the
provi si ons of

1054

the Act. It means that when the election petition is pending
inthe H gh Court only the Judge who is asked to try an
el ection petition can deal with questions arising in it and
no other Judge or/ Judges of the High 'Court can deal with
them Wen the order’ passed by the Judge of the H gh Court
in an election petition is an order passed under section 98
or section 99 of ‘the Act it is subject to the appellate
jurisdiction of the Supreme Court under section 116-A of the
Act as Article 136 of the Constitution naturally stands
excluded in view of the express provisions contained in
section 116-A of the Act. The renedy avail abl e under Article
136 of the Constitution may, however, be resorted to by any
party who is aggrieved by any order passed by the ' Judge
trying an election petition which does not fall ‘under
section 98 or section 99 of the Act. It follows that the
Di vision Bench of the H gh Court which is entitled to hear
an appeal against any order of ‘a Single Judge under cl ause
15 of the Letters Patent of the High Court which ‘is an
ordi nary | aw cannot hear an appeal against any interlocutory
order passed in the course of the trial of an election
petition by the Judge trying an election petition since the
Di vision Bench is not specified in the Act as an appellate
authority which can deal wth questions arising out of an
el ection petition filed under the Act.

Clause 15 of the Letters Patent of the Hi gh Court of
Gujarat (omtting the unnecessary portions)  reads as
fol | ows:

"15. Appeal from the Courts of origina
jurisdiction to the High Court in its appellate
jurisdiction.-And we do further ordain -that an
appeal shall lie to the said Hi gh court
............ from the judgnent (not being a
judgrment passed in the exercise of appellate
jurisdiction .......... ) of one Judge of the said
Hi gh Court or one Judge of any Division Court,
pursuant to section 108 of the Governnment of I|ndia
Act,.....

The rel evant part of «clause 15 of the Letters Patent
which is referred to above provides for an appeal against a
j udgrment passed by a Single Judge of a Hi gh Court to the
same High Court and the scope of the said appellate power
has been explained by this Court in Shah Babulal Khinji v.
Jayaben D. Kania & Anr., [1982] 1 S.C. R 187. An appeal no
doubt lies under that clause froman order of a Single Judge
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of the H gh Court exercising original jurisdiction to the
Hi gh Court itself irrespective of the fact that the judgnent
is prelimnary or final or that it is one passed at an
interlocutory stage provided it satisfies the conditions set
out in the above decision but the said provision cannot

1055

be extended to an election petition filed under the Act.
Conferment of the power to try an election petition filed
under the Act does not anount to enl argenent of the existing
jurisdiction of the Hi gh Court. The jurisdiction exercisable
by the Single Judge under the Act is a special jurisdiction
conferred on the High Court by virtue of Article 329(b) of
the Constitution. Having regard to the history of the
legislation and the Iimted nature of the appeal expressly
provided in section 116-A of the Act it should be held that
any ot her right of appeal (excluding that wunder the
Constitution) is taken away by necessary inplication. W,
therefore, find it difficult to subscribe to the view that
when once the jurisdiction to'try an election petitionis
conferred on the High Court all other powers incidental to
the ordinary —original jurisdiction 'exercised by a Single
Judge of a High Court woul d becone applicable to an el ection
petition filed wunder the Act. It 1is no doubt true that in
Dr. Chotalal Jivabhai Patel’s case (supra) the Division
Bench of the High’' Court of GQGujarat applied the rule laid
down in National Telephone Conpany Ltd. v. Post Master
General, [913] A.C. 546 nanely "Wen a question is stated to
be referred to an established Court wi'thout nore, it .......
imports that the ordinary incidents of the procedure of that
Court are to attach, and also that any general right of
appeal from its decision likew se attaches" to an el ection
petition filed wunder the Act which the H gh Court could try
in exercise of the special jurisdiction conferred on it by
the Act and held that except an-order-under section 98 or
section 99 of the Act which was nade expressly appeal abl e
under section 116A of the Act to this Court all other orders
passed by the Judge trying an election petition 'would be
appeal able to the High Court under clause 15 of the Letters
Patent. The principle applied by the H gh Court is 'not an
unqual i fied one. That rule itself suggests that even where a
court is asked to hear a case, it is quite possible that the
nature of the jurisdiction may be such that all the
i ncidents of procedure or any general right of appeal from
its decision nmay not be attracted. Perhaps the Division
Bench woul d not have reached the said conclusion if it had
considered the effect of Article 329(b) of the Constitution
whi ch authorised the creation of an authority for trying
di sputes arising out of elections to the Houses of
Parlianment and to the Houses of State Legislatures and the
history and the schene of the Act and the limted right of
appeal provided in section 116-A of the Act. W do not find
any discussion about the effect of the constitutiona
provision in Article 329(b) in the course of the said
decision. There was also no adequate appreciation of the
need to construe the Act as a conplete code regardi ng al
matters relating to settlenment of election disputes. It is
significant that in sub-section (7) of section 86 of the Act
it is stated that every election petition shall be
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tried as expeditiously as possible and endeavour shall be
made to conclude the trial within six nonths fromthe date
on which the election petitionis presented to the High
Court for trial. If Parlianent intended that the D vision
Bench of the H gh Court should exercise its appellate
jurisdiction under <clause 15 of the Letters Patent of the
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Hi gh Court probably it would not have enacted sub-section
(7) of section 86 of the Act having regard to the well-known
tendency of one or the other party to an election petition
preferring appeals against interlocutory orders to the
Di vi sion Bench. The presence of such a remedy is enough to
def eat the object of enacting sub-section (7) of section 86.
If such appeals against interlocutory orders to the Hgh
Court are permtted perhaps no election dispute wll be
finally settled wuntil the next election becones due. The
intention of Parlianment is that at the level of the High
Court only the Judge who is asked by the I|earned Chief
Justice to try an election petition should be the sole Judge
to decide any question ‘arising out of any such election
petition and that at the appellate stage the Suprene Court
al one should deal wth any mtter arising out of the
election petition. W are of the viewthat as regards the
jurisdiction to try an “election petition and the right of
appeal  of the  parties to ‘an election petition, the
provisions of ~the Act (apart from the provisions in the
Constitution) constitute a conplete code and no other Judge
or Judges  other than the Single Judge of the H gh Court who
is asked to try an electionpetition and the Suprene Court
exerci sing appell ate powers under section 116A of the Act in
respect of orders passed under section 98 or section 99 of
the Act or under Article 136 of the Constitution in respect
of other orders can have any jurisdiction to deal with any
matter arising out of an election petition filed under the
Act. W do not therefore agree with the view expressed on
this question by the  Hi gh Court of Gujarat in Dr. Chotal a
Ji vabhai Patel’s case (supra). W therefore overrule the
said decision. W also overrule the decision of the Mdras
Hi gh Court in Kadi ravan alias Shansudeen V. B.
Thi rumal ai kumar, |.L.R  (1970) 2 Mad. 183 and the decision
of the Madhya Pradesh High Court in Laxm Narayan Nayak v.
Ranr atan Chaturvedi and O's., A l.R 1986 Madhya Pradesh 165
whi ch have taken the sane view as-in Dr. Chotal al Jivabha
Patel's case (supra). W are, however, in agreenent wth the
vi ew expressed by the Hi gh Court of Allahabad in 'Siaramv.
Nat huram & Ors., [1968] All. L.J. 576 and by the H gh Court
of Rajasthan in Randhan v. Shanwarlal, A l.R 1985 Raj ast han
185 which have held that by necessary inplication an appea
to the H gh Court froman interlocutory order passed by the
Single Judge of the H gh Court in the course of a trial of
an election petition filed under the Act is excluded. The
reasons given in the latter case by the Ful
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Bench of the Rajasthan H gh Court are indeed quite
substanti al .

The Division Bench of the H gh Court of Gujarat had,
therefore, no jurisdiction to hear the appeal filed by the
| st respondent against the interlocutory order passed by the
| earned Single Judge who was trying the election petition
We, therefore, set aside the judgnent of the Division Bench
of the H gh Court and dismss the Letters Patent appea
filed before the High Court. W however express no opinion
on the nerits of the case. The parties are at liberty to
resort to any other renmedy open to themin |aw. The appea
is accordingly allowed. No costs.

S. L. Appeal al | owed.
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