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ACT:

Crimnal Law Practice and Procedure-Two accused charged with
of fenses for conspiracy and other offences-Acquitted by
trial court Appeal heard by two Judges-Acquittal of one
accused and the other of offenses of conspiracy etc. upheld-
Difference of opinion with respect to offence under . s. 161
|.P.C.-Reference to third Judge-Jurisdiction of third Judge
to reopen entire matter.

HEADNOTE:

An I nspector of Police was charged with offenses under ss.
120B, 161, 218, 347 and 389 |.P.C and al so under _s. 5(1)
(a) read with s. 5(2) of the Prevention of Corruption Act.
Anot her accused was charged along with him for offenses
under ss. 120B and 165A, |.P.C. The trial court acquitted

both the accused. in appeal to the Hi gh Court a Bench of two
judges confirned the acquittal of the second accused and the
acquittal of the Inspector with respect to offenses under
ss. 120B, 218, 349 and 389, |.P.C., but wth respect to
of fenses wunder s. 161, |[|.P.C and s. 5(1) (a) of. the
Prevention of Corruption Act, the two Judges differed and
the matter was referred to a third Judge. The third /Judge
held that the Inspector was guilty of the offenses-under s.
161 and al so under ss. 120B. 218 and 347 |.P.C

In appeal to this Court by the Inspector and by the State
agai nst the acquittal of the second accused,

HELD : (1) As regards the second accused there was nothing
to justify an interference with his acquittal. 1310 H

(2) It was not pernmissible for the third Judge to reopen the
matter and. convict the Inspector for offenses wunder ss.
120B, 347 and 389 |.P.C., because it was not a case where
the entire matter had been left open for the opinion of the
third Judge. The di fference of opinion between the two
Judges was only with respect to the offenses under s. 161
I.P.C. and s. 5(1)(a) of the Prevention of Corruption Act
and the third Judge could only go into that aspect of the
matter. [309 B-D
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The Division Bench had upheld the acquittal of the Inspector
of Police for offenses under ss. 120B, 347 and 389 and the

State appeal in that respect had been disnmissed by the
Division Bench. That order. unless set aside in appeal to
this Court, was binding and conclusive in all subsequent

proceedi ngs between the parties. The principle of res
judicata is also applicable to crimnal proceedings and it
is not permissible in the subsequent stage of the sane
proceedings or in sone other subsequent proceedings to
convict a person for an offence in respect of which an order
for his acquittal has already been recorded. [309 F-H
Pritam Singh v. State of Punjab, 1956 S.C A l.R 415,
fol | owned.

Further when the second accused was acquitted of the charge
under s. 120B 1.P.C the basis of the charge against the
I nspector for conspiracy 7-LS879-jp. d/72

304

bet ween him and the second accused di sappeared. It was not
the case ,of the prosecution that he had conspired with
sone other person whose identity had not been established.
[310 E-F]

In view of the acquittal of the second accused it is also
not possible to maintain the conviction of the Inspector
under s. 161 |.P.C/ since it was not the prosecution case
that he had nade any demand directly for payment of illega
gratification. On the contrary, the prosecution case was
t hat t he | nspect or had attenpted to obt ai n such
gratification through instrunental ity of the second accused.
[311 B-C

JUDGVENT:

CRI' M NAL APPELLATE JURI SDI CTI ON: Crim nal” Appeal s Nos. 36 of
1969 and 202 of 1970.

Appeal fromthe judgnment and order dated January 17, 1969 of
the Rajasthan Hi gh Court in D.B. Crimnal Appeal No. 376 of
1965.

A S. R Chari and Sobhagmal Jain, for the appellant (in

Cr. A No. 36 of 1969).

K. B. Mehta for the respondent (in C._ A No. 36 of 1969)
(in C. A No. 202 of 1970).

S. C. CQupta, Ranesh Chand, S. Bhandare and P. H. Parekh, for
the respondent (in Cr. A No. 202 of 1970).

The Judgnent of the Court was delivered by

Khanna, J. This judgnent woul d di spose of crininal” appea

No. 36 of 1969 Bhagat Ramv. State of Rajasthan and crinina

appeal No. 262 of 1970 State of Rajasthan v. Ram Swaroop

Both the appeals have been filed on certificate granted by
the Raj asthan H gh Court.

Bhagat Ram during the year 1962 was posted as circle ins-
pector of police at Ganganagar. Ancestral village of Bhagat
Ram is Mehna in Tehsil Mga, District Ferozepur. Ram
Swaroop also belongs to that village. Both Bhagat Ram -and
Ram Swaroop were tried in the court of special judge, Ganga-
nagar for offenses under section 120B IPC for conspiring to
,extort bribe of Rs. 2,000 fromP WI N ranjan Dass of Myga

Charges were also franmed agai nst Bhagat Ram for of fenses
under sections 161, 218, 347 and 389 Indian Penal Code as
al so section 5 (1) (a) read with section 5 (2) of Prevention
of Corruption Act. Additional charge under section 165A
I ndian Penal Code was framed agai nst Ram Swaroop. Bot h
Bhagat Ram and Ram Swaroop were acquitted by the specia

j udge, Ganganagar in respect of all the charges. The State
of Rajasthan filed an appeal against the acquittal of the
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two accused. The appeal was heard by a Division Bench
consi sting of Tyagi and Lodha, T.T.
305

The Division Bench dism ssed the said appeal against the
acquittal of Ram SwarooP. The appeal of the State against
Bhagat Ram in so far as it related to his acquittal for
of fenses under sections 347, 218, 389 and 120B I PC was al so
di smi ssed. There was, however, a difference of opinion
between the two |earned judges on the point as to whether
the acquittal of Bhagat Rain for offenses under section 161
IPC and 5(1) (a) of Prevention of Corruption Act should be
mai nt ai ned. According to Tyagi, J., the case agai nst Bhagat
Ram for the above nentioned two of fenses had not been proved
and the State appeal in that respect also was liable to be
di smi ssed. As against that Lodha, J. took the view that
Bhagat Ramwas guilty of offenses under section 161 |Indian
Penal Code and section 5 (1) (a) of Prevention of Corruption
Act . He accordingly passed an order for the conviction of
Bhagat Ram for the above nmentioned two of fenses.

In viewof the difference between the two judges regarding
the acquittal of Bhagat Ram for of fenses under section 161
IPC and 5 (1) (a) of Prevention of Corruption Act, the case
was placed under section 429 of the Code of Crimna

Procedure before Jagat Narayan, J. Jagat Narayan, J. came to
the conclusion that the material on record showed that Ram
Swaroop and Bhagat Ram had entered into an agreenent to
extort bribe, from N ranjan Dass and, as such, were guilty
of an offence under section 120A punishable ‘under section
120B of Indian Penal Code. The learned judge, however, felt
that in view of the decision of the Division Bench, he could
not set aside the acquittal of Ram Swaroop. As  regards
Bhagat Ram the | earned judge cane to the conclusion that he
could set aside the acquittal of Bhagat Ram for offenses
under sections 120B, 218 and 347 | PC. Bhagat Ram was ' found
guilty by Jagat Narayan, J. of the offenses under sections
120B, 161, 218 and 347 IPC. For the offence under / section
161 I1PC, Bhagat Ramwas sentenced to undergo /rigorous
i mprisonnment for a period of one year and to pay a fine of
Rs. 5001- or in default to undergo rigorous inprisonnent for
a further period of three nonths. For the offenses under
sections 218 and 347 IPC, Bhagat Ram was sentenced to
undergo rigorous inprisonment for a period of one year on
each count. These sentences were or der ed to run
concurrently with the sentence inposed under section 161
IPC. No sentence was awarded for the offence under section
120B | PC. Bhagat Ram has filed crimnal appeal No.~ 36 of
1969 agai nst his conviction and sentence, while the State of
Raj asthan has filed appeal No. 202 of 1970 against. the
acquittal of Ram Swaroop.

The prosecution case is that a case under sections 408 and
420 | PC was registered on June 14, 1962 at police- station
Ganganagar on a report made by the general manager of
Ganganagar

306

Sugar M Il s agai nst Ranesh, an enpl oyee of the sugar mlls.

Bhagat. Ram who was circle inspector of Ganganagar, took
over the investigation of the above case. Bhagat Ram during
investigation came to know that Ranesh had sent t he
m sappropriated anount to his brother Puran Chand at
Ludhi ana. Bhagat Ram al so canme to know that Puran Chand had
entered into a transaction for the purchase of a truck from
PW Niranjan Dass of Moga for a- price of Rs. 22,000.

Niranjan Dass received Rs. 7,000 fromPuran Chand in that
connection. As Puran Chand could not pay the bal ance of the
purchase price, the bargain regarding the purchase of the
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truck was cancelled and the anount received by N ranjan Dass
was stated to have been returned to Puran Chand. It seens
that Bhagat Ramtook the stand that part of Rs. 7,000 had
been kept by N ranjan Dass wth hinself. Bhagat Ram
t heref ore. summoned N ranjan Dass to police station
Ganganagar. | n obedience to the sumons, N ranjan Dass went
with his brother Manohar Lal PWto Ganganagar police station
on July 27, 1962. Niranjan Dass and Manohar Lal could not
neet Bhagat Ramon that day but net himon the follow ng
day. Bhagat Ram then behaved in an unduly rude and harsh
manner to Niranjan Dass and kept himat the police station.
Manohar Lal apprehending trouble, returned to Mbga and took
with him Ram Swaroop ‘accused and sonme other persons.
Manohar Lal and his conpani ons reached Ganganagar on July
29, 1962. In the nmeanwhile, Bhagat Ram had gone to
H ndunmal kot. Acconpani ed by N ranjan Dass, Ram Swaroop and
ot hers, Manohar Lal went to H ndumal kot Dak bungal ow where
Bhagat Ram was staying. It is stated that Ram Swaroop went
inside the room .in which Bhagat - Ram was present, while
others stayed outside. After’ sone tinme Ram Swaroop cane
out of the roomand told N ranjan Dass and Manohar Lal not
to feel worried. Ni ranjan Dass was asked to give a
statement which was  thereafter recorded by Bhagat Ram
Bhagat Ram then produced three documents relating to the
agreement for the sale of truck and 'the receipt which
Ni ranj an Dass had obtained from Puran Chand. for the refund
of Rs. 7,000. Bhagat Ramthen told Niranian Dass to go back
to Mga. It was also nmentioned by Bhagat Ramthat if the
presence of N ranjan Dass was required for further
i nvestigation, he would be sunmoned agai n.

About 10 or 15 days after that, it is stated, Bhagat Ram
went to Moga in a jeep and stayed at the house of = N ranjan
Dass and Manohar Lal for the night. Wiile |eaving Mga
early next norning, Bhagat Ram told Niranjan Dass and
Manohar Lal that they should have a talk with Ram  Swaroop
and act according to Ram Swaroop’s instructions. After
Bhagat Ram had | eft Mbga, Ram Swaroop nmet Niranjan Dass and
i nforned himthat Bhagat Ram Wanted Rs. 21,000 as bribe for
havi ng hel ped Niranjan Dass

307

to get out of the trouble and that otherw se, N ranjan Dass
would be again entangled in the case. Niranjan Dass then
told Ram Swaroop that he would consult a | awer and give a
reply.

Ram Swaroop, according to the prosecution case, cane to
Niranjan Dass in the first week of October 1962 and showed
letter P. 2 which had been sent by Bhagat Ramto Ram Swar oop
from Alwar. 1In the course of that letter it 'was stated
Kindly kindness send that thing to Alwar. This is /very
i nportant and please do not be careless and slack in the
matter." Ram Swaroop told Niranjan Dass that the words "t hat
thing" in the letter referred to Rs. 2,000 and demanded t hat
amount from Niranjan Dass, so that it could be passed on to
Bhagat Ram Niranjan Dass expressed his inability to accede
to this demand. The Iletter was, however, retained by
Ni ranj an Dass. A few days thereafter Ram Swaroop again cane
to N ranjan Dass and showed himtel egram P. 3A dated OCctober
19, 1962. The tel egram had been addressed by Bhagat Ram to
Ram Swaroop and it was stated therein that Ram Swaroop
should ask N ranjan Dass to see Bhagat Ram and that
otherwise , warrants of arrest would be issued against
himThis telegram too was kept by N ranjan Dass, wth
hi nsel f.

On Decenber 26, 1962, it is stated, N ranjan Dass came tos
know that warrants for his arrest had been received by the
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Mbga police in the above nentioned case registered at
Ganganagar. Niranjan Dass then consulted a | awer and sent
conpl aint dated Decenber 26, 1962 to the Inspector GCenera

of Police, Special Police Establishnent. A case was
thereafter registered on the basis of the above conpl aint by
DSP  Umaid Singh of AntiCorruption Departnent. After

necessary investigation, Bhagat Ram and Ram Swaroop were
sent up for trial

In his statenent under section 342 of the Code of Crimina

Procedure, Ram Swaroop adnitted that he knew Bhagat Ram and
that he had gone to himon July 29, 1962 with Manohar La

and Niranjan Dass at Hi ndumal kot. Ram Swaroop denied that
Bhagat Ram had nade any demand through him for illega

gratification. According to Ram Swaroop, Bhagat Ram had
asked him to realise the enmbezzled anpbunt from N ranjan
Dass. The other all egati ons made agai nst himwere deni ed by
Ram Swar oop. he, however, adm tted having received letter P

2 and telegram P. 3A from Bhagat Ram and havi ng handed over
those docunents to Niranjan Dass. - Ram Swaroop added that he
had asked N ranjan Dass to pay the enbezzled anount which
was with him

Bhagat Ram adnmitted that he had been entrusted with the
i nvestigation of the case against Ramesh and that he had
called Nranjan Dass to Ganganagar in._ that connection

Bhagat Ram

308

denied having naltreated N ranjan Dass or having kept him
under unlawful detention. Bhagat Ramadm tted that N ranjan
Dass and Ram Swar oop had met himon July 29, 1962 at Hi nau-
mal kot but he deni ed havi ng made any demand through Ram

Swaroop for the paynent of Rs. 2,000 as bribe. It was
admtted by Bhagat Ramthat he had gone to Mdga but the
demand for any illegal gratification fromN ranjan Dass at

Mbga was denied by Bhagat Ram Bhagat Ram admitted ‘having
sent letter P. 2 and telegramP. 3A-to Ram Swaroop. As
regards the words "that thing", Bhagat Ram stated that they
referred to the enbezzl ed anount whi ch had been retained by
Ni ranj an Dass.

The trial court, as stated earlier, acquitted both the
accused, while the H gh Court nmintained the acquittal of
Ram Swar oop. As regards Bhagat Ram there was a difference
between the two judges. On the matter being referred to the
third judge, Bhagat Ram was convicted and sentenced as
above.

Argunments have been addressed in the two ~appeals by M.

Mehta on behalf of the State of Rajasthan, M. Chari on
behal f of Bhagat Ram and M. Gupta on behal f of Ram Swar oop.

After hearing the |learned counsel, we are of ~ the opinion
that the appeal filed by the State of Rajasthan nerits
di smssal, while that-filed by Bhagat Ram shoul d be al | owed.

It would appear fromthe resume of facts given above that
both Bhagat Ram and Ram Swaroop were acquitted by the spe-
cial judge. On appeal filed by the State of Rajasthan
against the acquittal of the two accused, Tyagi and Lodha,

JJ. maintained the order relating to the acquittal of Ram
Swar oop. As regards Bhagat Ram though there was a
di fference between the two judges regarding the correctness
of his acquittal for offenses under section 5(1) (a) of
Prevention of Corruption Act and section 161 of |ndian Pena

Code., they concurred with regard to the acquittal of Bhagat
Ram in respect of the charges under sections 120B. 218, 347
and 389 IPC. The State appeal against the acquittal of
Bhagat Ram was dismissed to that extent. The order which
was made by the | earned judges of the Division Bench reads
as under
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"BY THE COURT

The result is that the appeal of the State
agai nst the order of acquittal of respondent
Ram Swaroop is dismissed. The appeal of the
State so far as it relates to the acquittal of
respondent Bhagat Ram under sections 347, 218,
389 and 120B Indian Penal Code is al so
di sm ssed. In view of the difference of
opi nion about the acquittal of Bhagat Ram
under section 161 Indian

e and section5 (1) (a) of the Prevention of
Act, the matter nay be laid before Hon ble the
ice for referring it to the third judge."
of the fact that the State appeal against the
of Bhagat Ram for offenses under sections 120B,
and 389 | P C had been dismssed by the D vision
was, in our opinion, not permssible for the third
reopen the matter and convict Bhagat Ram for
under sections 347, 389 and 120B IPC. The nmatter
ef erred under section 429 of the Code of Crinmina
to Jagat - Narayan, J. because there was a
of opinion between Tyagi, J. and Lodha, J.
the correctness of the acquittal of Bhagat Ram for
under section 161 IPC and section 5(1) (a) of
of Corruption Act. Jagat Narayan, J. could go
this aspect of the matter and arrive at his
. The present was not a case wherein the entire
ating to the acquittal “or conviction of Bhagat Ram
| eft open because of a difference of opinion
he two judges. Had that been the position, the
e relating to Bhagat Ram could legitimately be
by Jagat Narayan, J. and he could have formed his
of the matter regarding the correctness of the
acquittal made by the trial judge in respect of
m On the contrary, as nentioned earlier, an
der had been made by the Division Bench “uphol di ng
ittal of Bhagat Ram for offenses under sections
, 347 and 389 IPC and the State appeal in that
ad been dismssed. The above decision of the
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in convicting Bhagat Ram for offenses under
120B, 218 and 347 | PC despite the order  of the
Bench. It was, in our opinion, ~not wthin the
of the learned judge to reopen the matter and
above order of convictionin the face of the
rder of the Division Bench whereby the order of
of Bhagat Ram made by the trial judge in respect
id three charges had been affirned. The order of
on Bench unl ess set aside in appeal to this Court,
ng and conclusive in all subsequent proceedings
e parties. The principle of res judicata is  also
to crimnal proceedings and it is not perm ssible
bsequent stage of the same proceedings or in sone

ot her subsequent proceedings to convict a person for an
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n respect of which an order for his acquittal has
een recorded. The plea of autrefois acquit as a
osecution enbodied in section 403 of the Code of
Procedure is based upon the above whol esome

In the case of Sanbasi vamv. Public Prosecutor, Federal of

Mal aya(1),

Lord MacDernott observed
"The effect of a verdict of acquitta
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pronounced by a conpetent Court on a |lawfu
charge and after a lawful trial is not
conpletely stated by saying that the person
acquitted cannot be tried again for the sane
of f ence. To that it nust be added that the
verdict is binding and conclusive in al
subsequent proceedi ngs between the parties to
the adj udi cati on.
The maximres judicata pro veritate accipitur’
is no less applicable, to criminal than to
civil proceedings. Here, the appellant having
been acquitted at the first trial on the
charge of having ammunition in his possession
the prosecution was bound to accept t he
correctness of ‘that verdict and was precl uded
from takingany steps to challenge it at the
second trial."
"The above observations were quoted with approval by this
Court in the case of Pritam Singh v. State of Punjab(2). W
are, therefore, of the opinion that the judgment of Jagat
Narayan, ~J. in so far ashe has convicted Bhagat Ram for
of fenses under sections 120B, 218 and 347 |PC cannot be
sust ai ned.
The matter can al so be | ooked at from anot her angl e. " The,
charge under section 120B IPC related ‘to , conspiracy
bet ween Bhagat Ram and Ram Swaroop for extorting Rs. 2,000
as illegal gratification from N ranjan Dass. When Ram
Swar oop was acquitted of the charge under section 120B | PC,
the basis of the charge agai nst Bhagat Ram for. conspiracy
between him and Ram_ Swaroop disappeared. 1t is not the
case of the prosecution that Bhagat Ram bad conspired wth
another person and even though the identity of the other
person has not been established. Bhagat Ramwould still be
guilty for the offence under section 120B |PC On the
contrary, the case of the prosecution was that Bhagat Ram
had conspired with Ram Swaroop to extort Rs. 2,000 as
illegal gratification from N ranjan Dass. Once Ram Swaroop
was acquitted in respect of the charge relating to
conspiracy, the charge agai nst Bhagat Ram for ~ conspiracy
must necessarily fall to the ground.
So far as the State appeal against the acquittal” of Rain
Swaroop is concerned, we find that there —are concurrent
findings of the trial court and the Hgh Court that the
evi dence on record had failed to prove that he was guilty of
of fenses wunder sections 120B and 165A | PC. Not hi ng~ has,
been brought to our notice at the
(1) [1950] A.C. 458.
(2) [1956] S.C.R 415.
311
hearing of the appeal as may justify interference with those
concurrent findings by a fresh appraisenment “of t hat
evi dence. W are, therefore, of the viewthat the State
appeal against the acquittal of Ram Swaroop is liable to be
di sm ssed
As regards the conviction of Bhagat Ram for the offence
under section 161 IPC, we find that it is not t he
prosecution case that Bhagat Ram had nmade any demand
directly to Niranjan Dass for paynent of illegal
gratification. On the contrary, the Hi gh Court found that
Bhagat Ram had not denanded bribe directly from Niranjan
Dass. The case set up by the prosecution is that Bhagat Ram
attenpted to obtain illegal gratification from N ranjan Dass
through the instrunentality of Ram Swaroop. 1In view of the
acquittal of Ram Swaroop, it is not possible to maintain the
conviction of Bhagat Ram The acquittal of Ram Swaroop
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woul d necessarily lead to the conclusion that the prosecu-
tion allegation about Ram Swaroop havi ng nade a demand of
illegal gratification fromNiranjan Dass for Bhagat Ram has
not been proved. The case, in the circunstances, against
Bhagat Ram for asking for bribe through Ram Swaroop rnust
consequently fail. It would indeed be incongruous and
inconsistent to acquit Ram Swaroop, for offenses under
sections 165A and 120B | PC and, at the sane tine, to convict
Bhagat Ram for the offence tinder section 161 | PC for asking
for bribe fromNi ranjan Dass through the instrunentality of
Ram Swar oop.

We, therefore, accept the appeal of Bhagat Ram and set
aside .his conviction and acquit him The appeal of the
State of Rajasthan against the acquittal of Ram Swaroop 1is
di sm ssed

V.P.S. Appeal al | owed.
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