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For allegedly possessing 11 gns. of opiumw thout |icence, the
appel | ant has been convi cted under Section 9(c) read with Section 18 of
the Narcotic Drugs and Psychotropi c Substances Act, 1985 (hereinafter
referred to as "the Act"). He has been sentenced to undergo rigorous
i mprisonment for 10 years and to pay a fine of Rs.1 lakh and in default
of payment of fine to suffer further rigorous inprisonnent for six
nonths. It is stated at the Bar that the appellant has already
under gone sentence of about 8 years.

No- one has appeared for the appellant. Fromthe nenmo of the
appeal it is found that the conviction and sentence awarded to the
appel | ant has been assailed nainly on the ground of violation of the
provi sions of Sections 42 and 50 of the Act. The |earned counsel
appearing for the respondent-State has, however, contended that as there
was substantive conpliance of the provisions of the Act, no interference
is called for.

According to the prosecution, the Sub I nspector of Police received
a tel ephoni ¢ nmessage on 6.10.1990 at about 8.30 a.m that narcotic drugs
were being sold at T.C. Junction. He recorded the information /in the
general diary and proceeded to the scene of occurrence in a jeep./ on
reaching T.C. Junction at about 8.45 a.m he saw the accused carel essly
wal ki ng fromthe bus shelter towards Kathu Paranbu side. Allegedly
seeing himin suspicious condition, the Sub |Inspector along with his
party approached himand after disclosing his identity searched the
person of the accused in presence of witnesses. It was found that
inside the fold of Dhoti, which the appellant was wearing, opium had
been conceal ed in a polythene bag. As he was found unauthorisedly
possessing the opium he was arrested and the opi um sei zed was wei ghed
to be 11 gnms. CQut of that 2 gns. each were separated and two sanpl es
were roped in plastic paper. On enquiry fromthe accused whet her he
woul d like to meet any higher official or Gazetted Oficer, he allegedly
replied in negative. Section 42 of the Act provides:

"42. Power of entry, search, seizure and arrest without
warrant or authorisation. - (1) Any such officer (being an
of ficer superior in rank to a peon, sepoy or constable) of
the departments of central excise, narcotics, custons,

revenue intelligence or any other department of the Centra
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Government or of the Border Security Force as is enpowered
in this behal f by general or special order by the Centra
Covernment, or any such officer (being an officer superior
in rank to a peon, sepoy or constable) of the revenue, drug
control, excise, police or any other departnent of a State
CGovernment as is enmpowered in this behalf by general or
special order of the State Governnment, if he has reason to
bel i eve from personal know edge or information given by any
person and taken down in witing, that any narcotic drug, or
psychotropi c substance, in respect of which an offence

puni shabl e under Chapter |V has been conmitted or any
docunent or other article which may furni sh evidence of the
conmi ssion of such offence is kept or concealed in any
bui | di ng, conveyance or enclosed place, may, between sunrise
and sunset -

(a) enter into-and search any such buil di ng, conveyance or
pl ace;
(b) i'n case of resistance, break open any door and renobve

any obstacle to such entry;

(c) sei ze such drug or substance and all materials used in
the manufacture thereof and any other article and any

ani mal or conveyance whi ch he has reason to believe to

be liable to confiscation under this Act and any

document or other article which he has reason to

beli eve may furnish evidence of the commission of any

of f ence puni shabl e under Chapter 1V relating to such

drug or substance; and

(d) detain and search, and, if he thinks proper, arrest
any person whom he has reason to believe to have

conmitted any of fence puni shabl e under Chapter 1V

relating to such drug or substance:

Provided that if such officer has reason to believe that a
search warrant or authorisation cannot be obtained w thout
af fording opportunity for the conceal ment of evidence or
facility for the escape of an of fender, he may enter and
search such buil di ng, conveyance or encl osed pl ace at any
time between sun set and sun rise after recording the
grounds of his belief.

(2) Where an officer takes down any information inwiting
under sub-section (1) or records grounds for his belief

under the proviso thereto he shall forthwith send a copy
thereof to his inmrediate official superior.™

Section 50 of the Act prescribes:

"50. Condi ti ons under which search of persons shall be
conducted - (1) Wien any officer duly authorised under
section 42 is about to search any person under the

provi sions of Section 41, section 42 or section 43, he
shall, if such person so requires, take such person w thout
unnecessary delay to the nearest Gazetted O ficer or any of
the departments mentioned in section 42 or to the nearest
Magi strate.

(2) If such requisition is made, the officer may detain
the person until he can bring himbefore the Gazetted
Oficer or the Magistrate referred to in sub-section (1).

(3) The Gazetted Officer or the Magistrate before whom any
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person is brought shall, if he sees no reasonabl e ground for
search, forthwith discharge the person but otherw se shal
direct that search be made

(4) No fenmal e shall be searched by anyone excepting a
female."

Keeping in mnd the grave consequences which are likely to follow on
proof of possession of illicit articles under the Act, nanely, the
shifting of the onus to the accused and severe punishnment to which he
becomes liable, the Legislature has enacted and provided certain

saf eqguards in various provisions of the Act including Sections 42 and 50
of the Act. A Constitution Bench of this Court in State of Punjab vs.
Bal dev Singh [1999 (6) SCC 172] has held that while conducting search
and seizure in additionto the safeguards provided under the Code of
Crimnal Procedure, the safeguards provided under the Act are also
required to be followed.~ The harsh provisions of the Act cast a duty
upon the prosecution to strictly follow the procedure and conpli ance of
the safeguards. |Inthat case the Court observed

"Prior to the passing of the NDPS Act, 1985 control over
narcoti c drugs was being generally exercised through certain
Central enactnents though some of the States al so had

enacted certain statutes with a viewto deal with illicit
traffic in drugs. /The Opiumact, 1857 related mainly to
preventing illicit cultivation of poppy, regulating

cultivation of poppy and manufacture of opium The Opium
Act, 1878 suppl emented the Opium Act, 1857 and nade
possessi on, transportation, imnport, export, sale, etc., of
opi um al so an offence. The Dangerous Drugs Act, 1930, was
enacted with a view to suppress traffic i n contraband and
abuse of dangerous drugs, particularly derived from opium

I ndi an henp and coca | eaf etc. The Act prescribed maxi mum
puni shment of inprisonment for three years with or without
fine, in so far as the first offence is concerned and for
the second or the subsequent offence the punishnent could go
up to four years’ RI. These Acts, however, failed to
control illicit drug traffic and drug abuse on the other
hand exhi bited an upward trend. New Drugs of addiction
known as psychotropi c substances al so appeared on the scene
posi ng serious problenms. It was noticed that there was an
absence of comprehensive |aw to enable effective contro

over psychotropic substances in the nanner envi saged by the
I nternational Convention on Psychotropi c Substances, 1971
The need for the enactnent of some conprehensive-legislation
on narcotic drugs and psychotropi c substances was,

therefore, felt. Parlianent with a viewto neet a socia
chal | enge of great dimensions, enacted the NDPS Act, 1985 to
consol idate and anend existing provisions relating to
control over drug abuse etc. and to provide for enhanced
penalities particularly for trafficking and various other

of fences. The NDPS Act, 1985 provides stringent penalties
for various offence. Enhanced penalties are prescribed for
the second and subsequent offences. The NDPS Act, 1985 was
amended in 1988 w.e.f. 29.5.1989. M ni num puni shrent of 10
years’ inprisonment which may extend upto 20 and a mini num
fine of Rs.1 | akh which may extend up to Rs.2 | akhs have
been provided for nost of the of fences under the NDPS Act,
1985. For the second and subsequent offices, m nimm

puni shment of inprisonment is 15 years which may extend to
30 years while minimumfine is Rs.1.5 | akhs which may extent
to Rs.3 lakhs. Section 31(a) of the Act, which was inserted
by the Anendnent Act of 1988, has even provided that for
certain offences, after previous convictions, death penalty
shal | be inmposed, w thout |eaving any discretion in the
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court to award inprisonnent for life in appropriate cases.
Anot her amendnent of consi derabl e i nportance introduced by
the Anendnent Act, 1988 was that all the offences under the
Act were made triable by a Special Court. Section 36 of the
Act provides for constitution of Special Courts manned by a
person who is a Sessions Judge or an Additional Sessions
Judge. Appeals fromthe orders of the Special Courts lie to
the Hi gh Court. Section 37 makes all the offences under the
Act to be cogni zabl e and non-bail able and al so | ays down
stringent conditions for grant of bail. However, despite
the stringent provisions of the NDPS Act, 1985 as amended in
1988 drug business is boom ng; addicts are rapidly rising;
crime with its role in narcotics is galloping and drug
trafficking network is ever-growing. Wile interpreting
various provisions of the statute, the object of the

| egi sl ation has to be kept in view but at the sane time the
interpretation hasto be reasonable and fair."

After referring to host of judgnents, the Constitution Bench of the
Court hel'd that the provisions of Sections 42 and 50 are nandatory and
their non conpliance woul d render the investigationillegal. It was
reiterated that severer the punishnent, greater the care to be taken to
see that all the safeguards provided in the statute are scrupuously

foll owed. The safeguards nentioned in Section 50 are intended to serve
a dual purpose to protect the person against false accusation and
frivolous charges as also to lend credibility to the search and sei zure
conducted by the empowered officer. If the empowered officer fails to
conply with the requirenents of the Section, the prosecution is to
suffer for the consequences. The legitinmacy of the judicial process nay
come under the cloud if the court is seen to condone acts of |aw essness
conducted by the investigating agency during search operations and nay
al so underm ne respect for the | aw and nmay have the effect of

unconsci onably conpronising the adm nistration of justice.

In State of Punjab vs. Balbir Singh [1994(3) SCC 299] it was held
that under Section 42(2) the enmpowered officer who takes down any
information in witing or records the grounds under 'proviso to Section
42(1) should forthwith send a copy thereof to his imrediate officia
superior. |If there is a total non conpliance of the provisions the sanme
affects the prosecution case. To that extent it is mandatory. To the
sane effect is the judgment in Sai yad Mohd. Saiyad Urmar Saiyad & Os.
vs. State of CGujarat [1995 (3) SCC 610].

In this case the violation of the nandatory provisions is wit
large as is evident fromthe statement of K.R Prenchandran (PW).
After recording the information, the wi tnesses is not shown to have
conplied with the mandate of sub-section (2) of Section 42 of the Act.
Simlarly the provisions of Section 50 have not been conplied with as
the accused has not been given any option as to whether he wanted to be
searched in presence of a Gazetted O ficer or Magistrate. The
conpliance of Section 50 is held to have been ful filled on his (PW)
asking the accused "whether | should search himin the presence of
senior officers or Gazetted officer”. The accused was required to be
apprised of his right conferred under Section 50 giving himthe option
to search being nade in presence of gazetted officer or the Magistrate
The accused is not shown to have been apprised of his right nor any
option offered to himfor search being conducted in the presence of the
Magi strate

We are of the firmopinion that the provisions of sub-section (2)
of Section 42 and the mandate of Section 50 were not conplied with by
the prosecution which rendered the case as not established. 1In view of
the violation of the nandatory provisions of the Act, the appellant was
entitled to be acquitted. Both the trial court as well as the Hi gh
Court have failed to consider this aspect of the matter which warrants
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the setting aside of the inpugned judgnent.

Under the circunstances the appeal is allowed by setting aside the
i mpugned judgnment. The appellant is directed to set at liberty
forthwith unless required in any other case.

(D. M Dhar madhi kari)
April 16, 2002




