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ACT:

Evi dence Act, 1872-S.114 (a)-Presunption to be drawn agai nst
the accused is a matter which depends on the circunstances
of each case

Crimnal Procedure Code, 1973, s. 313-1t is permssible to
accept that part of the statement which accords with the
evi dence on the record and toact upon it--Evidence--Finger
print evidence at crine, scenes, reliability of.

HEADNOTE:

Ni shan Chand (deceased), son  of appellant Mohan Lal
resident of Roranwali, was the Secretary of Roranwali, and
Phul ukhere Co-operative Societies. - Respondent Ajit /Singh,
Ni shan Chand’s friend, was the Secretary of Roranwall Patti
Si khan Co-operative Society. He also lived in village
Roranwal i, with his maternal uncle CGurdial Singh who was the

village Chairman. On June 17, 1974 both N shan Chand and
the respondent left for villages Lanbi and Mal aut~ on -the
forner’'s bicycle for depositing the nopneys realised on
account of the dues of the Co-operative societies. ~They did
not, however, return to Roranwali that night. On the next
day, Satpal, the younger brother of N shan Chand, found the
bicycle of his brother Iying at some distance from the
boundary of the village near a culvert and his brother’s
body in a field at a short distance fromthere and i nforned
his father Mhan Lal. Mhan Lal and his brother  Dharam
Chand went to the place where the dead body lay. The  dead
body had many injuries, and a bl ood stained blade of a knife
(Ex. P3) was lying near it. A black piece of cloth "fifty"
was |ying at sone distance on the road, and as it was worn
by Ajit Singh the-previous day, a report was |odged with the
pol i ce. Ajit Singh was arrested on 21st June, 1974 and on
his information that he had buried a sumof 41.00/- and a
gold ring in his purse, tied in a handkerchief, near the
water |ift, and had conceal ed the bl ood stained clothes and
a shoe inside the heap of cotton ’sticks’ in a kiln on a
road, the Police recovered those articles at his instance.
The bundle of currency notes which was recovered at the
i nstance of the respondent contained one currency note of
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Rs. 100/- which was suspected to have fingerprints. Ait
Singh was tried and was convicted by the Additional Sessions
Judge of offences under ss. 302, 392 and 397 |.P.C. The
Addi ti onal Sessions Judge sentenced himto death for the
of fence under secton 302 |I.P.C. and to rigorous inprisonnent
for five years and seven years respectively for the offences
under sections 392 and 397 |.P.C. On appeal, the H gh Court
gave himthe benefit of doubt and acquitted him Mhan La
(father of the deceased) and one Surinder Kumar filed the
present appeal, by special |eave.

Al'l owi ng the appeal, the Court,

HELD : (1) While considering the statenent of the accused
under section 313 Cl. P.C, 1973 it is permssible to
reject the exculpatory part of the statenent iif it is
di sproved by the evidence on record, and to acts upon it.
[ 832 B(C]

Ni shi kant Jha V. State of Bihar [1969] 2 SCR 1033; Appli ed.
(2) The evidence on record was sufficient to show that the
statenment / of ~ the respondent which led to the recovery of
certain articles was not only voluntary but fell within the
purvi ew of section 27 of the Evidence Act in as much as the
"fact discovered" was the place from which the various
articles were produced by the respondent and his know edge
of it. Moreover the actual recovery of the currency notes,
the ring (bearing the initials of the deceased) and the
purse (containing a/library card having the address of the
respondent) in pursuance of the information given by the
respondent, and at his instance, was sufficient guarantee of
the truth of that information and it could safely have been
relied upon by the H gh Court. [834 C D

(3)There is no gainsaying the fact that ~a majority of
fingerprints found at crime scenes or crinme articles are
partially smudged, and it is for the experienced and skill ed
fingerprint expert to say whether a mark is wusable as
fingerprint
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evi dence. Simlarly it is for a conpetent technician to
examne and give his opinion whether the identity can be
established, and if so whether that can be done on eight or
even |l ess identical characteristics in-an appropriate case.
In this case there was the categorical statenent of the
Director, Finger Print Bureau, Phillaur, that one particul ar
i mpression on the currency note was phot ogr aphi cal Iy
enlarged alongwith the right mddle finger inpression of the
respondent, that it was conparable, and there existed not
| ess t han eight points-of simlarity i.e. mat chi ng
characteristic details in their identical sequence, without
any discordance, between its conparable portion and the
correspondi ng portion of the photographically enlarged right
mddle finger inpression. The Director graphically showed
the eight points of sinmlarity, in their sane ‘form and
position and indicated the nature, direction and sequence of
each point. He clearly stated that so many points of
simlarity could not be found to occur in inpressions  of
different thunbs and fingers and that they were identica
and were of one and the same person. [840 F-G 841 D E]

(4) The recovery of incrimnating articles in pursuance of
the respondent’s information is an inportant piece of
evi dence against him The question whether a presunption
should be drawn against him under illustration (a) of
section 114 of the Evidence Act is a matter with depends on
the evidence and the circumstances of each case. The nature
of the recovered articles, the manner of their acquisition
by the owner, the nature of the evidence about their
identification, the manner in which the articles were dealt
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with by the accused, the place and the circunstances of
their recovery, the length of the intervening period and the
ability or otherw se of the accused to explain the recovery,
are sone of those circunstances. All these factors were
agai nst the respondent.[841 G H, 842 A]

Bai ju Bharosa v. State of Madhya Pradesh [1978] 2 SCR 594
reiterated

(5)The ring (Ex. Pl) was nade of gold and bore the
initials of the deceased, and the goldsmth was able to
establish that it belonged to the deceased. It was found
tied in a handkerchief alongwith other t wo hi ghl y
incrimnating articles, nanmely, the finger marked currency
note and the respondent’s own purse about whose identity
there could possibly be no reason for any doubt. The
respondent knew that he would be suspected of the crine
because the deceased was last seen in his conpany, and the
fact that he buried the articles near the water lift in the
m ddl e - of the way |eading from Khankanwali to his village
shows 'that he wanted the articles tolie there wuntil he
could feel reassured enough to dig themout. 1t so happened
however that he was suspected fromthe very begi nning, was
arrested within four days and gave the information wthin
the next two days which led to the discovery of an inportant
fact wthin the meaning of section 27 of the Evidence Act.
It nust therefore 'be held that the incrimnating articles
were acquired by the respondent at one and the sane tine and
that it was he and no one el se who had robbed the deceased
of the noney and the ring and had hidden themat a place and
in a mnner which was known to him Then there is the
further fact that the respondent was unable to explain his
possession. All these facts were not only proof of robbery
but were presunptive evidence of the charge of mnurder as
wel | .[842 B-F]

Wasim Khan v. The State of U P. [1956] SCR 191; Tul siram
Nanu v. The State, AIR 1954 SC 1; Sunderlal v. The State of
MP., AR 1954 SC 28 Alisher V. State of U P. [1974] 4 SCR
254; and Baiju @Bharosa v. State of MP., [1978] 2 /SCR 594
reiterated

(6) The H gh Court conmitted serious errors in reading the
evi dence on the record and very often based its findings on
nmere conj ectures. Its finding that —the prosecution had
failed to "connect the accused with the commission of the
crime" was quite incorrect and nmust be set aside. Reasoning
of Hgh Court examined with reference to the direct -and
circunstantial evidence on record. [838-C D

JUDGVENT:

CRI M NAL APPELLATE JURI SDICTION : Criminal Appeal No. 377 of
1975.

From t he Judgnent and Order dt. 9th July, 1975 of the Punjab
and Haryana Hi gh Court in Crimnal Appeal No. 1423 of 1974.
825

S. C. Manchanda and N. K. Agarwal for the Appellants.

D. Mookerjee, S. K Mhta, K R Nagaraja and P. N. Puri
for Respondent No. 1

Hardev Singh for Respondent No. 2.

The Judgrment of the Court was delivered by

SHI NGHAL, J.-This appeal by special Ileave is directed
agai nst the judgnent of the Punjab and Haryana Hi gh Court
dated July 9, 1975, giving benefit of doubt to respondent
Ajit Singh (hereinafter referred to as the respondent) and
acquitting himof offences under sections 302, 392 and 397
|.P.C. for which he was convicted by the Additional Sessions
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Judge of Faridkot on Cctober 31, 1974. The Additiona
Sessi ons Judge had sentenced the respondent to death for the
of fence under section 302 |I.P.C. and to rigorous inprison-
ment for five years and seven years respectively for the
of fences under, sections 392 and 397 |.P.C
Ni shan Chand (deceased); son: of appellant Mhan Lal (P. W
5), was a resident of Roranwali. He was Secretary of
Roranwal i and Phulu Khera Co-operative Societies. The
respondent was Ni shan Chand’s friendand was Secretary of
Roranwal i Patti Sikhan Co-operative Society. He also used to
live in village Roranwali with his maternal-uncle Gurdia
Si ngh who was the village Chairman

It is alleged that N shan Chand and the respondent |eft
together on June 17, 1974, for villages Lanbi and Mal out on
Ni shan Chand’'s bicycle, as they had to deposit the npney
realised by them They did not however return to Roranwal
that night. Mhan Lal’s other son Satpal, who was, studying

in Class VIIl in a school at Sikhanwal a, saw Ni shan Chand’' s
bi cycl e Iying at sone distance fromthe boundary of village
Roranwal i, ~near a culvert, on the "Pakka" road l|eading to

Si khanwal a, and he also saw a nan lying dead in a field at a
short distance fromthere. As the dead body appeared to be
of Ni shan Chand, Satpal went back to his house and inform ed
his father Mohan Lal® (P. ~ W 5) at about 7 a. m Mhan Lal
(P W 5) and his brother Dharam Chand (P. W 8) went to
the place where the dead body was |ying. It bad many
injuries and a bl ood stained blade of Knife (Ex'. P. 3) was
lying near it. A black piece of cloth ("fifty") was |ying
at some di stance towards the road. ~As N shan Chand used to
bring hone the noney of the societies some times, Mhan La
suspected that the respondent mi ght have murdered him for
the noney.lIt seenmed to him that the black piece of
cloth ("fifty") belongedto the respondent” which he was
wearing on the previous norning. Mdhan Lal therefore |eft
for police station Lanbi, which was at a distance of about 9
mles from the place of occurance. As he found Sub-
i nspector Harnek Singh (P. W 19). it Sikhanwal a bus stand,
he reported the matter to him at about 9.30 a.m ~The Sub-
I nspector recorded Mhan Lal’'s statenent and sent it  al ong
with constable Mal Singh to police station Lanbi for
regi stering a case.

2 320 SCI/78
826
S.1. Harnek Singh went to the place of occurrence with Mhan

Lal and found Dharam Chand (P. W 8) and N shan Chand’s
nother Smt. Agyawanti near the dead body.  He found foot-
prints two of bare foot and one with the shoe near the dead
body. The bl ade of knife (Ex. P. 3) was also found 1ying
near the dead body and a shoe was found lying in the water
channel at a distance of 7 or 8 "karanms’ The snall piece of
black cloth ("fifty") (Ex. P. 4) was found Ilying at a
di stance of 25 or 30 'karams’ fromthe dead body. The Sub-
I nspector recorded the statement of Smt. Agyawant i . He
lifted moulds of the foot-prints and took them in his
possessi on. The bl ood stained bl ade of knife (Ex. P. - 3)
was al so taken in possession vide nmenorandum ( Ex. P. K)
and was seal ed. The Sub-Inspector took the shoe also in his
possession. He prepared, an inquest report and sent N shan
Chand’s dead body for postnortem exam nation. Dr. P. K
Narang (P. W 1) of Civil Hospital G dderbaha exam ned the
dead body and found 12 injuries, all of which were ante-
nortem The doctor found that N shan Chand’'s death was due
tothe injuries to vital organs of the brain as a result of
injuries Nos. 1 and 2 which were as foll ows, -
(i)A stab wound with clean cut edges 2. 5 X
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0. 5cm on the front of left side of forehead
j ust above the eye brow. Bl ood stained brain
matter was comng out of the wound. Bone
under neat h was cut, and the wound was directed
backwar ds and downwar ds.
(ii)A stab wound 3.5 X 1 cm wth clean cut
edges on the left tenporal region of head 7.5
cm above the ear, directed downwards and
i nwards. Bone underneath was cut."
The nedical officer expressed the opinion that these two
injuries were individually sufficient to cause death in the
ordi nary course of nature.
it was found during the course of the investigation that
Ni shan Chand had collected the dues of the co-operative
societies fromAtnma Singh., Avtar Singh and Balli Singh and
ot hers on June 17, 1974, and had gone with the respondent to
deposit the sane in the Central Cooperative Bank, Malout.
I nspector . Gurdial Singh (P. W 14) of the Co-operative
departnment had al so gone there to attend a nmeeting of his
department.~ Ni shan Chand and the respondent net himafter 3
P.M and asked himto get the sum of about Rs. 2000/-
deposited in the Bank.” He could not however succeed in
depositing the noney as the cash had been closed by that
time. It is alleged that N shan Chand collected Rs. 4156/-
and that be and the respondent nmet Darshan Lai (P. W 6) at
Lanbi at 6.30 p.m/ The prosecution has relied on the
statement of Darshan Lal (P. W 6) for ‘the subsequent
conduct of the respondent and has led its evidence to show

that he was searched but could not be found. He was
arrested on June 21, 1974, at about 8 p.m near village
Fat uekher a. He was interrogated by the I'mvestigating

Oficer and is alleged to have nade statenent Ex.P.O on
June 23, 1974, to the effect that he had buried a. sum of
about Rs. 4100/- and

827

a gold ring in his purse tied in _a handkerchief near the
water |lift in the mddle of theway leading from village
Khankhanwal i to Roranwali which he could recover, ‘and that

he had kept conceal ed his clothes and one shoe under the
heap of <cotton "sticks" in a kiln_ on_ the road outside
Khankhanwal i village which also he could recover. The
respondent’s statement to that effect was recorded in-the
presence of wtnesses Balbir Singh (P. W 7) and Avtar
Si ngh. The respondent then went to the place near the heap
of cotton "sticks" and recovered the bl ood stained clothes
Ex. P. 5to P. 7, which were in jhola’ Ex. P. 8, along
with a shoe. The recovered articles were taken “in police
custody vide nenorandumEx. P. 0. It is further alleged
that the respondent went to the, place near the water /lift
and dug out a handkerchi ef which contained currency notes of
Rs. 4142/gold ring Ex. P. 1 and purse Ex. P~ 9. One
currency note No. AD 53007632 of Rs. 100/- (Ex. P.. 10),
which was at the ton of the bundle of currency notes, had
sone bl ood stained fingerprints. The purse (Ex. P. 9) —was
of plastic on which Governnent College, Mikhtsar, was
witten in Punjabi and English and it contained a Ilibrary
card of R S D College, Ferozepur, which contained the
address of the respondent witten in English. The ring was
of gold and wei ghed about 3 grams. The initials 'N. C.

were inscribed onit. Al the articles were sealed and were
taken in possession vide nenorandum Ex. PR Mhan Lal (P
W 5) has identified the ring to be that of his son N shan
Chand which he was wearing when he | eft the house. Kart ar
Singh (P W 17) of village Lanbi has stated that lie
prepared the ring for N shan Chand 8 or 9 nonths before his
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statenment and had made the inscription as desired by him
The Sub-Inspector mnmde an application before WMagistrate
Mukhtiar Singh (P. W 3) on June 28, 1974, for taking the
moul ds of the foot-prints of the respondent. The noul ds
prepared by himwere not found fit for comparison and wire
again taken on July 4, 1974 in the presence of Magistrate
Dina Nath (P. W 2). They were sent for conparison to the
Director of Forensic Laboratory who has nade his report Ex.
P. FF stating that the inpressions on the crinme mould were
found to tally with the test noul ds.

Fi nger inpressions (Ex. PF/2) of the respondent were also
taken by Magistrate, Mikhtsar, and were sent for conparison
along with the finger inpression on the currency note of Rs.
100/ - (Ex. P. 10) to the Director Fingerprint Bureau
Phillaur. The Director”s report Ex. P. BBis on the record.
He photographically enlarged the inpressions and expressed
the opinion that there were eight points of Simlarity in
respect  of the formand the position, which were graphically
shown by himin his report, and that the nature, direction
and sequence of  each point had been indicated in its
rel evant circle. According to the expert, so many points of
simlarity could not be foundto occur in the inpressions of
different fingers and that they were "identical or are of
one and the same person”. The expert ignored the other
i npressions which/'were sufficiently smudged or were partly
interfered with by the design and the printed witing of the
currency note or were faint.

828

The respondent was nedically exanmned an the very next day
of his arrest and the nedical officer’s report Ex. P.F has
been placed on the record, according to which he had three
sinpl e | acerated wounds of a duration of nore-than 48 hours
on the left ring finger.

As has been stated, the Additional ~Sessions Judge of
Fari dkot found the respondent guilty of the offences ' under
sections 302, 392 and 397 |.P.C. As the Hi gh Court has set
aside the conviction by its inmpugned judgnent dated July 9,

1975, by giving the benefit of doubt to the respondent,

Mohan Lal (P. W 5), father of N shan Chand (deceased), and
one Surinder Kumar have filed the present appeal by ~ specia

| eave.

The Hi gh Court has exam ned the question of notive first~ of
all and has referred to the good relations between the
respondent and the deceased. It has al so nade a nention - of
the statement of the respondent that he and the deceased
left village Roranwali on the bicycle of the deceased, for
Mal out, on June 17, 1974, at about 7.30 a.m The H gh Court
has then exam ned the evidence of the prosecution regarding
the alleged collection of Rs. 4256/- by N shan Chand /from
four persons on June 17, 1974, and his failure to  deposit
the sane in the Central Co-operative Bank at Ml out -and has
taken the view that the collection of the noney by Nishan
Chand had not been proved and that the notive for the 'crinme
had not been established.

The first itemof collection relates to the recovery of Rs.

2000/ from Avtar Singh (P. W 10) at Malout on June 17,

1974. Avtar Singh has stated that he had taken a loan from
the Co-opcrative Society of his village and had been asked
by the deceased to repay it. He promised to make the
repaynent at Mal out Mandi. He took his wheat there on June
17, 1974, and asked his conm ssion agent to pay Rs. 2000/ -
to the deceased. Rs. 2000/- were accordingly paid by his
conmi ssion agent to the deceased. He has further stated that
one Atma Singh (P. W 12) paid Rs. 623/- in his presence to
Ni shan Chand. Avtar Singh however did not obtain a receipt
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for the paynent from N shan Chand. The H gh Court has
di shelieved the paynent because the nanme of the conm ssion
agent was not disclosed by Avtar Singh and he" did not take.

any receipt or the signature of Ni shan Chand in his bahi in
token of the payment. The prosecution exam ned Behari La

(P. W 26) as the comm ssion agent who had made the paynent
of Rs. 2000/- on behalf of Avtar Singh to the deceased. The
wi tness produced his bahi entry Ex. P. W 26/A in respect
of the payment, but the Hi gh Court rejected the evidence
because the signature of Ni shan Chand Was not obtained by
Behari Lal. As it was possible for the H gh Court to take
that view we would leave it at that Atma Singh (P. W 12)
has stated that he paid Rs. 623/- to the deceased on June
17, 1974, at 2 p.m after obtaining the noney fromthe firm
of Shadi Ram Amar Nat h of Malout. Avtar Singh (P. W 10) has
also stated about the naking of that payment by Atnma Singh
in his presence,  but “the Hgh Court has rejected the
evi dence for want of N shan Chand’s receipt for the paynent,
and the failure

829

to exam ne soneone on behalf of the firmwhich had nade the
paynment. Here again, it cannot be said that the view taken
by the Hi gh Court was not possible, and we would therefore
not disturb its finding in this respect also.

The prosecution, however, examned Balli Singh (P. W 1 1)
who stated that he paid Rs. 856/- to the deceased on June
17, 1974, vide receipt Ex. PS at Malout at- 2 p.m after

obtaining the noney fromhis comm ssion agent. It was
stated in the receipt that the payment had been nade by way
of recovery of the loan fromBalli Singh: [t was not

di sputed that the recei pt was signed by Nishan Chand, and it
is not disputed before us that the nane has” wongly been
printed as Nishan Singh in the paper book.” The H gh Court
however rejected the evidence on the ground that Balli Singh
did not state who wote the receipt Ex. PS and that it
bore the signature of N shan Chand.” W have gone  through
the statement of Balli Singh and we have no doubt /that it
shows that the paynent of Rs. 856/- was nmade to the deceased
vide receipt Ex. PS. There was as such no justification
for insisting on the disclosure of the name of, the scribe
of the receipt, or the production of other evidence to prove
the signature of N shan Chand thereon. There was also no
justification for the Hgh Court to reject the evidence
nerely because of the failure to exam ne a witness from the

shop of the commi ssion agent who had nade the paynent-. It
has to be appreciated that there was in fact no cross-
exam nation worth the name regarding Balli Singh’ s statenent

about his liability to pay Rs. 856/- to the, « Co-operative
Society, and the paynent of that noney by him to the
deceased agai nst receipt Ex. PS.

The prosecution has, all the same, relied on the “statenent
of I nspector Gurdev Singh (P.W 14) who was | nspector of Co-
operative Societies at Lanbi, to prove the signature of the
deceased on receipt Ex. PS. The H gh Court has rejected
his evidence to this effect on the ground that the w tness
did not state that he had seen Nishan Chand signing and
witing, and could identify his signature, and al so because
he did not state that "in the ordinary course of business
docunents purported to be witten by N shan Chand had been
habitually submtted to him" W have gone through the
statenment of Gurdev Singh (P.W 14). He was the Inspector
of Co-operative ’'Societies, Lanbi, and Ni shan Chand was the
Secretary of two Cooperative Societies within his area. The
witness was therefore in a position to state that receipt
Ex. PS was in the hand witing of N shan Chand and he in
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fact nmade a clear statenent to that effect in the tria
court. If the defence had any reason to think that he was

not a conpetent witness for the purpose of expressing an
opi ni on under section 47 of the Evidence Act, it was open to
it to cross-examne himon the point. The fact however
remai ns that this was not done.

It would thus appear that the High Court <could not have
rej ected the evidence which was furnished by the prosecution
in regard to the paynent of Rs. 856/- by exanining Ball
Singh (P.W 11) and Gurdev Singh (P.W 14) and by producing
the original receipt

830

Ex. PS, and we have no hesitation in holding that the,
finding of the trial court in regard to that paynment was
correct and must be restored.

Evi dence has al so been | ed to prove the payment of Rs. 667/-
to the deceased by one Budh Singh on June 17, 1974, vide
pass book entry Ex. P. Il. It was stated by Gurdev Singh
(P.W 14) that theentry in the pass book had been nmade in
the hand witing of N shan Chand, but the H gh Court
rejected that evidence for the reason already stated. As
there was no justification for doing so, we would restore
the finding of thetrial court regarding that item of
payment as, well.

The High Court has /gone to the extent of basing its finding
to the contrary for the further reason that Mhan Lal (P.W
5), who was the father of the deceased, did not state that
recei pt EX. PS and the pass book Entry Ex. "P. 1 1 were
witten and signed by his son Nishan Chand. The Hi gh Court
however forgot that Mhan Lal was an illiterate man who had
t hunb- mar ked even. the first information report Ex. P.G/1
and was not in a position to nake a statenent regarding the
hand-witing or the signature of ~his son on ‘the two
docunent s.

So evenif the items of Rs. 2,000/- and Rs. 623/- are |left
out, the fact would still remain that the deceased had a sum
of about Rs. 1533/- with himat the tine of his nmurder. The
Hi gh Court has brushed aside the prosecution evidence in
this respect by observing that none of the w tnesses has
deposed that the respondent was with the deceased ~at the
time when the paynents were nade to him Here again, the
High Court lost sight of the statenment of lInspector Curdev
Singh (P. W 14) who as the Inspector of Co-operative
Societies nust have known the Secretaries or the societies
within his jurisdiction. He has stated that a neeting was
called by the Joint Registrar of Co-operative Societies at
Mal out on June 17, 1974, and that the deceased and the
respondent met himin the Central Cooperative Bank at Ml out
after 3 p.m The deceased asked himto get the sum of / nore
than Rs. 2,000/- deposited in the bank and the witness/ told
hi mthat as the cash had been closed by that tine, ‘the noney
could not be deposited.. He has further stated that the
deceased then told himthat he would deposit the anpbunt of
Rs. 5,000/- the next day as he had some nore recoveries to
make. No effective cross-exam nation was directed against
the statenment of the Inspector to this effect, and no
ef fective argunent has been nade before us why he shoul d not
have been believed. The High Court thus failed to read the
statement of Qurdev Singh correctly even though it had a
direct bearing on the question of the respondent’s know edge
of the noney in the possession of the deceased. Its finding
to the contrary nmust be set aside and it nust be held that
the prosecution has succeeded in proving its case about the
respondent’s know edge that the deceased had collected at
| east Rs. 2,000/- by the time he nmet Inspector Gurdev Singh
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sone tinme after 3 p.m
831

The High Court has exam ned the question whether there was
evidence to prove that the respondent had absconded after
the incident, and has found that it could not be said that
he did so to conceal his guilt. He was arrested on June 21

1974, and it appears that the intervening delay would not by
itself be evidence of his guilt.

Wiile dealing with the evidence that the deceased was | ast
seen in the conmpany of the respondent, the High Court has
made a reference to the statenment of Mhan Lal (P.W 5) and
to the respondent’s admission that he had gone wth the
deceased, on his bicycle, to Malout, on June 17, 1974. The
prosecuti on has exam ned Darshan Lal (P.W 6) in regard to
their novenents at about 6 p.m in Lanbi and has placed
reliance on the statenent of Prita Singh (P.W 9) about
their novermrents within a short distance of vill age
Ror anwal i . We think-that the view taken by the H gh Court
in regard to the evidence of  these two wtnesses is
justified and does not call for interference.

But the Hi.gh Court went wong in finding that there was no
evidence to prove that the accused was seen wth the
deceased "before or  after the occurrence." There could
possibly be no evidence to prove that the respondent was
seen with the deceased "after" the occurrence i.e. after his
death and the prosecution cannot be blanmed for its inability
to produce any such evidence. The prosecution has however
led its evidence to prove that the deceased was |ast seen in
the conmpany of the respondent, and it will be enough to
refer to two basic facts in this respect. Firstly, the
respondent has admtted in his statenent in thetrial court
that he and Nishan Chand first went to Lanbi on June 17,

1974; and he did not deny that they went there on N shan
Chand’ s bicycle at about 7.30 a.m He has also adnitted that
he was with Ni shan Chand at Malout upto 10 a.m He clained
that he went to village Ferozepur thereafter to neet his
el der brother, but that was a matter for himto prove, and
thereby establish a good defence. The fact however renains
that he did not do so and his |eaned counsel has not
thought it possible to explain why he could not examine his
owmn brother to establish that plea, or to invite our
attention to any other evidence that may have been led in
that behalf. Secondly, the H gh. Court |ost sight of the
fact that |Inspector Gurdev Singh (P. W 14) of the Co-
operative Societies. Departnent had clearly stated that he
went to Mal out on June 17, 1974 to attend the nmeeting which
had been called by the Joint Registrar of Co-operative
Societies and that the respondent and the deceased met. him
there after 3 p.m in the Central Co-operative Bank. ~He has
further stated that the deceased asked himto get the sum of
Rs. 2,000/- deposited in the bank, but that could- not be
done as the cash had been closed. The witness has stated
that a nmeeting was actually held in the Rest House that day
and that he had gone to the Bank to- collect the figures  of
recovery for purposes of that nmeeting. The presence of the
deceased and the respondent was therefore quite natural as
it explains their anxiety to make as nuch recovery as
possi ble before the neeting. As has been shown, there was
no reason for disbelieving the statement of Gurdev Singh

and
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the Hi gh Court clearly nmisread the record in respect of a
material particular in holding that there was no evidence to
prove that the respondent was | ast seen in the conmpany of
the deceased.
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An attenpt was nade to argue that if the statenent of the
respondent is to be considered at all, it nust be taken as a

whol e and that it is not permssible to act upon one portion
of the statenent which shows the presence of the respondent
in the conpany of the deceased, and | eave out those portions
which are exculpatory. It will be enough to say that the
matter has been examined by this Court in Nishi Kant Jha v.
State of Bihar(l), and as the evidence on the record
di sproves the excul patory part of the respondent’s statenent
inthe trial court, it is clearly permissible to accept that
part of the statement which accords with the evidence on the
record, and to act upon it.

Anot her inmportant piece of evidence against the respondent
was his statement Ex.  P.O dated June 21, 1974, under
section 27 of the Evidence Act and the recoveries which were
made in pursuance thereof. The statement was recorded by
Sub- I nspector Harnek Singh (P-W 19) in the presence of
Avtar Singh and Bal bir Singh (P.W 7). The prosecution gave
up Avtar Singh on the ground that |ie had been won over, but
Bal bir ~Singh and Harnek Singh were exanmined in the tria

court. The. —H gh Court however rejected the entire evi-
dence in that respect on the ground that the statenents of
these two witnesses were contradictory and i nconsistent with
each other and hel d that the making of disclosure statenent
and the alleged recovery were "concocted by the police." The
only contradiction which has been pointed out by the High
Court is that while according to ~Harnek Singh the
interrogation of the respondent started on June 23, 1974 at
about 12 noon and continued for two, hours, Balbir Singh has
stated that he and Avtar Singh reached the police station at
about 12.30 p.m and the respondent was interrogated for
about 5 or 7 minutes in their presence and that he did not
nmake the disclosure statenent. The H gh Court has  stated
further that Bal bir Singh has clainmed that he advised the
respondent to give the articles which he had in his
possessi on, and then he made the di'scl osure statenent. A
reference to the statenments of Hanek Singh (P.W /19) and
Balbir Singh (P.W 7) shows however that there is no
contradiction or inconsistency between them Balbir  Singh
(P.W 7) has clearly stated that when be reached the police
Station at about 12.30 p.m the respondent was being
i nterrogated there. H's further statenent t hat the
respondent was interrogated for five or seven minutesin his
presence, cannot therefore belie the statenent of Harnek
Singh that the interrogation lasted for about two hours.
The High Court therefore nmisread the evidence in this
respect. The Hi gh Court also misread the statement of
Bal bir Singh when it observed that he bad admtted that he
did not "know' whether the disclosure statenment (Ex. P.Q)
was recorded at the police station before the articles' were
recovered or thereafter. Here again a reference to Balbir
Singh’ s statement shows that what be stated was that he did
not "renember"

(1) [21969] 2 S.C. R 1033.
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i f the disclosure statenent was recorded before or after
the recovery. He however proved statenent Ex. P.O and
admitted that he attested it.He also stated that his own
statenment was recorded after the recovery. It was not found
possible to point out any inconsistency in his version in
that statenment and his statenent in the trial court. The,
Hi gh Court, therefore, clearly fell into an error of record

in reaching the conclusion that the statement of the Sub-
I nspector was belied by the statenment of the w tness.
The Hi gh Court has observed in this connection that Balbir
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Singh (P.W 7) has stated that there were certain footprints
near the place where the noney was recovered, but no noulds
were prepared by the police even though it was incunbent for
it to do so. W have gone through the statement of Balbir
Si ngh, but he has not nade any such statement. |If however
anything turned on the failure to take the nmoulds of the
footprints at the place where the noney was recovered, the
proper course for the defence was to cross-examne the
Investigating O ficer concerned in that respect, but that
was not done. The High Court has disbelieved the statenent
of "Balbir Singh (P.W 7) for the further reason that he had
been convicted on sone occasions and his explanation that he
had gone to the police station to inquire from the Sub-
| nspect or whet her they should continue to depute nmen to keep
watch on electricity installations and the Sub-Ilnspector’s
reply in the negative, had not been entered in the record of
the police station. The H gh Court has obviously relied in
this respect on Bal bir Singh’s statenent that no entry was
made in the daily diary about his visit and inquiry fromthe
Sub- I nspector, but it was not noticed by the Hi gh Court that
Bal bir Singh was not in a position to depose anything about
the nwaking or not nmaking of an entry in the police diary.
That was a nmatter which could be established by cross-
exam ning the Sub-lInspector or by producing any other
evi dence which could show that the entry had not been made
inthe daily diary. /So here again the Hi gh Court cannot be
said to have read the evidence on the record correctly.
The Hi gh Court has gone to the extent of recording a finding
that the disclosure statement Ex. ~P.O was involuntary as
the respondent was "interrogated for several hours after his
arrest", and was hit by section 24 of the Evidence Act. The
fact however remai ns that even the respondent has not stated
that he was conpelled to nmake the disclosure statenent, and
there is no other evidence to show that this was so. The
H gh Court has arrived at its conclusion to the contrary on
the basis of the statenent of Harnek Singh (P.W 19). The
rel evant portion of that statement reads as foll ows, -

"On 21st June, 1974, 1 interrogated him where

he was arrested. He was then taken to
Roranwal i and was interrogated there in the
presence of nmany persons. From there we

returned to police station at 10-30 P.M~ On
22nd June, 1974 he was again interrogated at
the police station. But no other person was

present at the time of the interrogation: He
did not give any disclosure statenment that
day.
834
He was interrogated regarding the  handle of
the knife. On  23rd June, 1974 | ~started

interrogating the, accused at about “12  noon
The w tnesses cane to the police station of
their own accord. | interrogated him for
about two hours.”
Three facts therefore energe fromthe statenment : (i) that
the total period of interrogation was about two hours, (ii)
the interrogati on was made in the presence of many persons,
and (iii) the interrogation was regardi ng the discovery of
the handle of the knife of which the blade was found |ying
near the dead body. There was thus no evidence on the
record to justify the finding of the High® Court that the
respondent was interrogated for several hours and that his
di scl osure statenent was involuntary so as to attract
section 24 of the Evidence Act. As it is, the evidence on
the record was sufficient to show that the statenent was not
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only voluntary but it fell within the purview of section 27
of the Evidence Act in as nmuch as the "fact discovered" was
the place fromwhich the various articles were produced by
the respondent and his know edge of it. As the information
given by the respondent related to that inportant fact, it
was cl early adm ssi bl e under section 27 of the Evidence Act.
Mor eover the actual recovery of the currency notes, the ring
and the purse in pursuance of the information given by the
respondent, and at his instance, was sufficient guarantee of
the truth of that information and it could safely have been
relied wupon by the High Court. The Hi gh Court misread the
evidence on the record in taking a contrary view.

The di sclosure statement led to the recovery of clothes in
bag Ex. P. 8 and a shoe underneath the cotton ’'sticks' in
the kiln near the ’phirni’ of village Khankhanwali vide
menor andum Ex. P. O _Then there was the recovery of a bundle
of currency notes of the value of Rs. 4142/- on top of which
was the currency note Ex. P. 10 of Rs. 100/- which was
suspected’ to- have sone fingerprints, the ring Ex. P. 1
bearing theinitials of N shan Chand, and the purse Ex. P
9 containing the library card of R S.D. College, Ferozepur
with the address of the respondent. Al these were found
tied in a handkerchief which was dug out by the respondent
at a place near the water lift in the mddle of the way
| eading fromvillage Khankhanwal i vi de nenorandum Ex. P.R
The High Court brushed aside all this highly incrimnating
evi dence sinply on the ground that the respondent had stated
(in his statement under section 313 Cr.P.C. ) that the purse
was taken by the Sub-lnspector at the time of his arrest and
he had obtai ned Rs. 4000/- fromhis relations on the pretext
that he would get himdischarged but |ater on fastened a
false case on him The H gh Court went on to say that it
was highly doubtful if the respondent woul d have buried such
a big amount of noney and the ring in afield situated in
another village when he could have concealed them in the
land or building of his maternal -uncle in village Roranwali
The High Court |ost sight of the fact that while on /one side
there was the testinony on oath which was subjected to
cross-examni nation on the other there was the bare statement
of the accused. The High Court could not reasonably have
doubted the recoveries sinply because the property was found
buried in a field in
835
another village and not in the land or building of ~his
maternal uncle. As is obvious, the reasoning of° the  Hi gh
Court was nothing nore than a conjecture, for which there
was no evidence or justification. The respondent was
anxious to hide the ill gotten property as soon as possible,
and the fact that it was recovered in pursuance of his in-
formati on under section 27 of the Evidence Act, and at his
i nstance, by his digging out the place where it lay buried,
was quite sufficient to prove the genuineness of the
recovery. |t appears that as the High Court had reached the
conclusion that the information wunder section 27 was
i nvoluntary and was not admissible in evidence, it did not
find it possible to attach any inportance to the recovery of
the articles in pursuance of that information
The High Court has disbelieved the statements of Mhan La
(P.W 5) father of the deceased, and Kartar Singh (P.W 17)
goldsmth of Lanbi, that ring Ex. P. 1 belonged to the
deceased. The statenent of Mhan Lal has been disbelieved
on the ground that he did not know the nane of the person
who prepared it, he could not tell the date of its
preparation, he did not identify the ring at attest
identification and he did not state in the first information
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report that his son Nishan Chand was wearing the ring. e
have gone through the evidence and it appears that the High
Court did not read it correctly. Mhan Lal has stated that
the ring was got prepared by his son N shan Chand in vill age
Lanbi two or four months before the incident. He was not
therefore in a position to nane the goldsmith or to give the
date of its preparation. The ring was not put up for test
identification and there was therefore no evidence to show
that Mohan Lal did not identify it "fromthe other rings of
the same kind". As regards the onmission from the first
information report of the fact regarding the wearing of the
ring by N shan Chand, the H gh Court did not take into
consideration that part of Mbhan Lal’'s statenent where he
had stated that as his wife did not tell him that N shan
Chand was wearing the ring, he could not nmention that fact
in the report. Mreover his wife did not acconpany him to
the police station.

The High Court disbelieved the statenent of Kartar Singh
(P.W 17) for ~the reason that he did not pay incone-tax or
sal es-tax and had admtted that there was no special mark
on the ring to show that it had been prepared by him In
taking that view the H gh Court |ost sight of the fact that
Kartar Singh was a goldsmith of a village |ike Lanbi and, in
the absence of the evidence to the contrary, he could not
have been di sbelieved merely because he did not pay incone-
tax or sales-tax. /The statenment of Kartar Singh that he
prepared ring Ex. P. 1, eight or nine nonths before the
recording of his statements at the instance of N shan Chand,
and that the inscription thereon was mnmade ' under Nishan

Chand’s instructions; was quiteclear and categorical, and
could not have been rejectedin the absence of evidence to
the contrary. It is true that the ring did not bear any

special mark to show its preparation by the w tness, but the
Hgh Court did not read that part ~of Kartar ' Singh's
statenment where he had stated that he had started working as
a goldsmth fromthe age of 12 years
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and that although he had prepared nmany rings, he could tel
which ring was prepared by himon seeing it. there was
therefore no, justification for rejecting Kartar ~Singh's
evidence and for dubbing him as a "highly unreliable"
Wi t ness.

As has been stated, the purse Ex. P.9 was al so recovered at
the instance of the respondent along with ring Ex. ~P. 1-and
the currency notes and the fact of its recovery  could not
have been rejected nerely on the basis of the respondent’s
statement under section 313 of the Code of Crimna
Procedure that it had been taken by the Sub-Inspector  from
his pocket at the tinme of his arrest. Apart fromthe / fact
that the explanation of the respondent was quite inprobable,
we find that he has not found it possible to establish it by
any evidence on the record. The purse was of black col oured
plastic on which Government Coll ege, Mikhtsar, was witten
in Punjabi and English and it contained a library card  of
R S.D. College, Ferozepur. on which the address of the
respondent was witten in English. The fact that the purse
was found tied in the same handkerchief along with the ring
Ex. P. 1 and the currency notes, could |leave no room for
doubt that it belonged to the respondent and all the
recovered articles were in his possession soon after the
i nci dent .

As has been stated, the bundle of currency notes, which was
recovered at the instance of the respondent contained the
hundred rupee currency note (Ex. P. 10) No. AD 53007632
with fingerprints thereon. The Hi gh Court rejected that
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i nportant piece of evidence on the ground that Bal bir Singh
(P W 7) did not state that the currency note had
fingerprints, it was not explained why the currency note was
not sent to the Finger Print Bureau i mediately why it was
sent there after the arrest of the respondent alongwith his
speci men inpressions, and al so because there was no proof
that the specinen fingerprint inpressions were of the
respondent and there was no evidence to show on what date
they were taken. The Hi gh Court has once again nade a
reference to the statenent of the respondent under section
313 of the Code of Crimnal Procedure that the Police took
his fingerprint inpressions on the currency note while be
was in police custody, and rejected the report (Ex. P. BB)
of the Director Finger Print Bureau, Phillaur

W have gone through the statement of Balbir Singh (P.W 7)
and we find that he has clearly stated that "one currency
note contains fingerprint marks". The High Court therefore
m sread the evidence in this respect also.

The ot her 'reason about not sending the currency note to the
Fi nger Print Bureau wuntil~ after the arrest of t he
respondent, is equally untenabl e because the H gh Court | ost
sight of the fact that the currency note was recovered on
June 23, 1974, only after the arrest of the respondent, and
there was nothing wong if it was sent alongwith his
speci men fingerprints which had necessarily to be obtained
by maki ng an application to a magi strate.

837

The specinen inpressions Ex. PF/2 of the fingers of the
respondent were taken by the Muktsar Magistrate on June 28,
1974. Question No. 28 was asked of the respondent whether
that was so, and |lie gave a categorical reply ‘that the
evidence in that respect was "correct". The High Court
therefore again did not read a naterial part of the  record
in taking the contrary view The H gh Court seems to have
accepted the statement of the respondent that the Police
took his finger inpressions on the currency note while he
was in Police custody, but it not only lost sight of the
fact that there was no evidence to that effect, but also of
the fact that the prosecution had succeeded in proving the
recovery by the reliable evidence, on the record. Mor eover
if the Police had forcibly taken the fingerprints, none of
them woul d have been faint or snudged or on the printed or
witten portion of the note.

It will be recalled that Dr. P. K Narang (P.W 1) perforned
the post-nmortem exam nation on the body of N shan Chand,
and the High Court has taken the view that his -evidence
showed that the injuries could not have been inflicted wth
the knife of which Ex.P. 3 was the bl ade and that "possibly
three types of weapons were used to cause injuries™. e
have gone through the statement of Dr’ Narang (P.W 1).
What he has stated is that sone of the injuries were caused
by a sharp pointed weapon, one injury by a sharp-edged
weapon and injuries Nos. 10, 11 and 12 by a blunt weapon.
The witness clarified that injuries Nos. 11 and 12 could  be
caused by a fall, and injury No. 10 being a |linear abrasion
could be caused by the point of any substance. As regards
the incised injuries, the witness has stated that it was not
necessary that the stab wounds coul d have been caused by a
weapon of which both the edges were sharp. The presence of
those injuries could not therefore justify the inference of
the Hi gh Court that they required three types of weapons.
Blade (Ex.P. 3) was sent to the Chemical Examiner to the
Government of Punjab and his report Ex.P. AA contains a
diagram of its shape, which clearly shows that it was a
peculiar blade with a pointed end as well as a sharp bl ade.
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The High Court therefore erred in holding that the injuries
which were found on the person of the deceased could not
have been inflicted with a knife having Ex.P.1 as its bl ade.
The Hi gh Court rejected the prosecution evidence for the
further reason that the bicycle of the deceased, which was
lying on the road, was not in a damaged condition and did
not have bl ood stains, and al so because the respondent coul d
not have dragged the deceased alone to a distance of 50 or
60 ’'karans’ and inflicted all the injuries with his knife.
Here again, the H gh Court went beyond the record because it
was not the case of the prosecution that the bicycle was
damaged at the tine of the incident, or that it was stained
with blood, or that the incident took place near the place
where the bicycle was found by the witnesses so as to have
blood stains near it. It was also not the case of the
prosecution that the respondent dragged the deceased to a
di stance of 50 or 60 'karans’ fromthe road. As regards the
infliction of the injuries by the respondent singly, there
was no reason for the High Court to think that was not

possi bl e. Bl ade of the knife was recovered near the dead
body of Nishan
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Chand, without the handle, and it is not disputed before us
that it was stained with human bl ood. W have made a

reference of the diagramof the knife and the fact that it
had a pointed end and a sharp edge. Dr. Narang (P.W 1) has
stated that the first two injuries were stab wounds on the
left side of the fore-head and the left tenporal region, and
were individually sufficient to cause death. They could be
caused by a sharp pointed weapon and there was nothing to
prevent a single person from inflicting one of those
injuries initially and disabling the victimof his capacity

to resist thereafter. It is the case of ~the prosecution
that the deceased and the respondent were friends and were
novi ng about on the bicycle of the deceased. ’'The deceased

must therefore have been caught unawares when the respondent
dealt himthe first fatal blowon a vital part of the body
and would not have been in a position to resist him
thereafter. The handl e of the knife gave way, and that al so
showed that it was used with force.

It would thus appear that the H gh Court committed the
aforesaid serious errors in reading the evidence on - the
record and very often based its findings on nere

conjectures. |Its finding that the prosecution had failed to
"connect the accused with the conmission of the crime" is
quite incorrect and nust be set aside"

The evidence against the respondent in this  case is
circunmstantial . We have discussed a part of it while
examning the findings of the High Court, and it will be

enough to nmention those facts and circunstances which' have
been establi shed agai nst the respondent beyond any doubt.

It has been stated by Mohan Lal (P.W 5) that his son N shan
Chand and t he respondent had good relations with each other
and that they left for Malout on June 17, 1974, together, on
Ni shan Chand’s bicycle. This has in fact not been disputed
before us. We have exanined the evidence regarding the
col lection of at |least Rs. 1523/- by N shan Chand from Bal |
Singh (P.W 11) and Budh Singh and have given our reasons
for the finding that the deceased had at least that rmuch
nmoney with himwhen he and the respondent net |[|nspector
GQurdev Singh (P.W 14) at Ml out. The prosecution has in
fact led its evidence to prove that the deceased bad
collected Rs. 4156/- on that day, but as a matter of
abundant caution we have leftout two of those collections
in holding that at |east Rs. 1523/- bad been collected by
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hi m W have also nade a nention of Gurdev Singh's
statenent that the deceased asked himto get a sumof nore
than Rs. 2000/- deposited in the Central Co-operative Bank
at Malout in the presence of the respondent and his
inability to do so. as the cash had been closed. The
al l egation of the prosecution that the respondent commtted
the nmurder of Ni shan Chand for the purpose of robbing him of
the noney has been established by the fact that Rs. 4142/-
were actually recovered at the instance of the respondent.
in pursuance of the information furnished by himin Ex. P
O on June 23, 1974, and at his instance within two days of
his arrest.
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The respondent has hinsel f admitted that he and the deceased
went to village Lanbi-on June 17, 1974, at 7.30 a.m and
then went to Malout. I nspector Gurdev Singh (P.W 14) has,
stated that his aforesaid talk with Nishan Chand in the
presence of the respondent took place when they met him at
Mal out ‘after 3 p.m on June 17, 1974. The respondent stated
in the trial court that he | eft N shan Chand at Ml out at 10
a.m He did not however |ead any evidence to prove his
contention, which has in fact been disproved by the
statement of Inspector Gurdev Singh that they were together
with him until some tine after 3 p.m that day. The
deceased was not,/ seen alive after he 'had net |Inspector
GQurdev Singh in the conpany of the respondent and the
categorical statement of the Inspector Gurdev Singh that
they both went away | eaves no room for doubt that was the
| ast occasion when they were, seen together. Mohan La
(P.W 5) has stated that neither his son Ni.shan Chand nor
the respondent returned to the village in the evening, and
the next day his son’s bicycle was found lying on the
"pakka" road going from Roranwali to Sikhanwal a and ' Ni shan
Chand’ s dead body was al so found near by.

The respondent tried to take the plea, in his statement in
the trial court, that he was at Ferozepur on the night of
the alleged incident 'as he had gone there to neet his el der
brot her who was a conductor in the Punjab Roadways. He did
not however |ead any evidence in support of that ~ statenment.
On the other hand, Sub-Inspector Harnek Singh (P.W 19) has
stated that after recording the first information report _he
made a search for the respondent in villages Roranwali — and
Khankbanwal i and even stayed in village Khankhanwali for the
night, He has stated further that the respondent could  be
arrested only on June 21, 1974, at about 8 p.m near village
Fat uekhera. The respondent has not succeeded in explaining
his absence or his novements during the intervening period
and has failed in his attenpt to establish his presence at
Ferozepur on the fateful night. A halting attenpt was / made
by the respondent to set up the explanation that ~he was
produced before the police on June 18, 1974, by his relation
Hazra Singh, but he did not find it possible to establish it
al so.

W have referred to our finding that the r espondent
voluntarily nmade the disclosure statenent Ex.P.O on June
23, 1974, and Rs. 4142/- in <currency notes (including
currency note Ex.P. 10 having fingerprints), ring Ex.P.1 and
purse Ex.P. 9 were recovered in pursuance of t hat
information, tied in a handkerchi ef, when the respondent dug
them out froma place near the water lift in the mddle of
the way going from Khankhanwali to Roranwall. The ring
Ex.P.1 bore the initials of the name of the deceased and the
purse Ex. P. 9 contained enough particulars to show that it
bel onged to the respondent and to no one else. |In fact the
identity of the purse, as his own property, has been
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admtted by the respondent in his statenent in the tria
court where be nerely contended that the purse containing
his address was taken by the Sub-Inspector fromhis pocket
at the time of his arrest. As has been stated, he could not
establish that contention, and we have no doubt that it is
quite fal se.
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As regards the recovery of Rs. 4142/-, all that the
respondent could contend was that after his arrest the Sub-
I nspector asked his relations to give himRs. 4000/- on the
pretext that he would get himdischarged fromthe case, and
that his relations contributed the amount and handed it over
to the Sub-Inspector who |ater on "foisted the anmobunt on ne
to inplicate me falsely in this case." Apart fromthe fact
that the respondent has not | ed any evidence to prove his
contention, we find that the prosecution has succeeded in
proving beyond doubt that the hundred rupee currency note
No. AD 53007632, which was on the top of all the currency
not es whi ch-~ were recovered ~at. the instance of t he
respondent, bore fingerprints at | east one of which has been
found to be of the respondent and of 'no one el se.

We have given our reasons for rejecting the statement of the
respondent that the police got his finger inpression on the

currency not,.- while he was in custody at the police
station. The respondent was an educated nman who was
enpl oyed as the Secretary of the |ocal Co-operative Society
and who had an influential maternal - uncle. The, police

could not therefore have obtained his fingerprints in the
manner alleged by him and the respondent would have
resisted, any such attenpt to create irrebuttable evidence
against himof a serious charge, |ike nmurder and he or his
uncl e woul d have exposed it imredi ately.

W have exami ned the evidence of the prosecution regarding
the taking of specinen fingerprints of the respondent, their
conparison and exam nation wth the fingerprint on the
currency note by the Director, ~Finger Print, Bur eau,
Phillaur, and his report Ex. P. BB. As the inpression mark
A on the currency note was partly smudged and partly on the
design and the printed witing, it was photographically
enlarged along with the right middle finger —-inpression of
the respondent, and the two photographic enlargenents were
marked A/ A and 1/1 respectively. The Director has given the
opi nion that the photographically enlarged inpressi on narked
AA was "partly snmudged but, otherwise, it is conparable and
there exist sufficient (not Iless than 8) points of
simlarity i.e. matching ridge characteristic details in
their identical sequence, wi thout any di scordances, between
its comparable portion and the corresponding portion of  the
phot ographically enlarged right mddle finger inpression of
Ajit Singh narked 1/1." The Director has further stated that
he had graphically shown the 8 points of sinilarity "in
their sane form and position" and had indicated the "nature,
direction and sequence of each point" in it’s relevant
circle. He has expressed the categorical opinion that  so
many points of simlarity could not be found to occur in
i npressions of different thunbs and fingers and that they
were therefore "identical" or were "of one and the same
person.” There were other inpressions also on the currency
notes, but they were either sufficiently snmudged and partly
interfered with by the design and the printed matter or were
sufficiently faint and were rejected as unfit for
conpari son.

Not hi ng- substantial has been urged to chall enge the opinion
of the, Director of the Finger Print Bureau, and all that
has been argued is
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that as there were only,, 8; points, of simlarity, there
was not enough basic for the expert’s opinion about the
identity of the fingerprints. Reference in, this connection
has, been made to B. L. Saxena’'s. fixation of Handwriting,

Di sput ed Docunents, Finger Prints, Foot Print.$ and
Det ection, of Foregeries", 1968 edition, page 247, Walter R

Scott’s "Fingerprint Mechanics" page 62, and, M K Mehta's
"The Identification of Thunb |npressions and, the Cross-
Exami nation of Finger Print Experts" 2nd edition page 28.\W
have gone through these books but they do not really support
the argument of- the |learned counsel for the respondent.

Wiile referring to the old practice of |ooking for a m nimum
of 12 identical characteristic details, Saxena has adnitted
that the nodern view.is that six points of simlarity of
pattern are sufficient to establish the identity of the,

fingerprints. Wlter Scott has stated that "as a matter of
practice, nost experts who work with fingerprints constantly
satisfy thenselves as to identity with eight or even six
points of identity. Mehta has also stated that in the case
of blurred inpressions the view off sone of the Indian
experts is that if there were three identical points, they
woul d be sufficient to prove the identity.

There is no gainsaying the fact that a majority of
fingerprints found at crime scene or crinme articles are
partially smudged, and it is for the experienced and skill ed
fingerprint expert to say whether a nmark- is wusable as
fingerprint evidence. Simlarly it is for  a conpetent
technician to exanine and give his opinion whether the
identity can be established, and if so whether that can be
done on eight or even less identical characteristics in an
appropriate case. As has been pointed out, the opinion of
the Director of the Finger Print Bureau in this 'case is
clear and categorical and has been supported by adequate
reasons. W have therefore no hesitation in accepting it as
correct.

It will be recalled that the explanati on of the respondent
about the recovery of Rs. 4142/- fromhis purse Ex. P. 9 is
quite unsatisfactory. He has not found it possible to give
any expl anation why the deceased’ s ring Ex. P. 1 was found
tied with those articles in his handkerchief. W have no
doubt that the recovery of these articles is a strong piece,

of circunstantial evidence against him

The prosecution recovered sone blood stained clothes -and
shoes also and led its evidence regarding the taking of the
nmounds, and their conparison. W do not however think it
necessary to examne it as it cannot be said to be quite
cl ear.

The recovery of the incrimnating articles in pursuance of
the, respondent’s information is an inportant piece of
evidence against him As has been held by this “Court in
Baiju alias Bharosa v. State of Madhya Pradesh(1l), the
guestion whether a presunption should be drawn agai nst. the
respondent under illustration (a) of section 114 of the
Evidence Act is a matter which depends on the evidence -and
the circunstances of each case. The nature of the recovered
articles, the, manner of their acquisition by the owner, the
nature of the evidence

(1) [1978] 2 SCR 594.
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about their identification, the manner in which the articles
were, dealt wth by the accused the place and t he,

ci rcunst ances of their recovery, the Ilength of t he
intervening period and the ability or otherwise of the
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accused to explain the recovery, are sone of t hose
ci rcunst ances. As the ring Ex. P. 1 was nade of gold and

bore the initials of the deceased, and the goldsmith Kartar
Singh (P.W 17) bad established its identity, there could be
no doubt whatsoever that it belonged to the deceased. It is
also a matter of great significance that it was found tied
in a handkerchief alongwith the ot her t wo hi ghly
incrimnating articles, nanely, the finger marked currency
note Ex. P. 10 and the respondent’s purse Ex. P. 9 about
whose identity there can possibly be no reason for any
doubt . The respondent knew that he would be suspected of
the crime because the deceased was | ast seen in his conpany,
and the fact that he buried the articles near the water |ift
in the mddle of the way |eading from Khankhanwali to his
village Roranwali shows that he wanted the articles to lie
there until he could feel reassured enough to dig them out.
It however so happened that he was suspected fromthe very
begi nni.ng, was arrested wthin four days and gave the
information withinthe next two days which led to the dis-
covery of . an inmportant fact within the nmeani ng of section 27
of the Evidence Act. It nust therefore be held that the
incrimnating articles were acquired by the respondent at
one and the same time-and that it was he and no one el se who
had robbed the deceased of the nmoney and the ring and had
hi dden themat a place and in a manner which war, known to
him Then there is the further fact that the respondent was
unable to explain his possession of the ring and the noney
and did not even attenpt to do so.~ The currency note EXx.
P. 10 was found on the top of the bundle of currency ’notes
of the value of Rs. 4142/-, and we have given our reasons
for holding that it bore the respondent’s fingerprint. It
will be recalled that the deceased was undoubtedly in
possession of currency notes because of the realisation he
had nade fromthe debtors of the Co-operative Society only a
little while earlier, and the fact that the respondent hid
the notes after tying themin a handkerchief, shows that he
knew t hat their possessions with himwould be incrimnating
and unexpl ai nabl e. The intervening period between'the |oss
of the nobney and the ring by the deceased and their recovery
was not nore than six days, which was quite a short ~ peri od.
Al these facts were not only proof of robbery but were
presunptive evidence of the charge of —rmurder as well.
Ref erence in this connection may be nade to the decisions in
Wasim Khan v. The State of Uttar Pradesh(1l), Tulsiram Kanu
V. The State,(2) Sunderlal v. The State of Madhya
Pradesh(3), Alisher v. State of Uttar Pradesh (4) and Baiju
alias Bharosa v. State of Madhya Pradesh, (supra).-

In fact it has, not been disputed before us ‘that if the
respondents possession of the incrimnating articles was
hel d proved, the circus stantial evidence agai nst him ‘woul d
be sufficient to justify the tria

(1) [1956] S.C R 191

(2) AR 1954 S.C 1

(3) AIl.R 1954 S.C. 28.

(4) [1974] 4 S.C.C. 254,
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court’s finding that he was guilty of the offence under
section 302 for conmmitting the nurder of Nishan Chand and
the offence of robbery under section 392 read with section
397 I.P.C

For the reasons nmentioned above, the appeal is allowed, the
i mpugned judgnent of the H gh Court is set aside and
respondent Ajit Singh is convicted of the offences under
sections 302 and 392/397 |.P.C. In the circunstances of the
case, we think it sufficient to sentence himto inprisonnent
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for life for the offence wunder section 302 and to

i mprisonnent for seven years for the offence under section

392/397 |.P.C, Both the sentences will run concurrently.
Appeal al | owed.

S.R
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