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PATTANAI K, J.

I have gone through the erudite judgment prepared by
Br ot her Ramaswarny. J. and having given an anxi ous
consi deration to the conclusions arrived at - | am in
respectful disagreenent with the same. Taking into account
the fact that Brother Ramaswany, J. would be demiting his
office on 13th of July, 1997, and the short time | have at
ny disposal | have not been able to be as elaborate as ny
brother. But the two broad features which have persuaded ne
to take a contrary view are that the inplenentation of the
conclusions arrived at by Brother Ramaswany, J. would | ead
to a situation where a direct recruit like M. B.D. Sardana
as an Assistant Executive Engineer in the year 1977 woul d
become senior to the promptees |ike Shri_ S.S. -Bhola who were
pronoted as Executive Engi neer way back in 1971 long before
the entry of M. Sardana into the services. Further when the
| egi sl atures being aware of the aforesaid gross inequities
and anonal ous situation have conme forward with a | egi sl ation
by enacting an Act and giving it retrospective effect from
the date the State of Haryana canme into existence the Court
should try to sustain the Act unless the Act is found to be
repugnant to any of the constitutional provision. Wth the
af oresai d background | have endeavoured broadly wth the
guestions that arose for consideration

These appeals by Special Leave as well as the Transfer
Cases relate to the age old problemin alnost all services
i.e. determination of inter-se seniority between the direct
recruits and pronotees within a cadre. These cases ari se out
of the directions of this Court in tw cases, nanely, A N
Sehgal and others vs. Raje Ram Sheoran and ot hers 1992 Supp
(1) Supreme Court Cases 304 and S.L. Chopra and others vs.
State of Haryana and others - 1992 Supp. (1) Supreme Court
Cases 391 and the seniority list drawn up by the Governnent
of Haryana pursuant to the aforesaid direction and the
intervention by the legislators in enacting an Act called
the haryana Service Engineers, Cdass |, Public Wrks
Department (Buil di ng and Roads Branch), Public Health
Branch) and (Irrigation Branch) Act, 1995 (hereinafter
referred to as "the Act"). Civil appeals nos. 422/93, 423/93
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and 424/93, Wit Petition No. 582/95, and Transfer Case No,
44/ 96 relate to Public Health Branch and the orders passed
by the State CGovernnent determining the inter se seniority
in the said Branch. Qut of these three Cvil Appeals one is
by the State of Haryana and two others are by the pronotee
affected officers belonging to the Public Health Branch and
they are aggrieved by the judgrment of the Division Bench of
the Punjab and Haryana Hi gh Court in Letters Patent Appeal
Wit Petition No. 582/95 is by direct recruit B.D. Sardana
under Article 32 of the Constitution challenging the
validity of the Act and praving for direction to grant him
seniority just bel ow the 10 officers who initially
constituted the service when the State of Haryana cane into
exi stence. Transfer Case No. 44/96 had also been filed by
direct recruit in the Punjab and Haryana H gh Court
challenging the validity of the Act which has been
transferred pursuant to'the orders of this Court. G vi
Appeal Nos. 1448-49/93 filed by the State and G vil Appea
Nos. 1452-53/93 filed by the pronotee officers belonging to
the Irrigation Branch are directed against the judgnent of
the Division Bench of the Punjab and Haryana H gh Court in
Letters Patent Appeal which arose out of a Wit Petition
filed by one ML. Cupta who was directly appointed as an
Assi stant Executive Engi neer on 27.8.1971. Transfer Case No.
40/96 is the Wit/ Petition filed by Shri Gupta chall enging
the validity of the Act which stood transferred to this
Court pursuant to the orders of this Court. The brief facts
| eading to the enactnent of the Act nay be stated as under: -
The separate State of Haryana cane into existence on
1.11.1966. When Punjab and Haryana was one State, the
recruitnment and conditions of service of Engineers in the
State was being regulated by Rules franed by the Governor of
Punjab in exercise of powers conferred by proviso under
Article 309 of the Constitution. The set of Rules dealing
with the Engineers of the Public Health Branch was called
"The Punjab Service Engineers, Cass 1, Public Wrks
Departnment (Public Health Branch) Rules 1961. A simlar set
of Rules had also been framed by the Governor under Proviso
to Article 309 of the Constitution for the Engineers
bel onging to the Roads and Buil di ng Branch called the Punjab
Service of Engineers, Class |, Public Wrks -Department
(Roads and Buildings Branch) Rules, 1960. The provisions of
these two rules are alnost identical. Athird set of Rules
al so had been franed by the Governor for Engi neers bel ongi ng
to the Irrigation Branch, «called "The Punjab ~Service of

Engi neers, Class |. Public Wrks Departrment (lrrigation
Branch) Rules. After the formation of the State of Haryana
the Government of Haryana adopted all the aforesaid three

Rules to deal with the service conditions of the Engi neers
bel onging to the three branches, nanmely, the Public Health
Branch, the Roads and Buildings Branch and the lrrigation
Branch. The dispute relating to the fixation of seniority of
promotees and direct recruits in the Roads and Buildings
Branch came wup for consideration before this Court in-the
case of A N Sehgal and others vs. Raje Ram Sheoran and
others - 1992 Supp (1) Suprene Court Cases 304, and this
Court after thorough analysis of different provisions of the
Rul es relating to the Roads and Buil di ngs Branch interpreted
the Rules of seniority and directed the GCovernment of
Haryana to determine the cadre post regularly fromtime to
time and to issue orders appointing substantively to the
post within the quota and determine the inter se seniority
between the pronmptees and the direct recruits in the
respective quota cadre post of Executive Engineer. The
provisions of the Public Health Branch Rules came up for
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consideration in the case of S.L. Chopra & others vs. State
of Haryana and Qthers 1992 Supp. (1) Suprenme Court Cases
391, and the dispute in that case al so was the determ nation
of inter se seniority between the direct recruits and the
promotees. This Court also interpreted the rel evant
provisions of the Rules for determnation of inter se
seniority in the Public Health Branch and directed the State
CGovernment to deternmine the cadre strength in Haryana
Service of Engineers, Cass |, PW (Public Health Branch)
Rul es of the posts of Executive Engineer, Superintending
Engi neer and Chief Engineer and consider the cases of the
appellant in the said case as well as the respondents for
promotion to the senior posts of Executive Engineers,
Superi nt endi ng Engi neers ~ and Chief Engineers respectively
with the respective quota of 50 per cent and nmake
appointnent if found eligible and fit for pronotion. It may
be stated that the Rules relating to Irrigation Branch which
is slightly different fromboth the aforesaid Rules, namely,
the Public Health Branch and Roads and Buil di ngs Branch had
never cropped up for consideration. After the aforesaid two
judgrments-of this Court _and pursuant to the directions
i ssued, the State CGovernment -~ began the exercise of fixing
the cadre strength during each year comrenci ng from 1966 and
al so began determ nation of inter se seniority of the
pronotees and direct recruits in the different posts within
the service and also drew up the seniority list of the
enpl oyees. The first set of seniority 1ist was drawn up on
6.4.92 and being aggrieved by the said seniority list Wit
Petitions were filed and the Punjab and Haryana H gh Court
havi ng quashed the sanme, Special Leave Petitions were filed
inthis Court. During the pendency of the Special Leave
Petitions in this Court and prior tothe hearing of the
cases two other sets of seniority lists had been drawn up

one on 13.3.1997 and another on 19.3.97 and strenuous
argunents had been advanced in support of and against the
aforesaid lists drawn up by the Government. The main attack
to the aforesaid list is that the earlier directions issued
by this Court in Sehgal’s case (supra) as well as Chopra’'s
case (supra) have not been duly followed in drawi ng up the
seniority list. Subsequent to the judgnent of the Punjab and
Haryana Hi gh Court striking down the seniority list prepared
by the Government pursuant to the directions of this Court
in Chopra's case (supra) the Haryana Legi sl ators enacted the
Act to regulate the recruitnent and conditions of service of
persons appointed in all the three branches and the validity
of the said Act had been challenged in the Wit Petitions
filed in Punjab and Haryana Hi gh Court. Those Wit Petitions
have been transferred to this Court and have been nunbered
as Transfer case. Elaborate argunments were advanced by the
counsel for parties challenging the wvalidity of the
aforesaid Act basically on the ground that it ‘seeks to
nerely annul the judgrment of this Court in Sehgal’'s case
(supra) and in Chopra’s case (supra) which is not
permssible in law It nmay be stated that if the Act is held
to be valid then necessarily the seniority list drawn up by
the State Government pursuant to the directions of this
Court in Sehgal’'s case (supra) and Chopra' s case (supra)
will not bold good and a fresh seniority list has to be
drawn up as the Act in question has been given retrospective
effect with effect from the date of the formation of the
State of Haryana in Novenber 1966. If the Act is held to be
ultra vires then also it has to be exan ned whether the
seniority list drawn up by the State Governnent is in
accordance with the earlier direction given by this Court in
Sehgal 's case (supra) and Chopra' s case (supra) and if not
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what further directions are necessary? It is in this context
it must be borne in mnd that in the earlier cases only the
principles of determination of inter se seniority between
the direct recruits and the pronotees had been considered
and adjudge bet as to how the initial allottees to the
services woul d be considered there was no adjudication in as
much as that question did not crop up for consideration

So far as the public health branch is concerned, on the
date of the formation of the State of Haryana 14 persons
were brought fromthe erstwhile Punjab cadre of Engi neers of
constitute the initial cadre in the State of Haryana and
since the cadre strength of the service in Haryana was only
10, four of these persons were adjusted against ex-cadre
post. Wiile bringing persons fromthe erstwhile Punjab cadre
to Haryana the relevant Rules and the quota of direct
recruit and pronmotees in the service had not been borne in
mnd and officers-were brought from the erstwhile Punjab
cadre dependi ng upon the dom cile of the enployees. |In other
wor ds, those who bel onged to the Haryana State were brought
over to ‘Haryana cadre and in regulating the cadre strength
the ratio between direct recruits ~and pronotees as per
Recruitment Rules then-in force has not been observed. In
the aforesaid premses a question which would arise for
consi deration and ulti mate deci sion would be as to how t hese
10 officers who were brought over fromthe erstwhile Punjab
State and constituted the initial cadre strength of service
in Haryana would be dealt with? This question had not been
dealt with either in Sehgal's case or in Chopra' s case
referred to supra. At this stage it would be appropriate to
notice as to what was decided by this Court in Sehgal and
Chopra. Sehgal deals w th roads and buil ding branch. In that
case, one, R R Sheoran challenged Gradation List and the
seniority assigned to Sehgal and others by filing a wit
petition in Punjab and Haryana High Court. The Division
Bench of the High Court canme to hold that Sheoran was a
menber  of the service from the date of his initia
appoi ntnent as Assistant Executive Engi neer whereas Sehga
and others who were pronmoted were not nenbers of the
service. This decision was chall enged by Sehgal ,” a pronotee
officer and it was agreed between the parties that this
Court would decide the principles on.  consideration of the
Rules and |eave the matter for the State Governnent to
determne the inter se seniority by applying the [Law. The
Court considered Rule 3(1), Rule 3(2), Rule 5(1)(a), Rules 6
and 7, Rule 11(1), Rule 12(3) and sub-rule (12) of Rule 2.
This Court cane to the conclusion that a direct recruit
woul d always be recruited and appointed to.a substantive
vacancy and fromthe date he starts discharging the duty
attached to the post he is a nmenber of the service subject
to his successfully conmpleting the probation and decl aration
thereof at a later date and this appointnent rel ated back to
the date of initial appointment, subject to his @ being
di scharged from service on failure to conplete the probation
within or extended period or termnation of the service
according to rules. So far as a pronobtee is concerned it was
hel d that a pronotee would have initial officiating
pronmotion to a tenporary vacancy or substantive vacancy and
on successful conpletion and declaration of the probation
unl ess reverted to lower posts, he awaits appointnment to a
substantive vacancy. Only on appointnent to a substantive
vacancy he beconmes a nenber of the service. It was also held
that a direct recruit appointed to an ex-cadre post alone is
a nmenber of the service even while on probation and Rule
2(12)(a) applies to themand it does not apply to a pronotee
fromdass Il service. This Court al so held:
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"on a conjoint reading of Rules

12(3) and 12(5) it is clear that

the vyear of allotnent of the

Assi stant Executive Engineer in the

post of Executive Engi neer, shal

be the calendar year in which the

order of appointnent as Assistant

Executi ve Engi neer had been nmade.

Thus his seniority as Executive

Engi neer, by fiction of law, would

relate back to his date of initia

appoi ntnent as Assistant Executive

Engineer and in juxtaposition to

Class Il officers’ seniority as

Executive Engi neeris unalterable".

Since Shri Sheoran was appointed as an Assistant
Executive Engi neer -~ on August 30, 1971, it was directed that
his seniority as Executive Engineer shall accordingly be
reckoned. 'Wile interpreting Rule 5(2) and proviso thereto
it was held that™ the intendnment appears to be that so |ong
as the direct recruit Assistant Executive Engineer, eligible
and considered fit for ~pronotion is not available, the
promotee from Cass Il service in excess of the quota is
eligible to occupy i'n officiating capacity the senior posts,
i.e., Executive Engineers and above. The nonent direct
recruits are available, they alone are entitled to occupy 50
per cent of their quota posts and the pronotees shall give
place to the direct recruits. On the question what is the
date from which the 'seniority of ~a pronotee 'as Executive
Engi neer shall be reckoned, the Court held that a pronotee
within quota wunder Rule 5(2) gets his seniority fromthe
initial date of his pronotion and the year of allotnent, as
contenplated in Rule 12(6) shall be the next below ‘the
juniornmost officer in the service whether officiating or
confirmed as Executive Engineer before the forner’s
appoi ntnent’ counting the entire officiating period towards
seniority, unless there is break(in the service or fromthe
date of | ater pronotion. Such. pronotee, by ‘necessary
i mplication, would normally become senior to the /direct
recruit promoted |ater. Combined operation of sub-rules (3)
to (5 of Rule 12 makes the direct recruit a nember of the
service of Executive Engineer fromthe date of vyear of
allotment as an Assistant Executive Engineer. The result is
that the pronotee occupying the posts wthin 50 per cent
guota of the direct recruits, acquired no right to the post
and should yield to direct recruit, though pronoted later to
him to the senior scale posts i.e., Executive  Engi neer
Superi nt endi ng Engi neer and Chi ef Engi neer. The pronotee has
right to confirmation in the cadre post as per Rule 11(4) if
a post is available to him within his quota or at a/'later
date under Rule 5(2) read with Rule 11(4) “and gets
appoi nt nent under Section 8(11). His seniority would be
reckoned only fromthe date of the availability of the post
and the year of allotnment, he shall be next below to his
i medi ate senior pronotee to that year or the juniornost of
the previous year of allotnment whether officiating or
per manent occupying the post wthin 50 per cent quota. The
officiating period of the pronotee between the dates of
initial prombtion and the date of the availability of the
cadre post would thus be rendered fortuitous and stands
excluded. A direct recruit on pronotion wthin the quota,
though later to the pronotee is interposed in between the
periods and interjects the pronbtee’s seniority’ s snaps the
links in the chain of continuity and steals a march over the
approved pronotee probationer. Harnonious construction of
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Rules 2(1), 2(2), 2(7), 2(10), 2(12), 2(12)(a), 5(2)(a), 8,
9(2), 11, 12(3), 12(5) to 12(7) would yield to the above
result, lest the legislative aninmation would be defeated and
the rules would be rendered otiose and surplus. It would
al so adversely affect the norale and efficiency of the
service. Mere officiating appointment by promotion to a
cadre post outside the quota; continuous officiating therein
and declaration of probation would not clothe the pronotee
with any right to claimseniority over the direct recruits.
The necessary conclusion would, therefore, be that the
direct recruits shall get his seniority with effect from
the date of the year of the allotnment as Assistant Executive
Engi neer which is not alterable. Wereas the pronotee woul d
get his seniority we.f. the date of the availability of the
posts within 50 per cent quota of the pronotees. The year of
allotment is variable and the seniority shall be reckoned
accordi ngly. Appointnent-to the cadre post substantively and
confirmation thereof -shall be 'made under Rule 8(11) read
with Rule 11(4) of ‘the Rules. A pronpotee Executive Engi neer
woul d onl'y ~then becone nenber of the service. ‘Appointed
substantively’w thin the neaning of the Rule 2(12)(a) shal
be construed accordi ngly. W, further hold that the
seniority of the pronmotee fromdass Il service as Executive
Engi neer shall be determined wth effect fromthe date on
which the cadre post was available to himand the seniority
shall be determined accordingly." Utinmtely this Court
directed the Governnent of Haryana to  determ ne the cadre
posts, if not already done, regularly fromtime to tinme
i ncluding the post created due to exigencies of service in
terms of Rule 3(2) read with Appendix ‘A and.allot the
posts in each year of allotnent as contenpl ated under Rule
12 read with Rule 5(2)(a) and issue orders appointing
substantively to the respective posts within the quota and
deternmine the inter se seniority  between the appellants
therein who were pronotees and Sheoran, direct recruits in
the respective quota cadre posts of Executive Engineer. The
Court also held that the inter (se seniority of the direct
recruits and pronotees shall be deternined in accordance
with the principles laid down.

In S.L. Chopra s case, which deals with Public Health
Branch, this Court held that direct recruits get seniority
fromthe date of appointnent as Assistant Executive Engineer
and it is unalterable. But the pronotee’'s seniority is
variable by operation Rules 8(11) and 11(4); 2(12)(a) and
5(2) of the Rules. The State Governnent -~ was ~accordingly
directed to determine the cadre strength in the Haryana
Service of Engineers, Cass | PW (Public Health Branch)

under the rul es, Executive Engi neers, Superi nt endi ng
Engi neers and Chi ef Engi neers and consider the cases of the
appel l ants therein as well as the contesting respondents

B.D. Sardana, F.L. Kansal for pronotion to the senior posts
of Executive Engineers, Superintending Engineers and Chief
Engi neers respectively wth the respective quota of 50 per
cent and make appointment if found eligible and fit for
pronotion. In the sai d case the appellant was a pronotee
and the respondents were direct recruits.

The seniority list which was drawn up on 6.4.92 assuned
that out of ten incunbents who originally constituted the
service in the Public Health Branch five have to be treated
as directed recruits fictionally wunder Rules 5(3) and 5 as
pronbtees so that the disparity in the ratio wll not
i nfluence the future pronotion. The seniority list which was
drawn up on 19.3.97 took the ten incunbents originally
constituted service belonging to the quota of pronotees
since factually all of themwere pronotees under the Punjab
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Rul es and then determined the inter se seniority of direct
recruits and the pronotees by application of law laid down
by this Court in Sehgal’s case (supra) and Chopra' s case
(supra).

In course of his submssions, M. Tulsi appearing for
the State denonstrated that the Seniority List which was
drawmn up on 19.3.77 topsy turbid the position to such an
extent that a direct recruit as Assistant Executive Engi neer
who was not even born on the cadre when a pronotee had been
appoi nted as the Executive Engineer, such direct recruit
became senior to the promptee Executive Engi neer. Such gross
inequity which was resulted on account of giving effect to
the Rules in force and interpreted by this Court in Sehga
and Chopra persuaded the legislature to intervene by
enacting the Act and giving it retrospective effect.

Let us now exanine the validity of the Act itself which
was challenged by the direct recruits in filing wit
petitions.in the H gh Court of Punjab and Haryana and those
wit petitions stood transferred to this Court. M. Sachar
the | eaned counsel appearing for the wit petitioners -
di rect recruits contended that the Act is nothing but an
usurpation of judicial power by the |I|egislature to annua
the judgnents of this Court in Sehgal and Chopra and it
nerely declares the earlier judgnments to be invalid wthout
anything nore and’ as such is invalid and inoperative.
Further the Act takes away the rights accrued in favour of
the direct recruits pursuance to the judgnents of this Court
in Sehgal and Chopra and consequently the Act nust be struck
down. The |earned counsel also urged that 'the mandanus
i ssued by this Court in Sehgal and Chopra has to be conplied
with and the State Legislature has no power to nake the
mandanus ineffective by enacting an Act to override the
judgrment of this Court which tantanounts to a direct in-road
into the sphere occupied by judiciary and consequently the
Act has to be struck down. This argument of M. Sachar was
al so supported by M. Mhabir Singh, the |Iearned  counse
appearing for the petitioners in T.P. (Civil) No. 46 of 1997
in his witten subm ssions and it was urged that in any view
of the matter the legislatures could not ~have given
retrospective operation to the Act itself with reference to
a situation that was in existence 25 years ago and such an
act of the legislature nust be held to beinvalid as was
held by this Court in the case of STATE OF GUIARAT AND
ANOTHER VS. RAMAN LAL KESHAV LAL SONI AND OTHERS.(1983) 2
S.C.C. 33. In elaborating the contention that the Act nerely
purports to override the judgnent of this Court in Sehga
and Chopra the learned counsel referred to the Objects and
Reasons of the Act as well as the affidavit filed on behalf
of the State Governnent which woul d unequivocally indicate
that the Act was enacted to get over the judgnents of this
Court in Sehgal and Chopra.

M. KT.S. Tulsi, the I|earned senior counsel for the
State of Haryana and M. D.D. Thakur and Dr. Raj eev Dhawan,
| earned senior counsel appeari ng for the pr onot ee
respondents on the other hand contended that the power of
the State Legislature under Articles 245 and 246 of the
Constitution is w de enough to make Ilaw determining the
service conditions of the enployees of the State and it is
undi sputed position of law that the |egislature can nake | aw
giving it retrospective effect. According to the |earned
counsel the |egislature having been aware of the inequities
situation which have been the result of the Rules which were
operating for determination of the inter se seniority
between the direct recruits and the pronotees as interpreted
by this Court in Sehgal and Chopra, intervened in enacting
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the Act to renmobve the aforesaid inequities not by nerely
declaring the interpretation given by this Court to the
rel evant provisions of the Rules in Sehgal and Chopra to be
i nvalid but by naking substantial alterations and changes to
the basis itself and as such the |egislatures cannot be said
to have encroached upon the field of judiciary nor the
| egislation can be held to be an act of usurpation of the
judiciary nor the legislation can be held to be an act of
usurpation of judicial power by the |egislatures. According
to the |l earned counsel the basic changes made in the Act are
by altering the definition of service by addition of sub-
cl ause (c), by providing the quota of pronotees could exceed
beyond 50% as per proviso to Section 5(2) and by changing
the very criteria for determnation of seniority nanely the
continuous length of service as engrafted in Section 12(2)
and these changes having been nade and the |egislative
conpet ence not having been assailed, the Act nust be held to
be valid piece of legislation. It was also contended by the
| earned counsel that in deciding the constitutionality of
the Act the Court can look-into the bjects and Reasons of
the Act only when there is anbiguity in the substantive
provisions of the Act itself, but where there is no
ambiguity in the | anguage of the Act which declares the
intention of the legislature, the Court would not be
justified in looking to the Cbjects and Reasons for the
enactment or the affidavit filed by the State Governnent to
hold that the |egislatures have usurped the judicial power
and have enacted the Act nerely to get over the judgments of
this Court and nmandanus issued by this Court in Sehgal and
Chopra. According to the | earned counsel in enacting the Act
the legislature has taken into account the needs of the
adm nistration and |aid down the principles for determn ning
the inter se seniority in consonance with the accepted norns
of service jurisprudence nanely deternmination of seniority
on the basis of |length of continuous service in the cadre
whi ch was al so observed by this Court in the two earlier
cases while interpreting the Rules of 1961 which was
operative in determnation of inter se seniority of the
enpl oyees. The |earned counsel further urged that no 'vested
right of any enployee has been taken away by the Act
i nasmuch as to obtain a particular position in the seniority
list within a cadre is neither a vested right of an enployee
nor can be said to be fundanental right under Part --111 of
the Constitution. M. Tulsi, |earned counsel appearing for
the State of Haryana in this context said that by operation
of the Act no enployee whether a direct recruit or a
promotee would be reverted to any |ower post fromthe post
to which pronotion has already been made even if he is found
to be junior to others in the rank of Executive Engi neer and
as such the contention of M. Sachar and M. Mahabir Singh
that it takes away a vested right of the enployees is
incorrect in law. Lastly, it was contended that the
| egi sl ative conpetence having been conceded and the Act not
havi ng been found to be contrary to any of the fundanenta

rights under Part - |11l of the Constitution the wonly
guestion that requires consideration is whet her it
tantanounts to usur pation of judicial power by the

| egi sl ature and for the contentions already advanced the Act
not being one nerely declaring a law | aid down by this Court
to be invalid, there has been no usurpation of judicia

power, and therefore, the sane is a valid piece of
| egi sl ati on deternining the service conditions of the
enpl oyees in the State of Haryana and this Court will not be
justified in holding the Act to be invalid. A large nunber
of authorities were cited at the Bar in support of their
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respective contentions which we will notice while exam ning
the correctness of the rival subm ssions.

At the outset it nust be borne in nmind that in the case
of Sehgal (supra) as well as Chopra (supra) this Court had
not invalidated any provisions of the recruitment rul es but
merely interpreted some provisions of the Rules for
determning the inter se seniority between the direct
recruits and the pronotees. The Act passed by the
| egi slature, therefore, is not a validation Act but nerely
an Act passed by the State Legi sl ature giving it
retrospective effect fromthe date the State of Haryana came
into exi stence and consequently fromthe date the service in
guestion canme into existence. The power of the |egislature
under Article 246(3) of the Constitution to nake |aw for the
State with respect to the matters enunerated in List |l of
the VIIth Schedule to the Constitution is wide enough to
make | aw determining the service conditions of the enployees
of the ~State. In the case in hand there has been no
challenge to the legislative conmpetence of the State
| egislatureto enact the legislation in question and in our
view rightly, nor there has been any chall enge on the ground
of contravention of Part |1l of the Constitution. Under the
constitutional scheme the power of the |egislature to make
law is paranpbunt subject” to the field of legislation as
enunerated in the /Entries in different Lists. The function
of the judiciary is to interpret the l'aw and to adjudicate
the rights of the parties in accordance with-law made by the
| egi sl ature. \When a particular Rule or the Act is
interpreted by a Court of law in a specified manner and the
l aw nmaki ng authority  forms~ the opinion that such an
interpretation would adversely effect the rights of the
parties and would be grossly inequitious and accordingly a
new set of Rule or Law is enacted, it is very often
challenged as in the present case on the ground that the
| egi sl atures have usurped the judicial power. In such a case
the Court has a delicated function to exam ne the new set of
| aws enacted by the legislaturesiand to find out whether in
fact the |legislatures have exercised the |egislative power
by merely declaring an earlier judicial decision 'to be
invalid and ineffective or the |egislatures have altered and
changed the character of the legislation whichultinmtely
may render the judicial decision ineffective. It cannot be
di sputed that the legislatures can always render a judicia
decision ineffective by enacting valid law on the topic
within its legislative field fundanentally altering or
changing its character retrospectively as was held by this
Court in the case of Indian Al um num Conpany vs. The State
of Kerala (1996) 7 Supreme Court Cases 637. What is really
prohibited is that legislature cannot in exercise of its
pl enary power under Article 245 and 246 of the Constitution
nerely declare a decision of a Court of Lawto be invalid or
to be inoperative in which case it would be held to be an
exerci se of judicial power. Undoubtedly under the schene of
Constitution the legislature do not possess the sane.
Bearing in mnd the aforesaid principles it is necessary to
examne the legality of the Act in question. If we do not
exam ne the substantive provisions of the Act and nerely go
by the object and reasons as given for the enactnent of the
Act as well as the counter affidavit field on behalf of the
State then the Act would be possibly held to be an intrusion
to the judicial sphere by the |egislature. The Statenents of

hj ects and Reasons while introducing the Bill in Haryana
Vi dhan Sabha is extracted herein bel ow in extenso: -
"There was separate rul es

regul ating service conditions and
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fixation of seniority in the
Engi neering Services in PPWD., B &
R, Public Heal th and PWD
Irrigation Branch. These rul es
al though different for the three
branches were on identical lines
with mnor variations. These rules
have been i nterpreted in t he

Supreme Court in the case of AN
Sehgal versus R R Sheoran and S. L.
Chopra  versus B. D. Sar dana.
Subsequently, the judgnent has been
interpreted further in the case of
A.N. Sehgal versus R R Sheoran by
an order dated 31st March, 1995 of
the Supreme Court in a Contenpt
Petition filed by Shri R R
Sheoran. In'the Public Health side,

the seniority list prepared  under
the directions of the Suprenme Court
in S. L. Chopra versus B. D

Sardana’s case was challenged in
the H gh Court which “struck down
the list., Thereafter, an appea

was filed by the State in the
Suprenme Court agai nst the order of
the High Court in the case of State
versus B.D. Sardana. The appeal was
admitted by the Suprenme Court and
the operative portion of the
judgrment of the H gh Court was
stayed. The matter is pending for
final decision in the Suprene
Court, and mean while the seniority
l'ist prepared by the State is being
operated by Public Health Branch

2. Meanwhile, consequent to the
directions given by the Suprene
Court in the case of A N Sehga

vs. R R Sheoran and orders of the
Supreme Court dated 31st March

1995 in the Contenpt Petition filed
by R R Sheoran subsequently the
seniority list had to be redrawn in
the case of B & R Branch, which was
totally at variance with the
manner in which the seniority was
drawmn up in the case of Public
Heal t h Branch. Thus, the directions
of the Suprene Court in the case of
B & R Branch had created a | ot of

Admi ni strative pr obl ens with
certain very j uni or of ficers
getting undue seniority and

becoming senior to the officers
under whom they were previously
working. The naturally resulted in
sever groupism and tension between
officers of the departnent in their
day today working.

3. In order to have uniformrules

for al | three branches of
Engi neering services and to clarify
the position in an unanbi guous

manner so as to have uniformty and
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clarity in i nterpretation, it
became necessary to nmmke certain
amendnent s with retrospective
effect. This was possible only by
enacting a legislation in this
regard. As the Haryana Vi dhan Sabha
was no in Session, it was decided

to achieve the purpose through

i ssue of an Ordinance on 13th My,

1995. The O dinance replaced the

existing rules for all the three

branches of the PWD and the conmpbn

enactment was to govern the service

matters of Cass-lI service B & R

Branch, Public Health Branch and

Irrigation Branch."

The rel evant ~portion of +the affidavit of Shri S N
Tanwar, Joint Secretary to the Government of Haryana fil ed
in the Punjab and Haryana H gh Court indicating the ground
which inmpelled the legislature to enact the legislation in
guesti on may be extracted herei nunder: -

"This interpretation by the Hon'ble Suprenme Court has
caused great hardships to the promotees. In order to renove
this hardship to the promptees an O dinance was issued on
13.5.1995 which has now beconme an Act No. 20 of 1995 after
assent of the Governor of Haryana on30.11.1995. |If this
O dinance/ Act is not issued the net result of the O der of
the Hon' ble Suprene Court would be that the directly
recrui ted Assistant - Executive Engineer would be considered
to be Executive Engineer fromthe date he was recruited as
Assi stant Executive Engineer. The interpretation of the
judgrment of the Suprenme Court create such a situation that
persons who were pronpbtees and were  working as Executive
Engi neer years before even the Assistant Executive Engi neers
were recruited becane junior to the latter when the latter
was pronoted as Executive Engineer. This w as  sonehow
considered by the Governnent to be very seriously hanpering
proper working of the departnent. Gving such a seniority to
a person recruited as Assistant  Executive Engineer have
effected adversely the effective working of the departnment
because the persons who are occupying the posts nuch hi gher
to the Executive Engineer and above could became junior to
Assi stant Executive Engineer who is recruited even after the
pronot ees have been discharging their duties on these higher

posts. If such a situation will continue.to prevail the
pronotees will not be able to working that capacity when
they would considered to be junior to the persons who were
recruited to Cass | service nuch later (than their

pronotions. Mreover, the Governnent of Haryana -always
considered that the Assistant Executive Engineer .directly
recruited would deemto be having a seniority fromthe date
when he is actually pronoted as Executive Engineer. Since
the Supreme Court did not accept this interpretation it
becanme essential for the GCovernment of Haryana inter alia
for the reasons mentioned above to issue this Act
retrospectively."

If these materials are al one considered then one may be
persuaded to accept the submission of M. Sachhar, the
| earned senior counsel appearing for the direct recruits -
Wit Petitioners, that the Act in question was nerely to
declare the earlier decisions of this Court in Sehga
(supra) and in Chopra (supra) a invalid and as such is
usurpation of the judicial power by the legislature. But it
is a cardinal rule of interpretation that Objects and
Reasons of a statue is to be look into as an extrinsic aid
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to find out legislative intent only when the neaning of the
statute by its ordinary |anguage is obscure or anbi guous.
But if the words used in a statue are cl ear and unanbi guous
then the statue itself declares the intention of the
| egislature and in such a case it would not be pernissible
for a Court to interpret the Statute by examning the
hj ects the Reasons for the Statute question

In the case of ASWN KUVAR GHOSH AND VS. ARABI NDA BOSE
AND ANOTHER, S.C.R (1953) 1, Patanjali Sastri, J., speaking
for the majority of the Court, enphatically ruled out the
nj ects and Reasons appended to a Bill an aid to the
construction of a statute. It was observed:

"As regards the propriety of the

reference to the ' St at ement of

oj ects and Reasons, it nust be

renmenbered that it seeks only to

explain what ~reasons induced the

nmover to introduce the Bill in the

House and what obj ects he sought to

achi'‘eve. But those objects  and

reasons may or nmay _not correspond

to the objective which the mgjority

of menmbers had in view when they

passed it into law The Bill may

have undergone radi cal changes

during its passage through the

House or Houses, and there is no

guarantee that 'the reasons which

led to its introduction and the

obj ects thereby sought to be

achieved have renmined  the sane

throughout till the Bill energes

fromthe House as an Act of the

Legi slature, for they do not form

part of the Bill and are not voted

upon by nenbers. We, therefore,

consi der that the Statement of

oj ects and Reasons appended to the

Bill should be ruled out as an aid
to t he construction of t he
statute."”

In the case of THE CENTRAL BANK OF INDIA VS. THEIR
WORKMEN. S.C.R (1960) 200, S. K. DAS, J., reiterated the
principl e:

"The Statenent of (Objects and

Reasons is not adm ssible, however,

for construing the section far |ess

can it control the actual words

used".

Sinha, J., in the case of STATE OF WEST BENGAL VS.
UNFON OF INDIA, S.C.R (1) (1964) 371 held: -

"It is well settled that the

Statement of Cbjects and Reasons

acconpanyi ng a Bill, when

introduced in Parliament cannot be

used to deternmine the true neaning

and effect of the substanti ve

provisions of the statute. They

cannot be used except for the

[imted purpose of understanding

the background and the antecedent

state of affairs leading up to the

| egi sl ation".

In the case of TATA ENG NEERI NG AND LOCOMOTI VE CO. LTD.
VS. GRAM PANCHAYAT, PIMPRI WAGHERE, (1976) 4 SCC 177, this
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Court did not accept the recital in the Statement of Objects
and Reasons that the anendnent was made for the reason that
the Panchayats could not |evy tax on buildings and held that
the word ‘houses’ as originally used was conprehensive
enough to include all buildings including factory buil di ngs
and that the anendnent only made explicit what was
implicit".

The general rule of interpretation is that the |Ianguage
enployed is prinarily the deternmining factor to find out the
intention of the |egislature. Gajendragadker, J. as he then
was in the case of KANAI LAL SUR VS. PARAMNI DHI SADHUKHAN
S.C R 1958 360 had observed that "the first and primary
rule of construction is that he intention of the |egislature
nust be found in the words used by the legislature itself".
In the case of ROBERT W GRAM CRAWORD VS. RI CHARD SPOONER, 4
MA 179 (PC) p. 1987 Lord Brougham had stated thus "If the
legislature did intend that which it has not expressed
clearly; much npore if the legislature intended sonething
very different; if the legislature intended pretty nearly
the opposite of what is said, it is not for judges to invent
sonet hing-which they do not neet wthin the words of the
text". Thus when the plain neaning of the words used in a
statute indicate a particular state of affairs the courts
are not required to get thenselves busy with the "supposed
intention" or with/'"the policy underlying the statute" or to
refer the objects and reasons whi ch was ‘acconpani ed the Bil
while introducing the sane on the floor of the |egislation
It is only when the plain neaning of the words used in the
statute creates an ambiguity then it may be permissible to
have the extrinsic aid of looking to the Statenent of
bj ects and Reasons for _ascertaining the true-intention of
the legislatures. In the aforesaid state affairs to find out
whet her the inpugned Act s a usurpation-of judicial power
by the legislature it would not be permssible to look to
the Statement of Objects and Reasons which acconpani ed the
Bill while introducing the sane on the floor of the
| egislation nor the affidavit filed by an officer of the
CGovernment would control the true and correct neaning of the
words of the statute. 1t would, therefore, be necessary to
examne the Act itself and the changes brought about by the
Act and the consequences thereof in relation to the
decisions of this Court in Sehgal and Chopra interpreting
the Rules of seniority which were in force and which stood
repeal ed by the Act itself.

The Preanbl e of the Act which is a key to the enactnent
clearly indicates that it is an act for consolidation of
ruled relating to different Branches. It reads thus:-

"to regulate the recruitment and

conditions of service of persons

appointed to the Haryana Servi ce of

Engi neers, Cass |, Public Wrks

Department (Buil di ng and Roads

Branch), (Public Health Branch) and

(I'rrigation Branch) respectively."

A conparative study of the provisions of the 1961 Rul es
franed by the Governor in exercise of power under the
proviso to Article 309 of the Constitution and 1995 Act
passed by the Haryana Legislature indicate the follow ng
changes whi ch have been brought about by the Act:

(a) The definition of nenmber of

service in Rule 2(12) of 1961 rules

has been amended. Sub-clause (c)

has been inserted in dause 12 of

Section 2 of 1995 Act by which an

officer awaiting appointnent to a
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cadre post has been nmade a nmenber

of service

(b) A proviso has been added to

Section 5(2) of 1995 Act which

expressly provides for exceeding

the quota of 50% of officers

pronmoted to the post of Executive

Engineers in the event, adequate

nunber of Assi st ant Executive

Engi neers are not avail abl e.

(c) The percentage of quota has

been altered from50%to 75%in the

case of Irrigation Branch by

i ncorporating a second proviso to

Section 5(2) of the Act.

(d) The rule wth regard to

determ nati on-of seniority has been

conpletely ~changed from 'the one

that 'existed in 1961 rules. Wile

under the 1961 rules, according to

Rul e-12, no nenber of service could

enjoy the benefit of service except

in accordance with t he guot a

prescri bed under Rule <??> under

Clause 2 of Section 12 of the Act,

l ength of continuous service for

the post of | executive engineers,

has been nade the sol e determnining

factor f or the fixation of

seniority.”

The aforesaid changes and alterations in the Act itself
and giving it retrospective effect we.f. the date when the
State of Haryana came into existence and consequently the
service of engineers cane into -existence, rendered the
earlier decisions of this Court in Sehgal and Chopra
i neffective. The provisions of the Act and the definition of
"service" in Section 2(12)(c),  proviso to Section '5(2) and
the criteria for pronotion which was engrafted in Section
12(2) and meking it retrospective we.f. 1.11.1966, when
interpreted lead to the only conclusion that this Court
could not have rendered the decision in Sehgal and Chopra on
the face of the aforesaid provisions of the Act. It is,
therefore, not a case of legislature by nmere declaration
wi t hout anything nore overriding a judicial decision but a
case of rendering a judicial decision ineffective by
enacting a valid law within the legislative field of the
legislature. It would be appropriate to extract a passage
fromthe judgnment of this Court in I NDIAN ALUM Nl UM CO. AND
OTHERS VS. STATE OF KERALA AND OTHERS, (1996) 7. S.C. C. 637,
to which two of wus were parties (Ramaswany. J, and
Pattanai k, J.):

"I'n a denocracy governed by rul e of

law, the |egislature exercises the

power under Articles 245 and 246

and other conpanion articles read

with the entries in the respective

lists in the Seventh Schedule to

make the |aw which includes power

to amend the law. Courts in their

concern and endeavour to preserve

judicial power equally nust be

guarded to naintain the delicate

bal ance devi sed by the Constitution

between the three sovereign

functionaries. In order that rule
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of | aw per neat es of ful fi

constitutional obj ectives of
establishing an egalitarian socia
order, the respective sovereign
functionaries need free play in
their joints so that the march of
soci al progress and order renains
uni npeded. The snooth bal ance built
with delicacy nust al ways be

mai ntai ned. In its anxiety to
safeguard judicial power, it is
unnecessary to be overzeal ous and
conjure up i ncursion into the

judicial preserve invalidating the

valid | aw conpetently made."

It would be appropriate nowto exanm ne the different
citations made at the Bar. M. Sachar, the |earned senior
counsel in support of° his contention that the inpugned
judgrment i's essentially a wusurpation of the judicial power
by the l'egislature relied upon the decisions of this Court
in B.S. Yadav and othersvs. State of Haryana & others and
Pritpal Singh and others vs. State of Punjab and Qthers -
1980 (Supp.) Supreme Court- Cases 524, State of Cujarat &
Anot her etc. vs. Raman Lal Keshav Lal Soni and others etc. -
(1983) 2 Suprene Court Cases 33, Ex. Capt. K C Arora and
Anot her vs. State of Haryana and OQthers. - (1984) 3 Suprene
Court Cases 281, T.R Kapur and others vs. State of Haryana
and others 1986 (Supp) Suprene  Court Cases 584, P.D.
Aggarwal and others vs. State of U P. and others - (1987) 3
Suprenme Court Cases 622, Madan Mhan Pat hak and Anot her etc.
vs. Union of India and others - (1978) 2 Suprene Court Cases
50. In B.S. Yadav’'s case (supra) the  question for
consi deration before this Court was whether CGovernor could
franme rules relating to conditions of ~service of judicia
officers, and if so, then whether such rule contravenes
Article 235 of the Constitution? This Court held that a
conbined reading of Article 309 and Article 235 would | ead
to the conclusion that though the Ilegislature or the
Governor has the power to make Rules regulating the
recruitment and the conditions of service of judicia
officers of the State and thereby regulate seniority  of
judicial officers by laying down rules of gener a
application, but that power cannot be exercised in a nmanner
which will lead to interference with the control vested in
the High Court by the first part of Article 235. In
paragraph 76 of the judgnent of Court exam ned the anended
rule and the retrospectively of the same and hel dthat since
the CGovernor exercises the legislative power under. the
proviso to Article 309 of the Constitution, it is opento
himto give retrospective operation to the rul es nade under
that provision. But the date fromwhich the rules-are nmade
to operate rmust be shown to bear, either fromthe face of
the rules or by extrinsic evidence, reasonable nexus wth
the provisions contained in the rules, especially when the
retrospective ef fect extends over a long period and no
nexus is shown in the present case on behalf of the State
Covernment. On the aforesaid reasonings the Court came to
the conclusion that the retrospective effect that was given
tothe rulesis bad in law In the said case neither this
Court exam ned the question of legislature in-validating a
decision of a conpetent Court of Jlaw nor the question
whet her there has been any intrusion by the legislature into
the judicial sphere. We fail to understand how this case is
of any assistance to the petitioners in the Wit Petitions
chall enging the validity of the Act.
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In Raman Lal’'s case (supra) the enployees of the
Panchayat Services filed a Wit Petition in Gujarat High
Court claimng that they are entitled to the benefit of
revision of scales of pay which were nmade on the basis of
the reconmrendation of the Pay Commission. The State of
Gujarat resisted those petitions on the ground that the
menbers of the Panchayat Service were not governnent
servants and, therefore, they are not entitled to claimthe
relief asked for. The High Court of CGujarat allowed the Wit
Petition on coming to the conclusion that the nenbers of the
Panchayat Service bel onging to the local cadre were
government servants and directed the State Governnent to
make suitable orders ‘under Guj arat Panchayat Service
(Absorption, seniority, pay and allowance) Rules, 1965 and
several other directions to fix the pay scales and al |l owance
and other conditions of service of those enployees in par
with the State Government servants. The State had filed
appeal -against the said judgnent in the Suprene Court and
during the pendency of the appeal an O dinance was passed
which was later on replaced by the Act. The constitutiona
validity of the amending ~Act was <challenged by filing the
Wit Petition by the  ex-Municipal enployees who were
included in the local cadre. This Court cane to the
conclusion that the Panchayat Service constituted under
Section 203 of the G@ujarat Panchayat’'s Act is a GCvi
Service of the State and the nmenbers of ‘the service are
government servants. The Court, however, examned the
validity of the Anending Act and came to the concl usion that
before the Amending Act was passed the enpl oyees who had
been allocated to the Panchayat Service had achieved the
status of governnent servants under the provisions of the
principal Act of 1961 and that status as governnent servant
cannot be extinguished so long as the posts ‘are not
abol i shed and their services were ~not terminated in
accordance what the provisions of “Article 311 of the
Constitution. It is in this context it was observed: -

"The legislation is pur e and

sinple, self-deceptive, if we nay

use such an expression with

reference to a |egislature-nade

| aw. The |l egislature is undoubtedly

conpet ent to | egi sl ate with

retrospective effect to take away

or inpair any vested right acquired

under existing |laws but since the

aws are made under a witten

Constitution, and to have conform

to the dos and don'ts of the

Constitution, neither prospective

nor retrospective |aws can be nade

so as to contravene fundanmenta

rights. The law nmust satisfy the

requirements of the Constitution

today taking into account the

accrued or acquired rights of the

parties today. The |aw cannot say,

20 years ago the parties had no

rights, therefore, the requirenents

of t he Constitution wil | be

satisfied if the law is dated back

by 20 years. W are concerned with

today’s rights and not yesterday’s.

A legislature cannot | egi sl ate

today with reference to a situation

that obtained 20 years ago and
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ignore the march of events and the
constitutional rights accrued in
the course of the 20 years. That

woul d be nost arbitrary,
unr easonabl e and a negation of
history.™"

Thus the Anending Act was held to have offended the
constitutional provisions of Article 14 and Article 311 and,
therefore, was struck down.

Thus is Raman Lal, the anmending Act had the effect of
depriving the ex-Minicipal enployees of their status of
menbership under the State without any option to them which
was considered to be wunconstitutional. In the case in hand
the inpugned Act and its retrospectivity nerely alters the
seniority within a cadre and such an alteration neither
contravenes any constitutional provision nor it affects any
right under Part - 111 _of the Constitution. In this view of
the matter the aforesaid decision is of no assistance to the
direct recruit petitioners who have assailed the legality of
the Act. " In K C.~ ARORA's case, (1984) 3 S.C.C. 281 the
amended provisions being given retrospective effect was
found to have affected the accrued fundanmental rights of the
parties. Following the earlier judgment of this Court in
STATE OF GUJARAT vs. RAMAN LAL KESHAV LAL SONI, (1983) 2 SCC
33, this Court held that the Government cannot take away the
accrued rights of the petitioners and  the appellants, by
maki ng anendnent to the rules with retrospective effect. In
the aforesaid case under the rules in force the seniority
had been determni ned by counting the period military service.
Under the anended rules by giving it retrospective effect
the aforesaid benefit had been taken away. ~This Court,
therefore, held that in viewof the rules in force and the
assurances given by the GCovernment the accrued right of
considering the mlitary service towards seniority cannot be
retrospectively taken away. In the case in hand no such
accrued rights of the direct recruits are being taken away
by the Act. On the other ~hand on account of gross
i nequitious situation the |legislatures have enacted an Act
in consonance with the normal service jurisprudence of
determ ning the seniority on the basis of continuous |ength
of service in a cadre. The aforesaid decision, therefore,
cannot be said to be a decision in support of the contention
that | egislature have usurped the judicial power nor is it a
decision in support of the contention that by the i npugned
Act any fundamental rights of the direct recruits have been
infringed. In the case of T.R KAPUR AND OTHER vs. STATE OF
HARYANA AND OTHERS, 1986 (supp) SCC 584, when the validity
of Punjab Service of Engineers, Cass |, PW | (lrrigation
branch) Rules, 1964 as anended by State of < Haryana by
notification dated June 22, 1984 canme up for consideration
this Court found that the said rule is violative of Section
82(6) of the Punjab Reorganisation Act, 1966, as the prior
approval of the Central GCovernment had not been taken. On
the question of power of the Governor of frame Rul es under
proviso to Article 309 and to give it retrospective effect
the Court held that though the rules can be anended
retrospectively but any benefit accrued under existing rule
cannot be taken away. |In other words a promotion which has
al ready been held in accordance with the rules in force
cannot be nullified by the amended rules by fixing an
additional qualification for pronotion. By the inpugned Act
the Haryana Legislatures have not purported to nullify and
pronmoti on already nmde under the 1961 Rules which was in
force prior to being repealed by the inpugned Act. Even M.
Tul si, appearing for the State, submitted that no pronotion
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al ready made under the pre-anended rules will be altered in
any manner by giving effect to the provisions of the Act. In
this view of the nmatter, the aforesaid decision is also of
no assistance to the direct recruits. In MADAN MOHAN PATHAK
AND ANOTHER vs. UNION OF I NDIA AND OTHERS, (1978) 2 SCC 50,
a seven Judge Bench of this Court considered the question of
the power of the legislature to annual a judgrment of the
court giving effect to rights of a party. There has ben sone
observations in the aforesaid case which may support the
contention of M. Sachar inasnuch as this Court observed
that the rights which had passed into those enbodied in a
judgrment and becone the basis of a mandanmus fromthe High
Court could not be taken away in an indirect fashion. The
main plank of M. Sachar's argunent is that after the
judgnent of this Court in Sehgal and Chopra interpreting the
rules of seniority between the direct recruits and
pronotees, the direction of <this Court to re-draw the
seniority list —according to the principle laid down by this
Court ' has been taken away by the enactnent of the
| egi sl ature-and thus there has been an in-road of the
| egislature into the judicial sphere. But a deeper scrutiny
of the decision of this Court in Pathak will not sustain the
argunents advanced by M. Sachar. In Pathak’s case in
accordance with Regul ation 58 a settlement had been arrived
at for paynment of 'bonus to Class IIl and O ass |V enpl oyees
on 24th of January, /1974 and the said settlenent had been
approved by the Central CGovernnent. Notwithstanding the
settlenent when the Life |Insurance Corporation did not pay
bonus, the enpl oyees approached the Calcutta H gh Court. The
H gh Court, therefore, issued awit of nmandanmus on 21st of
May, 1976 calling upon the Life |Insurance Corporation to pay
the bonus in accordance with the settlenent in question

Agai nst the judgnent of the |earned Single Judge a Letters
Pat ent Appeal was preferred and while the said appeal was
pending, the Life Insurance Corporation (Mdification of
Settlement) Act, 1976 cane into force on 29th of My, 1976
and Section 3 thereof purportedto nullify the judgnent of
the Calcutta H gh Court by the non-obstante clause in
relation to provisions of Industrial Disputes Act. In other
words the Calcutta High Court while issuing mandamus had
held the settlement has a binding effect once approved by
the Central CGovernment and the same cannot be resci nded.  But
the i nmpugned Act purported to nullify the rights of the

enpl oyees working under Class IlIl and Cass IV to get annua
cash bonus in terms of such settlenment. ~It Jis in this
context in the majority judgnent of the Court delivered by
Bhagwati, J., it was observed:

"that the judgnent given by the
Calcutta High Court is not nmerely a
decl aratory judgnent hol ding an
i mpost or tax to be invalid so that
t validation statute can renpve the
def ect pointed out by the judgnent
amending the law with retrospective
effect and validate such inpost or
tax. It is a judgnent giving effect
to the right of the petitioners to
annual cash bonus under t he
settlenent by issuing a wit of
mandanus directing the LIC to pay
the anmbunt of such bonus. If by
reason of retrospective alteration
of the factual or legal situation

the judgnent is rendered erroneous,
the remedy nmay be by way of appea
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or review but so long as the

j udgrment st ands, if cannot be

di sregarded or ignored and it mnust

be obeyed by the LIC. Therefore, in

any event, irrespective of whether

the i mpugned Act is

constitutionally valid or not, the

LICis bound to obey the wit of

mandanus issued by the Calcutta

Hi gh Court and pay annual cash

bonus for the year April 1, 1975 to

March 31, 1976 to the Cass Ill and

Class |V enpl oyees."

In making the aforesaid observation the Court did not
consider the constitutionality of the Act but went by theory
that the mandanmus issued by the court calling upon a party
to confer <certain benefits to the adversary unless annulled
by way ~of appeal or review has to be obeyed. This principle
has no application'to the case in hand as the nature of
mandanus which has been issued by this Court in Sehgal and
Chopra was nerely a declaration ~of the principles of
seniority as per 1961 Rules and the State Government was to
draw up the seniority list in accordance wth the said
Rul es. The |legislature by enacting the Act and giving it
retrospective effect made several vital changes both on the
definition of service as well as the criteria for
determining the inter se seniority between the direct
recruits and pronotees. The inmpugned Act as has been stated
earlier has not taken away any accrued rights of the direct
recruits, and therefore, the  aforesaid observation in
Pat hak’s case really will be of no assistance in deciding
the question as to whether the Act purports to have nade an
in-road into the judicial sphere. The majority judgnent cane
to hold that the inmpugned Act is violative of Article 31
Clause (2) as the effect of “the Act was to transfer
ownership debts due owing to Cass IIl and dass |V
enpl oyees in respect of annual (cash bonus to the Life
I nsurance corporation and there  has been no provision for
paynment of any conpensation of the conpul sory acqui sition of
these debts. It nay be stated that the majority judgment did
not consider the question as to whether the |egislatures by
enacting the Act have wusurped the judicial power and have
nerely declared the judgnment of a conpetent court of law to
be invalid. Beg, C. J. in his concurring judgnment in
par agraph 32 of the judgnment, however, has .observed:

“"that the real object of the Act

was to set aside the result of the

mandanus issued by the Calcutta

H gh Court, though, it does not

mention as such, and therefore, the

| earned Judge held that Section 3

of the Act would be invalid for

trenchi ng upon the judicial power."

Three other |earned Judges, nanely; Y.V. Chandrachud,
S. Murtaza Fazal Ali and P.N. Shinghal. JJ. agreed with the
concl usion of Bhagwati, J. but preferred to rest their
decision on the sole ground that the inmpugned Act viol ates
the provisions of Article 31(2) of the Constitution and in
fact they considered it unnecessary to express any opinion
on the effect of the judgment of the Calcutta H gh Court in
Wit Petition No. 371 of 1976. Thus out of seven |earned
Judges, six |learned Judges rested their decision on the
ground that the inpugned Act violates Article 31(2) of the
Constitution and did not consider the enactment in question
to be an act of usurpation of judicial power by the
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| egi sl ature. The observation of Beg, C J., in paragraph 32
does not appear to be in consonance wth the severa
authorities of this Court on the point to be discussed
hereafter. Thus the aforesaid deci si on cannot be pressed
into service in support of M. Sachar’s contention. In the
aforesaid prem ses the authorities cited by M. Sachar in
fact do not support the content in urged by the |[earned
seni or counsel and on the other hand a series of authorities
of this Court to be discussed hereafter are directly on the
poi nt unequivocal ly indicating that the power of the
| egislature to enact law and giving it retrospective effect
which may factually render a decision of a conpetent court
of law ineffective cannot be whittled down.

In 1.N SAXENA vs. THE STATE OF MADHYA PRADESH (1976) 3
SCR 237 a contention had been raised with regard to the
validity of an Act to the effect that the Act has been
passed to over rule a decision of this Court which the
| egi sl ature has ~no power to do. In that case the State of
Madhya' Pradesh’ had rai sed age of conpulsory retirenent for
government servants from 55 years to 58 years but the very
Menor andum i ncreasi ng the age of superannuation enpowered
the Government to retire a government servant after the
servant attains the age of 55 years. Thereafter Rules under
proviso to Article 309 of the Constitution were franed
wher eby the age of 'superannuati on was raised to 58 years and
there was no provision in the Rules enpowering the
government to retire a government servant after the age of
55 years. The enployee concerned, however, was retired from
service on conpletion of 55 years and the said order on
bei ng chal |l enged the Supreme Court held that the appellant
will be deened to have continued in service inspite of the
order till he attains the age of 58 years and 'since the
appel | ant had already attai ned the age of 58 years it is not
possible to direct that he should be put in service, But he
will be entitled to such benefits an may accrue now to him
by virtue of the success of the Wit Petition. After the
judgrment of the Suprenme Court or O dinance was pronul gated
which later on becane an Act of the State of Madhya Pradesh
and the said Act validated the retirenment of the government
servants including the appellant Saxena despite the judgnment
of the Court. The Act was given retrospective effect and it
enpowered a government to retire a governnent servant on his
attaining the age of 55 years and the Anending Act was
chal l enged on the ground that the |egislature has usurped
the judicial power. This Court had negatived the said
contention and held: -

"The di stinction bet ween a

"l egislative” act and a "judicial"

act is well known, though in sone

specific instances the line which

separates one category from the

ot her may not be easily

di scernible. Adjudication of the

rights of the parties according to

| aw enacted by the legislature is a

j udi ci al function. In t he

performance of this function, the

court interprets and gives effect

to the intent and mandate of the

| egi sl ature as enbodied in the

statute. On the other hand, it is

for the legislature to lay down the

Il aw, prescribing norms of conduct

which wll govern parties and

transactions and to require the
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court to give effect to that |aw
Wiile, in view of this distinction
between legislative and judicia
functions, the |legislature cannot
by a bare declaration, without
nore, directly over-rule, reverse
or over-ride a judicial decision
it my, at any tine in exercise of
the plenary powers conferred on it
by Article 245 and 246 of the

Constitution render a judicia
deci sion ineffective by enacting or
changi ng with retrospective,

curative or neutralising effect the

condi tions on which such decision

is based. As pointed  out by Ray,

C.J. in Indira Nehru Gandhi v. Raj

Narain, the rendering ineffective

of judgnents or orders of conpetent

courts-and tribunals by changing

their basi s by | egi sl ati ve

enactnment is a well-known pattern

of all val i dati ng Act s. Such

val i dati ng l'egi slation whi ch

renmoves t he causes for

i neffectiveness /or invalidity of

actions or proceedings is not an

encroachment on judicial power:"

In the case of. "M S UTKAL ~CONTRACTORS AND JO NERY (P)
LTD. AND OTHERS vs. STATE OR ORI SSA, 1987 (Supp.) Suprene
Court Cases 751 a simlar contention had been raised but
negatived by this Court. In that case the right to collect,
sale and purchase of sale seeds had been given to the
petitioner and during the subsistence of the contact Orissa
| egi sl ature passed an Act called Oissa Forest | Produce
(control of trade) Act 1981. Under the provisions of the
said Act the State issued Notification on 9.12.1982 which
had the effect of rescinding the contract of the petitioner
That order was challenged by filing a Wit Petition which
however, was dismissed by the Oissa Hgh Court.” On an
appeal this Court reversed the decision of the Oissa H gh
Court and held that the Act does not apply to sale seeds on
government land. A declaration was made by this Court that
the Act and the Notification issued under the Act do not
apply to the forest produce grown in government forest and
that it was, therefore, open to the government to treat the
contract dated 29th May, 1987 as rescinded. The judgments of
this Court is reported in (1987) 3 SCC 279. Thereafter on
29th May 1987 an Odinance was pronulgated, called the
Orissa Forest Produce (Control of Trade) (Anmendnent and
Val idation) Odinance, 1987 and it was given retrospective
effect as a result of which the earlier decision of this
Court becamne i neffective. The petitioner, t her ef or e,
chall enged the validity of the same on the ground that the
| egi sl ature have encroached upon the judicial power and set
aside the binding judgnent of this Court. Negativing the
said contention this Court held:-

"The |l egislature may, at any tine,

in exercise of the plenary power

conferred on it by Articles 245 and

246 of the Constitution render a

judicial decision ineffective by

enacting valid law. There is no

prohi bition against retrospective

| egi sl ation. The power of t he
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| egi sl ature to pass a | ow
postul ates the power to pass it
prospectively as wel | as
retrospectively. That of course, is
subj ect to t he | egi sl ative
conpetence and subject to other
constitutional [imtations. The

rendering ineffective of judgnents
or orders of conpetent <courts by
changing their basis by |legislative

enactment is a well known pattern
of all val i dati ng acts. Such
val i dati ng | egi slation whi ch
removes t he causes of

i neffectiveness of invalidity of

action or proceedings cannot be

consi der ed as encr oachnent on

judicial power. ~The |egislature,

however, cannot by a bare

decl'arati on, wi t hout nore, directly

overrul e, reverse or- set aside any

judicial decision.”

This case is to a great extent in pari materia with the
case in hand where this Court had earlier interpreted the
Rul es determning /'theinter se seniority between the direct
recruits and pr onot ees and thereafter t he Har yana
| egi sl atures have @ enacted the Act giving it retrospective
effect as a result of which earlier decisions of this Court
in Sehgal (supra). -and Chopra (supra) have becone
ineffective. In BHUBANESHWAR SI NGH AND ANOTHER vs. UNI ON OF
| NDI A AND OTHERS 1994 6 SCC 77, a three Judge Bench of this
Court hel d:

"it is well settled that the

Parliament and State Legislatures

have plenary powers of |egislation

on the subjects within their field.

They can legislate on the said

subj ects prospectively as well as

retrospectively. If the intention

of the | egislature is clearly

expressed that it purports to

introduce the Ilegislation or to

amend the exi sting | egi sl ation

retrospectively, then subject to

the legislative conpetence and the

exerci se being not in violation of

any of the provisions of the

Constitution, such power cannot be

guesti oned. "

The Court al so further held:-

"that the exercise of rendering

i neffective the judgments or orders

of competent Courts by changing the

very basis by legislation is a well

known devi ce of val i dati ng

| egi slation and such validating

| egi sl ati on which renoves the cause

of the invalidity cannot be

consi dered to be an encroachnent on

judicial power."

In rendering the aforesaid decision, this Court relied
upon heavily on the Constitution Bench decision of this
Court in Shri P.C MIls Ltd. Vs. Broach Bor ough
Munici pality (1969) 2 SCC 283. The Court also relied upon
the decisions of this Court in Wst Ramna Electric
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Distribution Conpany Ltd. Vs. State of Madras (1963) 2 SCR
747, Udai Ram Sharnma and others etc. vs. Union of India and
others (1968) 3 SCR 41, Krishna Chandra Gangopadhyaya and
others vs. Union of India and others (1975) 2 SCC 302 and
H ndustan Gum and Chemicals Ltd. Vs. State of Haryana and
ot her (1985) 4 SCC 124. In Conorin Match Industries (P) Ltd.
Vs. State of Tam| Nadu (1996) 4 SCC 281 the sanme question
again canme up for consideration. In this case an assessnent
order under the Central Sales Tax was set aside on the basis
of the decision of Madras High Court in the case of Larsen
and Tubro. In Larsen and Turbo certain provisions of the Act
were declared ultra vires. In an appeal against the judgnent
of Madras Hi gh Court the Supreme Court held that the
provisions of the Central  Sales Tax Act which had been
declared ultra vires by Madras H gh Court were validly
enacted. The Central Sales Tax Act was anmended and the
Amendi ng Act was given retrospective effect declaring al
assessnments made upto 9.1.1969 wvalid and binding. This was
chal | enged on the ground that it tantanmounts to over riding
a decision of this Court by Legislatures. Rejecting the said
contention this Court held:

"this is not a case of  passing a

legislation trying to nullify the

interpretation of law given in the

judgrment of a/court of law. This is

a case of changing the law itself

on the basis of which the judgnent

was pronounced' holding that the

assessment orders were erroneous in

[ aw. "

In the case of Indian Alum nium (supra) to which two of
us Brother Ramaswany, J. and Pattanaik, J. were parties a
simlar contention had been raised and after considering a
| arge nunber of authorities of this court and explaining the
decision in the case of Madan Mbhan Pat hak vs. Union of
India this Court negatived the contention and held that when
the legislatures enacting the Act has conpetence over the
subject matter and when the said enactnent is consistent
with the provisions of Part 11l of the Constitution and the
earlier defects pointed out by the Court have been renoved
by the Ilegislatures then the enactnent is a valid piece of
| egi slation and cannot be struck down by the Court on the
ground that it encroaches wupon the judicial sphere. A
rel evant passage fromthe aforesaid decision has already
been quoted in the earlier part of the judgnent.

In MEERUT DEVELOPMENT AUTHORI TY AND OTHERS ETC. vs.
SATBIR SINGH AND OTHERS ETC. (1996) 11 SCC 462 on a sinilar
contention being raised this Court negatived the sane and
hel d: -

"It is well settled that when the

Supreme Court in exercise of power

of judicial review, has declared a

particul ar statute to be invalid,

the legislature has no power to

overrule the judgment; however, it

has the power to suitably anmend the

law by use of appropriate

phraseol ogy renoving the defects

poi nted out by the court and by

amending the law consistent wth

the law declared by the Court so

that the defects which were pointed

out were never on statute for

effective enforcenent of the law "

A simlar view has been expressed by this Court in the
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case of State of Oissa and another vs. Gopal Chandra Rath
and others - (1995) 6 SCC 242. In viewof the aforesaid
legal position when the inmpugned Act is exanmined the
conclusion is irresistible that the said Act cannot be said
to be an Act of usurpation of the judicial power by the
Haryana Legi slature, but on the other hand it 1is a valid
pi ece of legislation enacted by the State Legislature over
whi ch they had | egislative conpetence under Entry 41 of List
Il of the WVIth Schedule and by giving the enactnent
retrospective effect the earlier judgments of this Court in
Sehgal (supra) and Chopra (supra) have becone ineffective.
But since this does not tantanmount to a nere decl aration of
invalidity of an earlier judgment and nor does it anount to
an encroachnment by the legislature into the judicial sphere
the Court wll not justified in holding the same to be
invalid. Needless to nmention that the inmpugned Act has
nei t her been challenged” on the ground of the lack of
| egi sl ative conpetence nor has it been established to have
contravened any provisions of Part Ill of the Constitution

Consequently M. Sachhar’s contention has to be rejected and
the Act has to be declared intra vires. Necessarily,
therefore the seniority list drawn up on different dates in
accordance with the earlier Rules of 1961 will have to be
annul l ed and fresh seniority list has ‘to be drawn up in
accordance with the provisions of the Act since the Act has
been given retrospective effect with effect from 1.11. 1996.
It may, however, be reiterated that any pronotion already
made on the basis ‘of the seniority list drawmn up in
accordance with the Recruitnent ~ Rules of 1961 will not be
altered in any manner:

An ancillary question which arises for consideration is
whet her on account of the inpugned Act any accrued or vested
right of any of the direct recruits to the service'is being
taken away? This consideration is relevant inasnuch as
though the |legislature may be enpowered to enact |aw and
give it retrospective effect  but such | aw cannot take away
any accrued or vested rights of ( the enpl oyees. Under the
1961 Rules as interpreted by this Court in the case of
Sehgal and Chopra, a direct recruit gets the year of
allotment as the year in which he is recruited as Assistant
Executive Engineer but so far as pronotees are - concerned
they become a nmenber of the service only —after they are
appoi nted substantively to a cadre post and the quota of
pronotees can't exceed 50% of the total nunber of posts in
the service excluding the posts of Assistant Executive
Engi neers to which direct recruitnents are nmade. Inter se
seniority between direct recruits and pronotees is regul ated
by Rule 12(6) and (7). As a necessary consequence a direct
recruit when pronoted as Executive Engi neer fromthe post of
Assi stant Executive Engineer was getting seniority over the
pronot ee Executive Engineers and this situation “has been
avoi ded by the inpugned Act by changing the definition of
"service" in Rule 2(12) of the 1961 Rules, by providing the
guota for pronmptees to exceed 50%in certain contingencies
like non-availability of direct recruits to man the post of
Executive Engi neer and by changing the criteria for
determ nation of inter se seniority and in place of
deternination of year of allotment, by providing | ength of
continuous service to the post of Executive Engineer to be
the determining factor. Necessarily, therefore, by the
i mpugned Act a direct recruit in the rank of Executive
Engi neer woul d conme down in the gradation list than what was
assigns under the Rules of 1961. The question, therefore is
that, is the right of a conpetence under Entry 41 of List 11l
of the VIIth Schedul e and by giving the enactnent
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retrospective effect the earlier judgments of this Court in
Sehgal (supra) and Chopra (supra) have becone ineffective

But since this does not tantanount to a nmere declaration of
invalidity of an earlier judgment and nor does it anount to
an encroachment by the legislature into the judicial sphere
the Court wll not be justified in holding the sane to be
invalid. Needless to nention that the inmpugned Act has
neither been challenged on the ground of the lack of
| egi sl ati ve conpetence nor has it been established to have
contravened any provisions of Part Ill of the Constitution

Consequently M. Sachhar’s contention has to be rejected and
the Act has to be declared intra vires. Necessarily,
therefore the seniority |ist drawmn up on different dates in
accordance with the earlier Rules of 1961 will have to be
annul l ed and fresh seniority Ilist has to be drawn up in
accordance with the provisions of the Act since the Act has
been given retrospective effect with effect from 1. 11. 1996.
It may,” however, be reiterated that any pronotion already
nmade on the basis of the seniority list drawmm up in
accordance with Recruitment ~ Rules  of 1961 wll not be
altered in_any nmanner.

An ancillary question which arises for consideration is
whet her on account of ‘the inpugned Act any accrued or vested
right of any of the direct recruits to the service is being
taken away? This /consideration is relevant inasmuch as
though the legislature nay be enpowered to enact [|aw and
give it retrospective effect but such law cannot take away
any accrued or vested rights of the enployees. Under the
1961 Rules as interpreted by this® Court in the case of
Sehgal and Chopra, a direct recruit gets the year of
allotment as the year in which he is recruited as Assistant
Executive Engineer but so far as pronptees are concerned
they become a nmenber of the service only after they are
appoi nted substantively to a cadre post and the quota of
pronmotees can’'t exceed 50% of the total nunber of posts in
the service excluding the posts -of Assistant Executive
Engineers to which direct recruitnments are nmade. |Inter se
seniority between direct recruits and pronotees is regul ated
by Rule 12(6) and (7). As a necessary consequence a direct
recruit when pronoted as Executive Engineer fromthe post of
Assi stant Executive Engineer was getting seniority over the
pronot ee Executive Engineers and this situation has -been
avoi ded by the inpugned Act by changing the definition of
"service" in Rule 2(12) of the 1961 Rules, by providingthe
guota for pronptees to exceed 50%in certain contingencies
i ke non-availability of direct recruits to man the post of
Executive Engi neer and by changing the criteria for
determ nation of inter se seniority and in place of
determ nation of year of allotment, by providing | ength of
continuous service to the post of Executive Engineer to be
the determining factor. Necessarily, therefore; by the
i mpugned Act a direct recruit in the rank of Executive
Engi neer woul d come down in the gradation [ist than what was
assigns under the Rules of 1961. The question, therefore is
that, is the right of a governnment servant to get a
particular position in the gradationlist is a vested or
accrued right? The answer to this question has to be in the
negative. As early as in 1962 this Court in the case of THE
H GH COURT OF CALCUTTA vs. AMAL KUMAR ROY, (1963) 1 S.C. R
437, in the Constitution Bench considered the question
whet her | osing sone places in the seniority list anbunted to
reduction in rank, and came to hol d:

"In the context of Judicial Service

of West Bengal, "reduction in rank"

would inmply that a person who is
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case
389,

list

al ready hol ding the post of a
Subordi nate Judge has been reduced
to the position of a Miunsif, the
rank of a Subordinate Judge being
hi gher than that of a Munsif. But
Subordi nate Judge in the sane cadre
hold the same rank, though they

have to be listed in order of
seniority in t he G vil List.
Therefore, losing some places in
t he seniority list is not

tantamount to reduction in rank.

Hence, it nust be ‘held that the

provisions of Article 311(2) of the

Constitution are not attracted to

this case."

To the said effect” the judgment of this Court in the
of~ THE STATE OF PUNJAB vs. Kl SHAN DAS, (1971) 3 S.C R
wherein this Court observed:

"an '_order forfeiting the past

service whi ch has ear ned a

CGovernment servant~ increments in

the post or r ank he hol ds,

howsoever adverse it is to him

affecting his/ seniority within the

rank to which he belongs or his

future chances of pronotion does

not attract Article 311(2) of the

Constitution since it i's not
covered by the expression reduction
in rank."

Thus to have a particular position in'the 'seniority
within a cadre can neither be said to be accrued or

vested right of a Government servant and | osing some pl aces
inthe seniority list wthin the cadre does not anount to
reduction in rank even though the future chances of
pronmotion gets delayed thereby. (It was urged by M. Sachar
and M. Mahabir Singh appearing for the direction recruits

t hat

the effect of re-deternmination of the seniority in

accordance with the provisions of the Act is not only the
direct recruits lose a few places of seniority in the rank
of Executive Engineer but their future chances of pronption
are greatly jeopardi se and that right having been taken away
the Act nust be held to be invalid. It is difficult to
accept this contention since chances of pronotion of
Governnment servant are not a condition of service. In the

case

of STATE OF MAHARASHTRA AND ANOTHER vs.  CHANDRAKANT

ANANT KULKARNI  AND OTHERS, (1981) 4 S.C.C 130 this Court

hel d:

of K

"Mere chances of pronotion are not

conditions of services and the fact

that there was reduction in the

chances of pronoti on did not

tantamount to a change in the

conditions of service. A right to

be considered for promotion is a

termof service, but nmere chances

of pronotion are not".

To the said effect a judgnent of this Court in the case
JAGADEESAN vs. UNION OF |INDIA AND OTHERS , (1990) 2

S.C.C. 228, where in this Court held:

“"the only effect is that his
chances of pronotion or his right
to be considered for pronotion to
the higher post is adversely
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affected. This cannot be regarded

as retrospective effect being given

to the amendnment of the rules

carried out by t he i mpugned

notification and the challenge to

the said notification on t hat

ground nust fail".

Again in the case of UNTON OF I NDIA AND OTHER vs. S. L.

DUTTA AND ANOTHERS, (1991) 1 S.C. C. 505, this Court held:

"in our opinion, what was affected

by the change of policy were nerely

the chances of pronmotion of the Air

Vi ce-Marshals in the Navigation

Stream As far as the posts of Air

Marshals open to the Air Vice-

Marshals in the said stream were

concer ned, their right or
eligibility'to be considered for
pronmption still renmai ned and hence,
t here was no change in _ their

condi-tions of service".

In ZOHRABI vs. ARJUNA AND OTHERS, (1980) 2 S.C.C. 203,
this Court observed that

"a nmere right to take advantage of

the provisions of an Act is not an

accrued right".

The aforesaid observation would equally apply to the
case in hand since 'the only argument advanced on behal f of
the direct recruits was that the advantage which they we re
recei ving under the 1961 Rules to get their seniority in the
rank of Executive Engineer is being taken away by the
i mpugned Act. Since the said right is not an accrued right
the legislatures were well within their power to make the
I aw.

In the aforesaid premses, it nmust be held that the
direct recruits did not have a vested right nor any right
had accrued in their favour in (the matter of getting a
particular position in the seniority |list of ‘Executive
Engi neers under the pre-anmended Rules which is said to have
been taken away by the Act since such a right is neither a
vested right of an enployee nor can.it be said to be an
accrued right. Thus there is no bar for the legislature to
amend the [law in consequence of which the inter se position
in rank of Executive Engi neer m ght get al t ered.
consequently, we see no invalidity in the enactnent of the
Haryana Service of Engi neers, Class I, Public Wrks
Department (Buil di ng and Roads Branch) (Public Health
Branch) and (lrrigation Branch) Respectively [ Act, 1995.
Though the Act in question is a valid piece of |egislation
but it is difficult to sustain Section 25 of the Act in toto
since a plain reading of the said provision does not nake
out any meani ng. Section 25 of the Act is quoted hereinbel ow
i n extenso: -

" 25. The Har yana Service of

Engineers Class |, Public Wrks

Departnment (Buil di ngs and Roads

Branch), (Public Health Branch) and

(I'rrigation Branch) Respecti vel y

Ordi nance, 1995 (Haryana O di nhance

No. 6 of 1995), is hereby repeal ed.

The Punjab Service of Engineers,

Class-1, Public Wrks Departnent

(Bui |l di ngs and Roads Branch) Rul es,

1960, the Punj ab Service of

Engi neers, Class |, Public Wrks
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Departnment (Public Health Branch)

Rul es, 1961, the Punjab Service of

Engi neers Cdass |, Public Wrks

Depart ment (I'rrigation Br anch)

Rul es, 1964, in their application

to the State of Haryana, are also

hereby repealed to the extent that

these rules shall continue to apply

to the person who were nenbers of

the Service before 1st day of

Novemrber, 1966;

Provi ded that such repeal shall not

effect--

(a) any penalty or puni shnent

i nposed as a result of disciplinary

pr oceedi ngs;

(b) any di sciplinary action or

proceedi ngs” initiated or  pending

under the rul es so repeal ed;

(¢) any rel axation in

qualifications granted to any

menber of the service -under the

rul es so repeal ed;

(d) the benefits accrued to the

persons who have retired from

service during /a period conmencing

fromthe 1st day of Novenber, 1966

and ending with the dat e of

promul gati on of the Haryana Service

of Engineers, Cass |, Public Wrks

Depart nent (Buil di-ngs and Roads

Branch), (Public Health Branch) and

(Irrigation Branch) respectively

O di nance, 1995.

and t he Punj ab Service of

Engi neers, Class |, Public Works

Departnment (Buil ding and Roads

Branch) Rules, 1960, the Punjab

Service of Engi neers, dass |

Public Wbrks Department (Punjab

Heal th Branch) Rules 1961 and the

Punj ab Service of Engineers, O ass

I, Public Wor ks Depart nent

(I'rrigation Branch) Rules, 1964,

shall continue to be in force as if

the same had not been repealed."

The aforesaid provision repeals the previous Rules
framed under proviso to Article 309 of the Constitution as
well as repealed the Odinance of 1995. It also saves the
action taken in respect of matters enunerated in Clause a to
d. It further purports to indicate that the earlier Rules
woul d apply to the person who were menbers of the service
bef ore 1st day of Novenber 1996 though on a plain reading of
the main part of Section 25 really does not convey the
af oresaid neaning. The |learned counsel appearing for the
State of Haryana could not indicate as to what is the true
nmeani ng of Section 25. Dr. Rajiv Dhawan, |earned senior
counsel , however, in course of his argunments contended that
though on a plain grammati cal meani ng being given to Section
25 is not susceptible of representing the true intention of
the Legislature and in fact it conveys absolutely no neaning
bu the Court should fill wup the gap by applying the
principle of causes and provide the work "except" in the
first part of Section 25 after the worked "to the extend"
and such filling up being done the provisions of Section 25
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woul d convey the true intention of the legislature. Though

on principles M. Dhawan, |earned senior counsel nmay be
right in this subm ssion that Courts can apply the principle
of causes omssus and fill the gap by adding certain words

when the Statute does not convey the correct neaning. But it
the case in hand we do not think it appropriate to apply
that principle, inasmuch as the Act itself having been given
retrospective effect with effect from1lst Novenber, 1966 the
date on which the State of Haryana came into existence there
is no rational to apply the pre existing rules to those
enpl oyees who were nenbers of the service before that date
even after the pre-existing rule is being repealed by the
Act. In this view of the matter we hold that the expression
‘to the extent that these rules shall continue to apply to
the persons who were menbers of the Service before 1lst day
of Novenber, 1966' is invalid and is accordingly struck
down. Remmi ning part of Section 25 as well as the proviso to
the said Section w ||, however, remain operative.

Though in  view of our conclusion that the Act is intro
virus, the “inter se seniority of the concerned officers are
required to be re-determned in accordance with the Act
itself, subject however, to the restrictions that pronotions
already made will not be annulled but since the judgnment of
the Punjab and Haryana H gh Court in favour of the direct
recruit B.D. Sardana was rendered by ‘interpreting the
Recruitnent Rules of 1961 and relying upon the earlier
decisions of this Court in Sehgal and Chopra (supra) it
woul d be appropriate for us to also deal wth the said
judgrments since an appeal has been carried to this Court by
the pronotees in Gvil  Appeal No. 422 of 1993. After the
judgrment of this Court in Sehgal (supra) and Chopra (supra)
when the State Government drew up the seniority list in the
rank of Executive Engineers on 6.4.92 Shri Sardana who had
been appointed directly as an Assistant Executive Engi neer
on 7.12.1977 challenged the said seniority |list claimng
therein that initially 10 officers having fornmed the cadre
when haryana becane a separate State and all of them being
pronotees and as such the quota of pronptees was in excess
of the 50% which is the permssible quota under the
Recruitnment Rules, he should be given the —position just
after 10 persons who constituted the initial cadre
irrespective of the fact that he was recruited on 7.12.1977.
The further contention before the H gh Court was that the
State CGovernment was not entitled to re-determ ne the cadre
strength each year after the judgnent of- this Court in
Sehgal (supra) and Chopra (supra). The H gh Court” by the
i mpugned judgnent appears to have been persuaded to accept
both these contentions and the pronptees, therefore, have
assailed the legality of the same. M. D.D. Thakur, learned
seni or counsel appearing for these pronotees as well as Dr.
Rajiv Dhawan, |earned senior counsel appearing for sone of
the pronotees urged that the H gh Court was in error to hold
that the State Government was not entitled to re-determ ne
the cadre strength each year retrospectively subsequent to
the judgnent of this Court in Sehgal (supra) and Chopra
(supra). It was contended that 10 persons who constituted
the initial cadre when the State of Haryana was forned and
all those 10 persons having been allocated to Haryana from
the erstwhile State of Punjab on the basis of their domcile
it would be reasonable to construe and apply the Recruitnment
Rul es which was in force in Punjab and which had been
adopted by Haryana by fictionally holding the recruitnment of
10 persons to be the initial recruitnent to the cadre and by
fictionally holding that the Recruitment Rules which was
adopted by Haryana was in fact cane into existence so far as
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the State of Haryana is concerned on 1.11.1966. According to
the |l earned counsel unless such a construction is given the
position will be very anonalous and direct recruits like
Shri Sardana will be senior to pronotees who had been
promoted even in the year 1968 or 1969 even though Sardana
was recruited as an Assistant Executive Engineer only on
7.12.1977. According to the |earned counsel the Rule in
guesti on cannot be construed in such a manner to bring about
gross inequities and, therefore, a reasonable construction
shoul d be made. M. Sachhar, |earned senior counsel and M.
Mahabi r Singh, |earned counsel appearing for the direct
recruits and M. Sardana, appearing in person, on the other
hand, submitted that it was not necessary for the State
Covernment to redetermine the cadre strength every vyear
retrospectively since the judgnent of this Court in Sehga
(supra) and Chopra (supra) nerely authorises the CGovernnent
to determine the cadre “strength if it has not already been
done. According to the | earned counsel such re-determ nation
of cadre 'strength every vyear has been nala fidely done by
i ncreasing the strength of the cadre so as to accommopdate
the pronotees —wthin 50%quota available for them under the
Recruitment Rules and, therefore, such redetermnation nust
be struck down and the High Court has rightly struck down
the same. It was also contended on their behalf that the
initial cadre having been constituted on 1.11.1966 and the
entire cadre being filled up by application of the
provisions of the Recruitnment Rules, 5 of them were beyond
the permssible limt of 50% quota in the service.
Consequently until the cadre strength is so maintained so as
to bring down the ratio of 50%so far as the pronotees are
concerned any direct recruit-— may during the intervening
period nust be held to be senior to -such pronptees and
therefore, the Hi gh Court was fully justified in' holding
that M. Sardana shoul d rank -~ below 10 persons who
constituted the initial cadre -irrespective of the hardship
that may be caused to the pronotees. According to the
| earned counsel while interpreting a particular rule the
Court is not required to look ‘into the hardship 'which the

interpretati on may cause so long as the rules are
unanbi guous. It was ultimately contended that the H gh Court
has rightly struck dowmn the seniority |I|ist that™ has been

drawnup on 6.4.1992 as well as the determination of cadre
strength nade by the state governnent and, further the Iist
that was drawn up on 15.4.1997, while the appeals were
pending in this Court is the correct- gradation  |ist
reflecting he inter se seniority of the direct recruits and
pronmotees correctly in accordance with the interpretation of
the rules given by this Court in the case of Sehgal (supra)
and Chopra (supra). The rival submi ssions require a carefu

exam nati on of the rel evant provi sions of Rule of 1961 as
well as in the light of the earlier decisions of this Court
in Sehgal (supra) and Chopra (supra). Before exam ning the
same it may be stated that the Division Bench of the Punjab
and Haryana Hi gh Court in the inpugned judgnent canme to the
conclusion that the State Government was not entitled to re-
determ ne the cadre strength retrospectively and by such
action of the State Governnent by increasing the cadre
strength pronotees have been given undue advantage and
direct recruits |ike B.D. Sardana have 1lost their vested
right and, therefore, such an order cannot be sustained in
| aw. The High Court also further cane to the concl usion that
on carving of State of Haryana when the initial cadre was
fixed at 10 and 10 persons brought over fromerstwhile State
of Punjab the Recruitnent Rules of 1961 nust be nmade
applicable to themand consequently the quota of pronotees
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cannot exceed 50% In this view of the matter since all the
10 persons who constituted the cadre in 1966 were pronotees
and thus far beyond the permissible quota of 50%the first
direct recruit in the cadre Shri Sardana nust be given 11th
position in the seniority list and he would be senior to al

those pronotees who were promoted after the initia

formation of the cadre irrespective of their date of
pronoti on as an Executive Engineer and irrespective of the
date on which M. Sardana was appointed directly as an
Assi stant Executive Engineer on 7.12.1977. As has been
stated earlier, this Court in A N Sehgal’s case (supra) on
considering the recruitnent rul es decided the principles for
determ nation of inter 'se seniority between the direct
recruits and the pronotees and left the matter for the State
CGovernment to re-determ ne the sane by applying the |aw as
declared by this Court. Wiile interpreting the provisions of
the Rules the Court came to hold that a pronptee within
gquota under Rule 5 (2) gets his seniority formthe initia

date of 'his  promotion and the year of allotnent, as
contenplated in Rule 12(6) -shall be the next below ‘the
juni ornost _officer in the service whether officiating or
confirmed as Executi ve Engi neer before the fornmer’s
appoi ntnment’ counting the entire officiating period towards
seniority, unless thereis break in the service or fromthe
date of later pronotion. Such pronotee, by necessary
implication, would nornally becone senior to the direct
recruit promoted |ater. Conbi ned operation of sub-rules (3)
to (5 of Rule 12 nekes the direct recruit a nenmber of the
service of Executive Engineer formthe date of vyear of
allotment as an Assistant Executive Engineer. The Court
further held that necessary conclusion would, therefore, be
that the direct recruits shall get seniority with effect
fromthe date of the year of the allotnent as Assistant
Executive Engineer which is not alterable. Wereas the
promotee would get his seniority with effect fromthe date
of the availability of the posts wthin 50% quota of the
pronotees and the year of allotnent is variable ‘and the
seniority shall be reckoned accordingly. 1In concluding
par agraph of the judgnment the Court directed the Governnent
of Haryana to determ ne the cadre posts regularly formtinme
totime including the post created due to exigencies of
service in terms of Rule 3(2) read with Appendix ‘A and
allot the posts in each year of allotnent as contenplated
under Rule 12 read with Rule 5(2)(a) and issue orders
appoi nting substantively to the respective posts within the
guota and determine the inter se seniority between the
promotees and direct recruits in the respective quota cadre
posts of Executive Engineers etc. in Sehgal « (supra) the
Court was dealing with the service of Engineers Class | PW
(Roads and Building) Branch. Simlarly in Chopra (supra) the
Court dealt wth the service of Engineers (Public Health
Branch), the rules of Public Health Branch being the same as
the rules in Roads and Building Branch. |In concluding
par agraph of the said judgment though an affidavit had been
filed by one of the appellants that the State Governnent has
determ ned the cadre strength but this Court declined to go
into the question and left it open to the Governnent of
deternmine the seniority after giving opportunity to al

parties in the light of the law laid down in the case. In
Chopra’s case (supra) in paragraph 10 of the judgnent this
Court had observed that wunder Rule 3(2) read with Appendi x
‘A" the State Governnment is enjoined to determ ne the cadre
post fromtinme to tinme and during the first 5 years on first
day of January every year and later fromtine to tine and
di vide the posts as per the ratio f the avail abl e cadre post
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to the pronotees and the direct recruits and shall nmke
appoi ntnent in a substantive capacity.

In course of argument M. K T.S Tulsi, |earned senior

counsel appearing for the State of Haryana had pointed out
that the State Government had taken steps for making direct
recruitnment to the cadre but as no conpetent people were
avai |l abl e, per force the cadre was to be managed by filling
up the posts by pronotees and it was done in the public
interest. The |earned counsel had urged that there is no
justification in the argunents advanced by the counsel for
direct recruits that the pronmptees were in fact given undue
favour. W are, however, really not concerned with this
submi ssion while interpreting the rel evant provisions of the
Rul es and the Rul es having been franed under the proviso to
Article 309 of the ~Constitution the same has to be
scrupul ously followed. But at. the outset on going through
the two earlier decisions of this Court in Sehgal (supra)
and Chopra (supra) there should be no hesitation to come to
the conclusion that the H gh Court was in error to hold that
the State Governnent was not entitled to re-determine the
cadre strength retrospectively every year and such re-
deternmination is invalid and inoperative. On the other hand
since the cadre strength had not been determ ned regularly
though it was enjoined upon the State CGovernnent to do so
this Court had called upon the State Governnent to re-
determ ne the cadre strength and thereafter deternine the
inter se seniority of the direct recruits and pronotees in
terms of Rule 12 ‘of Recruitnent -Rul'es bearing in mind the
law laid down by this Court interpreting the different
provisions of the Rules. The said conclusion of the H gh
Court, therefore, nust be quashed.

Now coming to the question as to how the initia
appointees to the service are to be dealt with since in the
two earlier cases this Court had never considered this
guestion, the question assunmes a greater significance.

The Rules franed under ‘the proviso to Article 309 of
the Constitution came into force w.e.f. the <??> June, 1961
the date on which the Rule was published in the officia
Gazet. Under sub-rule (1) of Rule 3, it is stipulated that
the service shall conprise of such nunber —of posts of
Assi st ant Executi ve Engi neers, Executi ve Engi neers,
Superintendi ng Engi neers and Chief Engineers as nmay be
specified by Government from time to time. Under sub-rule
(2) of Rule 3 the strength of the service for the first five
years after the common cenment of these ~rules shall be
determ ned each year on the 1st day of January or soon
thereafter as may be practicabl e according to the provisions
of Appendi x A and the strength so determ ned shall remain in
force till it is revised. Sub-rule (2) of Rule 5 stipulates
that the recruitnment to he service shall be so regul ated
that the nunber of posts filled up by promotion form d ass
Il Service shall not exceed fifty per cent of the nunber of
posts in the Service, excluding the posts of Assistant
Executive Engineers. Proviso to sub-rule (2) provides that
till adequate nunber of Assistant Executive Engineers
eligible and considered fit for pronotion are not avail able
the actual percentage of officers pronoted formddass |1
service may be larger than 50% Sub-rule (3) of Rule 5
speaks of a fictional situation namely in the service as
constituted imediately after the comrencenent of these
rules, it shall be assumed that the nunber of persons
recruited by pronmotion formdass Il Service shall be 50% of
the senior posts in the Service and future recruitnent shal
be based on this assumption. Sub-rules (1) and (2) of Rule 3
and sub-rules (2) and (3) of Rule 5 of 1961 Rules nmay be
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extracted herein below in extenso
"3. Strength of Service : (1) the

Service shall conprise of such
nunber of posts of Assi st ant
Executi ve Engi neers, Executi ve

Engi neers and Chief Engineers as
may be specified by Governnent from
time to tinme.

(2) Wthout prej udi ce to t he
generality of the provisions of
sub-rule (1) the strength of the
Service for the first five vyears
after the comencenent of these
rul es shall be determ ned each year
on the 1st day of January or as
soon thereafter as may be
practicabl e accordi ng to t he
provisi ons - of Appendi x A The
strength so determ ned shall remain
in force till it is revised

5. Recruitment to service : (2)
Recruitment to the service shall be
so regulated that the nunber of
posts filled by pronotion from
Class Il Service'shall not exceed
fifty per cent of the nunber of
posts in the Service, excluding the

posts of Assi st ant Executive
Engi neers;

Provided that till such time as an
adequat e nunber of Assi st ant
Executive Engi neers, who ar
eligible and considered fit for
pronoti on, are avai |l abl e, the
act ual per cent age of Oficers
promoted from Cass Il Service may

be larger than fifty per cent.

(3) Inthe Service as constituted

i medi ately after the comrencenent

of these rules, it shall be assumed

that the nunber of recruited by

promotion from Class Il Service is

fifty per cent of the senior posts

in t he Servi ce and further

recrui tnment shall be based on this

assunption.”

From a conbi ned readi ng of the aforesaid provisions the
foll owi ng situation energes : -
(a) That the Rules came into force w.e.f. 9th of ~ June,
1961 but the service existed even prior to the said date;
(b) On constitution of the service imediately “after the
conmencenment of the Rules by operation of a fictions it was
assuned that nunber of persons recruited by pronmotion from
Class Il service is 50%of the senior post in the service.
This fictional situation energes in view of sub-rule (3) of
Rule 5, so that, the future recruitment to the service can
be regul ated appropriately under sub-rule (2) of Rule 5; and
(c) A duty was enjoined upon the State Governnent to
determ ne the strength of the service each year on the 1st
day of January or soon thereafter as may be practicable for
the first five years after the commencenent of the Rules and
the strength thus determined year to year would renmain in
force till it is revised.

When recruitments were bei ng nade without determ nation
of the cadre strength and statutory rules canme into force
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for the first tinme on 9th of June, 1961 the Rules cast a
duty on the CGovernment to determne the cadre strength each
year and thereafter nake recruitnent in ternms of Rule 5
regul ating the manner of filling up the post in the service
subject to the provisions contained in sub-rule (2) of Rule
5. Rule 12 is rules for determnation of seniority. This
Rul e has already been interpreted by this Court in Sehga
and Chopra indicating the manner in which the seniority bas
to be determined inter se between the pronotees and direct
recruits. Wen State of Haryana cane into existence and
persons were serving in the erstwhile State of Punjab were
drafted into State of Haryana and constituted the initia
cadre strength of the service in the State of Haryana and
the Governnment of Haryana  adopted the Punjab Rules of 1961
for determining the service conditions of the enployees it
woul d be reasonable to hold that so far as the State of
Haryana is concerned the Recruitnment Rules cane into force
on 1.11.1966 and since the persons who constituted the
service cane fromerstwhile State of Punjab dependi ng upon
their domicile it would be further reasonable to construe
that they constituted the service soon after the rules were
adopted by the State of Haryana and thereafter Rule 5(3)
should be attracted in respect of those 10 officers who
constituted the service  and by such " application, by a
fiction 50% should be treated to be pronptees and on so
treating them further recruitnent to the service was
required to be regulated in accordance with - sub-rule (2) of
Rule 5 and it is'then the inter ~se seniority has to be
determ ned under Rule 12. In other words, out' of 10 persons
who were brought over formthe erstwhile State of Punjab and
constituted the servicein the State of Haryana 5 will be
assuned to have been recruited by pronotion fromd ass |
service by application of sub-rule (2) of Rule 5 even if
factually all the 10 were pronmotees while they were
recruited under the Punjab Rules. Since the initial cadre
strength was only 10 in the year 1966 and since under Rule
5(2) the pronptees cannot exceed 50% of the total nunber of
posts in the services, the Recruitnent Rules by fiction held
50% of the persons constituted the service imediately
after the comencenent of the Rules to be pronotees.
Thereafter the State Government was duty bound to determnine
the cadre strength every year in the first five years as per
sub-rule (2) of Rule 3 and in fact this direction had been
given in the earlier judgnents in the case of Sehgal “and
Chopra and after such determ nation of the cadre strength if
ina particular year it is found that the pronmtees have
usurped the quota of direct recruit then such pronote cannot
be held to be senior to the direct recruit notw thstanding
their earlier recruitment to the service. | f ~ these
principles are borne in nind then the gradation |ist which
had been prepared by the State Governnment on 6.4.1992 was
possibly the correct gradation 1list and the Hi gh Court was
in error to quash the said gradation list on a conclusion
that the wearlier direction of this Court 1in Sehgal —and
Chopra has not been followed. Cbviously, the H gh Court
m sunderstood the directions of this Court in the case
Sehgal and Chopra. W are however, not going o exanine the
said gradation list that was prepared on 6.4.1992 or any
ot her gradation |list which had been prepared subsequently
during the pendency of these appeals, since in our viewthe
Act having been cone into force and the Act have been given
retrospective effect the seniority has to be drawn up afresh
in accordance with the provisions of the Act.

So far as the rules dealing with Irrigation Branch is
concerned, the said rules nanely Punjab Service of Engineers
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(I'rrigation Branch) Class | Service Rules, 1964 has not been
considered earlier by this Court at any point of tinme. One
Shri ML. CGupta was appointed to the post of Assistant
Executive Engi neer as a direct recruit on 27.8.1971,
pursuant to he result of a conpetitive exam nation held by
the Haryana Public Service Commission in Decenber, 1970.
Said Shri Gupta was pronoted to the post of Executive
Engi neer on 17.9.1976. He nmde representation to the State
Governnment to fix up his seniority in accordance with the
service rules but as the said representation was not
di sposed of for nore than three years he approached the Hi gh
Court of Punjab and Haryana by filing CWP. NO 4335 of
1984. That petition was disposed of by the High Court on the
undertaking given by the State that the seniority will be
fixed up soon. The sai d undertaki ng not having been conplied
with, said Shri Gupta approached the Hi gh Court in January
1986 by filling Contenpt Petition. In Septenber, 1986 the
State Governnent fixed the inter se seniority of said Shr

Gupta and ot her nenbers of the service ad Gupta was shown at
serial no. 72. Two pronotees had been shown at serial no. 74
and 75. Those two pronmotees filed a wit petition
challenging the fixation of “inter se seniority between the
direct recruits and pronmotees and Hi gh Court of Punjab and
Haryana by its judgment passed in May 1987 quashed the order
dated 29.9.1986 whereunder the seniority of the direct
recruits and pronotees has been fixed  and called upon the
State CGovernment to pass a speaking order assigning position
in the gradation list. The State Covernment issued a fresh
notification on 24.7.1987 giving detailed reasons re-
affirmng the earlier seniority  which had been notified on
29.9.1986. Prior to the aforesaid notificationof the State
CGovernment Shri  Qupta had filed a wit petition in the
Punj ab and Haryana H gh Court which had been registered as
CWP No. 6012 of 1986 claimng his seniority at 'No. 22
instead of 72 which had been  given to him under the
notification dated 29.9.1986. The pronotees also filed a
wit petition chal l enging the Government order dated
24.7.1987 which was registered as CAWP No. 5780 of 1987. Both
the wit petitions, one filed by direct recruit - Shri Gupta
(CWP No. 6012 of 1986) and the other filed by the pronotees
(CWP No. 5780 of 1987) were disposed of by the |earned
Singl e Judge by judgments dated 24th January, 1992 and 4th
March, 1992 respectively, whereunder the |earned Single
Judge accepted the stand of the pronotees and Shri Gupta was
pl aced bel ow one Shri OP Ganged. Said Shri_ CGupta filed two
appeals to the Division Bench against the judgnent of the
| earned Single Judge, which was registered as Letters Patent
Appeal nos, 367 and 411 of 1992. The aforesaid Letter Patent
Appeal s were allowed by judgnment dated 27th August, 1992.
This judgnent of the Division Bench of Punjab and Haryana
H gh Court was challenged by the State of Haryana in the
Supreme Court which has been registered as CA Nos. 1448-49
of 1993. This Court granted |eave and stayed the operation
of the judgnent in the matter of fixation of seniority. The
pronot ees al so challenged the said judgnent of the Division
Bench in this Court which has been registered as CA Nos.
1452- 1453 of 1993. During the pendency of these appeals in
this Court, a Ordinance was promulgated on 13.5.1985 as
Ordi nance No. 6 of 1995 and the said O di nance was repl aced
by the i mpugned Act of 20 of 1995 by the Haryana
Legi slature. The wvalidity of the Act was chall enged by said
Shri G@upta and pursuance to the order of this Court the said
wit petition having been transferred to this Court has been
registered as T.C. No. 40 of 1996. So far as the validity of
the Act is concerned, the question of any wusurpation of
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judicial power by the legislature does not arise in relation
to Irrigation Branch inasnmuch as the Recruitnent Rul es of
1964 framed by the Governor of Punjab in exercise of power
under proviso to Article 309 of the Constitution which has
been adapted by the State of Haryana on and fromthe date
Haryana was nade separate State had not been considered by
this court nor any direction has been issued by this court.
The | egi sl ative conpetence of the State |egislature to enact
the Act had also not ben assailed and in our viewrightly
since the State legislature have the powers under Entry 41
of List - Il of the Seventh Schedule to frame |aw governing
the conditions of service of the enployees of the State
Government. That apart Article 309 itself stipulates that
the appropriate Legislature nay regulate the recruitnent,
and conditions of service of persons appointed, to public
services and posts in connection with the affairs of the
Union or of any State subject. to the provisions of the
Constitution. Proviso to Article 309 confers power on the
President /in connection with the affairs of the Union and on
the Governor in-connection with the affairs of the State to
nmake rules regulating the recruitnent and the conditions of
service until provisionin that behalf is made by or under
an Act of the appropriate Legislature under Article 309 nmain
part. In this view of the matter, the |egislative conpetence
of the State legislature to enact the legislation in
guestion is beyond doubt. The only question which therefore,
arises for consideration and which is contended in assailing
the validity of the' Act is that under the Act the direct
recruits would |ose several positions in the gradation |ist
and thereby their accrued and vested rights would get
j eopardi sed and their future chances of pronotion also would
be seriously hanpered and such violation tantanounts
violation of rights under Part - 1l of the Constitution

For the reasons already given while dealing wth the
af oresaid contention in connection wth the Public Health
Branch and the Road Buil ding Branch the contention rased in
the Transfer Case cannot be sustained and, therefore, the
Transfer Case would stand dismissed. The Act in’ question
dealing wth the service conditions of he engineers
belonging to the Irrigation Branch nmust be held to be a
valid piece of legislation passed by t he ~ conpet ent
| egi sl ature and by giving it retrospective effect” no
constitutional provision has ben violated nor any right of
the enpl oyee wunder Part - |Il of the constitution has been
infringed requiring interference by this Court.

So far as the four appeals are concerned, one at the
instance of the State and other at the instance of the
pronot ee engi neer, even though it 1is not 'necessary to
exam ne those appeals since the inter se seniority of the
nenbers of the service wll have to be re-drawmm up in
accordance with the provisions of the Act, yet “argunents
havi ng been advanced by the | earned advocates appearing for
the parties, we nmay briefly deal with the same. The Division
Bench of the Punjab and Haryana High Court in disposing of
the Letters Patent Appeal in favour of the direct recruit
has cone to the conclusion that the interpretation given by
the Suprene Court to the Recruitnent Rules dealing with the
Public Health Branch and the Roads and Buil ding Branch in
Sehgal and Chopra would equally apply to the Irrigation
Branch. In comng to the aforesaid conclusion the |earned
Judges of the High Court have failed to appreciate the
di fference between the rules dealing with the Irrigation
Branch and the two sets of rules dealing wth the Public
Health Branch and the Roads and Buil ding Branch. So far as
the rules dealing with the Irrigation Branch is concerned,




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 37 of 38

Rule 2(12)(c) nekes a pronotee officer on probation or
havi ng successfully conpleted his probati on awai ti ng
appointnent to a cadre post to be a nenber of the service
which was not the position in the Public Health Branch as
well as in the Roads and Buil ding Branch. Then agai n under
rule 5(2) the percentage of pronptees was required to be so
regul ated so as not to exceed 75% of the nunber of posts in
the service for the first 10 years form the date of the
comencenment of the Rules and thereafter it shall not exceed
50% of the nunber of posts in the service excluding the
posts of Assistant Executive Engineer. Proviso to the
aforesaid rules also entitles the GCovernment to grant
perm ssion beyond 75%during the first 10 vyears of the
conmmencenent of the rules and beyond 50% thereafter in case
sufficient number of direct recruits - Assistant Executive
Engi neers are not  avai labl e and considered fit for
promotion. Rule 12 which deals with the determ nation of
inter se ‘seniority is also somewhat different than the
simlar rule for the Public Health Branch and the Roads and
Bui | di ng ‘Branch which had been considered by this Court in
the cases of Sehgal and Chopra. In this view of the matter,
the Division Bench of the Punjab and Haryana H gh Court was
not justified in disposing of the appeal relying upon the
earlier decisions of this Court in A N Sehgal’s case. The
| earned Judges have not focussed their attention to the
difference in the rules neant for the lrrigation Branch and
the Rules neant for the Public Health Branch and Roads and
Bui | di ng Branch. The i mpugned judgnent, therefore, passed by
the Division Bench of the Punjab and Haryana Hi gh Court is
erroneous and cannot be sustained. But ashas been stated
earlier it is not necessary to delve into the question in a
nore detailed nanner since the Act having cone into force
and the Act being nade effective retrospectively we.f
1.11.1966, the date on which the State of Haryana was
fornmed, the inter se seniority has to be determned in
accordance with the provisions of the Act. Consequently, the
judgrment of the Punjab and Haryana Hi gh Court in LPA Nos.
367 and 411 of 1992 is set aside an the State of Haryana is
directed to re-deternmine the inter se seniority of the
menbers of the service belonging to the Irrigation Branch in
accordance with the provisions of the Act. Civil Appeal Nos.
1448- 1449 of 1993, 1452-1453 of 1993 and T.C. No. 40 of 1996
are di sposed of accordingly.

In the wultimate result, therefore, we hold Haryana Act
20 of 1995 is intra virus except part of-Section 25 which
has been held to be ultra virus. The Act having been given
retrospective effect with effect from1.11.1966 the inter se
seniority of direct recruits and pronotees inl each of the
services, nanely, the PW Branch, the Public Health Branch
and the Irrigation Branch wll have to be re-drawn up in
accordance with the provisions of the Act. The “seniority
lists already drawn up subsequent to the judgment of this
court in the case of Sehgal and Chopra and as well as during
the pendency of these appeals in this court are of no
consequence in view of the Act comng into force. It is,
however, made clear that any pronotion already given on the
basis of seniority determined by the Governnent under the
pre-existing rules wll not be annulled notw thstandi ng any
change in the seniority to be determ ned under the Act. The
i mpugned judgnents of Punjab and Haryana Hi gh Court are set
aside. The State Government is directed to re-consider the
guestion of seniority of the enployees of the three Branches
under the Act within a period of six nonths formtoday and
to give consequential pronotion on that basis soon
thereafter.
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Al the appeals and the transfer cases are disposed of
accordi ngly.




