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ACT:

Bangal ore Munici pal Corporation Act, 1949: Section 98(2)
and Bye Law 45/ Rules 24 to 27--Cctroi--Levy of--Mere physi-
cal entry into city |limts--Wuld not attract |evy of octro
unl ess goods brought in for use, consunption or sale.

Wrds And Phrases:  "Wthout Breaking bulk"--Not an
expression of art--Should be construed liberally.

HEADNOTE:

The appel | ant conpany was engaged in the manufacture and
sale of a malted nilk product narketed under the brand nane
"Horlicks". The appellant brought the product wthin the

octroi limts of Bangalore in bulk containers, rebottled the
same in small bottles and exported the major portion of the
rebottl ed product beyond the octroi |imts of Bangal ore.” The

appel l ants nade representation protesting against the |evy
of octroi on Horlicks in respect of the quantity of the
goods whi ch was exported outside the municipal linmts after
bei ng rebottl ed, and sought refund of the octroi duty on the
ground that there was no use or consunption or sale of the
said mlkfood wthin the nunicipal limts, and that the
i mposition of octroi was illegal and unwarranted. The re-
spondent - Corporation rejected the <claim Thereupon t he
appellant filed a wit petition in the H gh Court <challeng-
ing the levy/retention of the octroi duty on Horlicks ex-
ported out of the nunicipal limts.

The petition was resisted by the Corporation on two
grounds, nanely, (i) the transferring the Horlicks inported
in bulk into bottles anmounted to use of the Horlicks wthin
the city; and (ii) the octroi collected was in accordance
with law and unl ess the procedure prescribed under rules 24
and 25 of Bye-law 45 framed by the Municipal Corporation
under the City of Bangal ore Minicipal Corporation Act, 1949
was followed no obligation or duty was cast on the part of
the Corporation to refund any part of the octroi collected.

The learned Single Judge allowed the wit petition and
held that when the Horlicks powder was transferred into
bottl es of different sizes,
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354
the appellant did not use Horlicks within the city of Banga-
| ore.

In the appeal, the Division Bench agreed wth the
| earned Single Judge on the first point. On the second
poi nt, however, the Division Bench rejected the contention
of the appellant that opening or breaking open the druns and
putting the powder in the bottles anmobunted to breaking bulk
and as such there was no scope of applying for refund under
rule 24 which provided for refund in the case of articles on
whi ch octroi duty had been paid and which were subsequently
exported beyond the octroi limts wthout breaking bulk
According to the Division Bench, no inportance could be
attached to the expression 'w thout breaking bulk’, and the
appel Il ant not having applied.in accordance with rules 24 and
25, no amount coul d be refunded.

Before this Court, the Corporation sought to raise an
addi ti onal plea that where refund was due in respect of the
duties' |ike this, the amount could not be refunded because
there was possibility of undue enrichnent of the clainmant.
Al owi ng the appeal, this Court,

HELD: (1) Cctroi inthis case is a duty on the coming in
of the raw materials which is payable by the producer or the
manufacturer. It is not the duty on going out of the fin-
i shed products in respect of which the duty m ght have been
charged or added to the costs passed onto the consuners. In
such a situation, no question of ’'undue enrichnment’ can
possi bly arise. [362G

(2) There is no dispute that the Horlicks  powder was
brought in bulk in druns. After being inported, the entirety
of the Horlicks powder had not been sold. A part of the
powder has been put in the bottles and exported outside the
city of Bangal ore. [361E]

(3) Cctroi cannot be levied or collected in respect of
goods which are not used or consuned or sold wthin the
muni cipal limts. [364F]

(4) Indubitably, ampbunts have been realised as octro
on the entry of the goods on which octroi was not | eviable
because these were not for use or consunption w thin the
municipal limts. Mere physical entry-into the city limts
would not attract the levy of octroi_ unless goods were
brought in for use or consunption or sale. [364C D
(5) In this case, putting the powder fromthe druns to the
bottl es
355
for the purpose of exporting or taking these out of the city
is neither use nor consunption of the Horlicks powder at-
tracting the levy of octroi. Such ampbunts, therefore cannot
be retained by the respondent corporation. [362D E]

C.WP. No. 19873 of 1977--Hi gh Court of Punjab  Burmah
Shell G Storage & Distributing Co. of India Ltd:-v. Bel-
gaum Borough Muni cipality, [1963] 2 Supp. SCR 216, referred
to.

(6) "Wthout breaking bulk"”™ is not an expression of art,
nor is it an expression defined in the Act or the rules. It
has, therefore, to be construed in its literal and ordinary
sense to the extent possible, and construed as it is, trans-
ferring the product fromthe druns by breaking seal of the
drunms to bottles cannot be said to be "wi thout breaking
bul k". Certainly the bul k was broken in the procedure fol-
| owed. [361H;, 362A- E]

(7) Rule 24 does not apply. In that view, rules 25 and
26 have no scope of application. [364C]

Kirpal Singh Duggal v. Minicipal Board, Ghaziabad,
[1968] 2 SCR 551, referred to.
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(8) Realisation of tax or noney without the authority of
law is bad under Article 265 of the Constitution. Cctroi
cannot be levied or collected in respect of goods which are
not used or consumed or sold within the nunicipal linmts. So
these anounts becone collection without the authority of
| aw. The respondent is a statutory authority in the present

case. It has noright to retain the anount, so far and so
much. These are refundable within the period of limtation
[ 364E- F]

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 4160 of
1989.

From the Judgnent and Order dated 24.3.1988 of the
Kar nat aka Hi gh Court in WA. No. 637 of 1985
S. Ganesh, A.C. Gl ati and B .B. Sawhney for the Appellants.
T.S. Krishnamurthy I'yer and N. Nettar for the Respondents.
The Judgrment of the Court was delivered by
SABYASACHI  MUKHARJI, J. Leave granted.
356

This is an appeal fromthe judgnent and order of the
Division Bench of the H gh Court of Karnataka dated 25th
Mar ch, 1988.

There was a notification under section 98(2) of the
Cty of Bangal ore Munici pal Corporation Act, 1949 dated 4th
March, 1975 levying octroi, inter alia, on  food drinks
(including mlkfood) brought into the municipal. limts of
Bangal ore for sale, consunption or use. On 8th Cctober,
1976, representation was submtted on behal f of the peti-
tioners, HW Limted, protesting against |evy of octroi on
"Horlicks" mlkfood powder brought into the municipal limts
in bulk containers (Large steel druns) for being packed at
the packing station in Bangalore in Unit containers (glass
bottles) and thereafter exported  outside the nmunicipa
limts. |In respect of the quantity of the goods which were
exported outside the nunicipal linits after being  bottled,
the petitioners sought refund of the octroi duty as’ there
was no wuse or consunption or sale of the -said mlkfood
within the nunicipal limts. The respondent corporation
rejected the claimon the ground that rule 24 of the Byelaw
45 franmed by the Minicipal Corporation had not been conplied
with and as such refund could not be given. The petitioners
again sought on 4th February, 1978, refund of octroi~ duty
for the period 1974-75 to Decenber, 1977 anmounting to Rs.
13, 39, 652. 92 encl osi ng conputation of the duty collected for
the aforesaid period. Again, the refund was refused by the
respondents in March, 1978. Petitioners thereafter filed
wit petition in the H gh Court of Karnataka challenging the
| evy/retention of octroi duty on "Horlicks" exported out of
the nunicipal limts and seeking refund thereof. From 1st
April, 1979, levy of octroi on nilkfood was totally ‘abol-
i shed in Karnataka. Learned Single Judge of the Hi gh Court
on 1st February, 1984, allowed the wit petition and direct-
ed that the anmpbunt of octroi duty collected for the period
conmencing three vyears prior to the filing of the wit
petition be verified within 3 nonths and refunded within 45
days thereof. Learned Single Judge noted that the case of
the petitioners was that it was engaged in the manufacture
and sale of a malted m |k product nmarketed under the brand
nane "Horlicks". The petitioner used to nmanufacture the said
product in its two factories situated at Nabha in the State
of Punjab and Raj ahmundhry in the State of Andhra Pradesh
and marketed these throughout the country through its bot-
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tling and narketing centers situated in different parts of
the country. One such centre was situated in the city of
Bangal ore to which it brought its said product in bulk, then
rebottled the same in snall bottles of different capacities
i ke 800 gns, 450 gms and 250 gns. It was the case of peti-
tioners that small portion of the product, rebottled in
smal | bottles, alone was sold within the city of
357
Bangalore to its dealers and the rest was exported to its
agents situated in different parts of the State and other
nearby places of the country also. In this connection, it
may be nentioned that rules 24 to 27 of the relevant Bye-
laws were as foll ows:
"24. On all articles on which octroi duty has
been pai d and whi ch are subsequently exported
beyond ~“the -octroi limts wthout breaking
bul k;” refunds shall, subject to the follow ng
rules, ‘be granted at the rates originally
charged at the time of inport; provided that
no - such refunds shall, except in the case of
timber inported and re-exported in |og
be granted unless such goods are exported
within “three  nmonths fromthe date on which
octroi” was 1 evi ed.

25./ Any person claimng refund under the

above /bye-laws shall produce the goods to be
exported at the Central Cectroi Ofice, togeth-
er with the Oiginal receipt for octroi duty
paid ‘thereon, and an application for refund
prepared in triplicate in the form prescribed
in Schedule V. He shall fill up columms 1 to
10 of the application signing and dating the
same, before he presents it at the Centra
Cctroi Ofice. He shall produce for record in
office a certified copy of the invoice as per
whi ch duty was paid on the article at the tine
of its inport.
26. Any person who has been exenpted / under
bye-law no. 10 from production of goods at the
Central Cctroi Ofice on-inport shall, subject
to the same conditions, he exenpted from the
producti on of goods to be exported.

27. The Cctroi Superintendent of the Central
Cctroi O fice on being satisfied as” to the
identity of the goods produced with those for
which the receipt has been granted or the
validity of the claim shall fill up colums
11 to 15 and al so the coupon and handover. the
formto the exporter.”

There is no dispute that on the entire quantity of the
goods brought within the nmunicipal limts, octroi “was col -
lected fromthe petitioner. It clained for refund only in
respect of those quantities which were rebottled and export-
ed fromthe city to outside places. This was refused. The
contention of the petitioners was that only that portion  of
the goods which was inported in druns and was rebottled in
358
bottl es and exported outside the city was not liable to duty
of octroi. It was contended before the | earned Single Judge
that portion of the goods was not dutiable to octroi as
these did not fall within the term"sale, consunption or
use" wthin the local area of the city of Bangalore. Wen
the petitioner approached the H gh Court, rule 24 aforesaid
of the Bye-law 45 was in force. Cctroi was, however, abol -
ished with effect fromlst April, 1979. The question that
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was canvassed before the | earned Single Judge of the High
Court was that when the product was inported in bulk in the
city only for rebottling and rebottled in small bottles for
the consumer requirenents and marketed, there could not be
consunption or sale of that product. On the other hand, it
was contended that in any event, it is a case of ’'use’ to
attract levy of octroi. The Horlicks powder remains the sane
even after packing, as was held by Mttal, J. of the High
Court of Punjab in CWP. No. 19873 of 1977. In that case,
the Horlicks powder in druns was sold direct to bulk consum
ers. It was held that the Horlicks powder remains the same
after packing. It does not becone different commodity. It
al so cannot be held that it acquired distinct conmercia
utility, according to Mttal, J. Therefore, in that context;
Mttal, J. held that the packing of the Horlicks powder in
small  bottles does not fall-within the anbit of the word
"use’ and, therefore, the petitioner in that case was not
liable "to the charge of octroi for its inmport wthin the
limts of the city. This decision was affirmed by the Divi-
sion Bench. It was contended that in the judgnent before
Mttal, J, packing was entrusted to a separate agency, but
it does not nmake any difference, according the |earned
Single Judge of Bangal ore. Therefore, the Ilearned Single
Judge in this case found that only on that quantity of mlk
product inmported by the petitioner in bulk but rebottled in
smal | bottles at its Bangalore bottling station and export-
ing fromthe city to other places for sale in those places
and not using the same in Bangalore city, was not dutiable
to octroi till that levy was inforce. The |earned Single
Judge, therefore, held that theanmounts so levied and col-
lected as octroi for a period of three years prior. to the
presentation of the wit petition only and not beyond that
are refundable by the respondents to the petitioner. He
directed refund and pursuant to this direction, the ' |earned
Singl e Judge further directed that the sane may be verified.
We were inforned that the same has been verified.

There was an appeal to the Division Bench of the High
Court. The question before the Division Bench was whether
the Corporation was liable to refund that part of the amount
of octroi duty paid by the petitioners on the quantity of
the Horlicks powder inmported into the city of Bangal ore _on
the petitioners’” informng the Corporation that
359
they had despatched that part of the sane fromtinmeto tine
by filing the sane in bottles to places outside the city of
Bangal ore even though petitioners had not followd the
procedure prescribed in rules 24 and 25 of Bye-law No. 45
flaned by the Corporation and even though they had not  even
i nfornmed of such despatches as and when these were made?

I[tem 17 of the notification dated 4th March, 1975, as
nmentioned before, so long as it continued, was as foll ows:

"17. Conf ecti onary, bi scuits, tof f ee,
chocol at es food essence, food col our ed,
aerated water and soft drinks, food drinks
other than mlk in condensed formbottled  or
canned arecounts both sconted or plain

2% 0. 06 ps.

ad valorem 10
Kg."

The Division Bench noted that in terms of the aforesaid
| evy, the petitioners were paying octroi on the basis of the
total quantity of Horlicks inmported into the city of Banga-
lore. Then a letter was addressed on the 8th Cctober, 1975
to the Corporation of the city of Bangal ore, which was set
out in the judgment of the Division Bench. In the said
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letter, it was, inter alia, stated that the petitioners were

not bringing the goods within the municipal limts for use
or consunption therein and as such the inmposition of octro
was illegal and unwarranted and that the petitioners had

paid wunder protest the amount and clained the refund. The
petitioners claimed only the octroi paid on the goods which
were exported outside the city of Bangal ore and not used or
consuned within the city. The petitioners further stated,
inter alia, as follows:

"The petitioner is willing to differentiate
the goods intended to be used consumed w thin
the octroi limt of Bangalore and the goods

which are exported out of the limts of Banga-
lore and not used or consuned therein appro-
priately ~in order to facilitate nmovements of
goods and avoid difficulties to the octro
i ncharge. "

The ~ Cor poration turned down the denand.
The Di'vi sion Bench noted that the petition was
resi sted by the respondent on to grounds:
“1. The transferring of Horlicks inported in
bulk into the
360
city of Bangal ore into bottles anmounts to use
of the Horlicks within the city of Bangal ore
notwi thstanding the fact that a part of the
total nunmber of bottles were despatched out-
side the city of Bangalore.
2. The octroi collected on the Horlicks im
ported into the -city of Bangalore was in
accordance with |l aw and unless the procedure
prescri bed under rules 24 and 25 of Bye-law 45
was followed, no obligationor duty was cast
on the part of the Corporation to refund any
part of the octroi-collected."

The Division Bench of the High Court in the decision
under appeal observed that as far (as the first ground raised
was concerned, the |earned Single Judge had rejected the
claimand held that when the Horlicks powder was transferred
into bottles of different sizes it did not use Horlicks
within the city of Bangalore. In this connection, the Divi-
sion Bench referred to the decision of Burmah Shell GOl
Storage & Distributing Co. of India Ltd. Bel gaumv. Bel gam
Borough Municipality, Belgaum [1963] 2 Supp. SCR 2 16. This
Court in that case held that nere transferring of a bulk
product into snall containers |ike packets or bottles for
the purpose of sale does not ampbunt to use of the goods in
the sense the word is used in relation to |l evy of octroi. On
this aspect, the D vision Bench agreed with the |earned
Singl e Judge. So far as the second contention raised by the
Cor porati on was concerned, the Division Bench noted that the
rel evant provision of the rules was not considered. W have
set out hereinbefore the said rules. In the Schedul e ‘there
is aformfor refund. The contention of the petitioners was
that rule 24 did not apply. Rule 24, as we have noticed
her ei nbefore, provided that in respect of articles on which
octrio has been paid and which are ’'subsequently exported
beyond the octroi linmts without breaking bulk’, refunds
shal |l be subject to the rules indicated therein. So, accord-
ing to the petitioners, after opening or breaking open the
druns and putting the powder in the bottles, as in this case
amount to breaking bulk, and as such there was no scope of
applying for refund under Rule 24. But the Corporation
contended that it was not so. The Division Bench, however,
accepted the contention of the Corporation. It is indubita-
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bly true that the petitioners had not claimed the refund in
accordance with the | aw because according to the petitioners
the said rules would have no application as the bulk was
broken. The Division Bench, however, observed that the
petitioners in their letter addressed to the Comm ssioner
have specifically stated that the goods were subsequently
exported outside the city of Banga-

361

lore as envisaged by Bye-law 24 of notification No.
N. A 1(53) of 1952-53 dated 5th April, 1954. Regarding the
expression "w thout breaking bulk", the Division Bench of
the H gh Court was unable to accept the contention that the
bulk of the goods on which the octroi has been paid was
transferred to containers of snall sizes and despatched
outside the city, the bul k was broken. But the question was
whet her in such a situation, it can be said that it was done
wi t hout breaking the bulk. The Division Bench was of the
vi ew that “having regard to the rule and having regard to the
fact that it was inported intothe city of Bangalore, and
was to be despatched outside the city of Bangalore in the
same form i.e., wthout the sanme having been used or sold
or consuned in the production or manufacture other goods,
the person concerned can only claimrefund in accordance
with the rules. Therefore, according to the Division Bench

no inportance can be attached to the expression "w thout
breaki ng bul k" on despatches of the goods. Refund could be
claimed only on despatches of the goods outside the city,
for octriois leviable only if the goods inported into the
city are consunmed, used or sold within the city.. Therefore,
"bulk’, in the view of the D'vision Bench, was, in fact,
broken and the petitioner not having applied in accordance
with rules 24 and 25, no ampunt coul dbe refunded to the
appellant. In that view of the matter, the appeal 'was al-
lowed by the Division Bench and the judgnent of the | |earned
Si ngl e Judge was reversed.

It may be nmentioned that thereis no dispute that the
Horlicks powder was brought in bulk in drums. At the rele-
vant tine, there was levy of octroi at the entry  of such
goods. After being inported, it has been found that the
entirety of the Horlicks powder had not been sold. A part of
the powder has been put in the bottles and exported outside
the city of Bangalore. It has been found by the Division
bench that putting powder fromthe drune to the  bottles
inside the city, is not user or consunption as contenplated

by the rule. And on that no octroi duty was |eviable. 1In
this case also, it has been found pursuant to the order of
the | earned Single Judge how nuch octroi will be -refundable

on account whi ch has been paid by the petitioners. The  only
ground on which the Division Bench had resisted the refund
was that the petitioners did not apply in accordance’ with
the procedure envisaged by rules 24 and 25 of the “aforesaid
Bye-laws. M. Krishnanurthi lyer, |earned counsel for the
respondent, contended that the H gh Court was right in the
view it took on the construction of rules 24, 25 and 26. W
are unable to agree with this subm ssion. As we have indi-
cated before, "w thout breaking bulk" is not an expression
of art, nor is it an expression defined in the Act or the
rules. It has, therefore, to be construed

362

in its literal and ordinary sense to the extent possible,
and construed as it is, in our opinion, transferring the
product from the drunms by breaking seal of the druns to
bottles, <cannot be said to be "without breaking bulk".
"Breaki ng bul k" is an expression not unknown to |legal term-
nol ogy especially in England. In the Cycl opedic Law Diction-
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ary, 3rd Edn., "breaking bul k" has been stated to nmean that
for a bailee to open a box or packaging entrusted to his
cust ody and fradulently appropriate its contents. In

Stroud’s Judicial Dictionary, 4th Edn., Vol-1, it has been
stated that to 'break bulk’ is not now necessary to consti-
tute larceny or theft by a bailee. It is stated that the
cases were very nunmerous and turned on nice distinctions as
to what amounted to "breaking bulk". In the Dictionary of
English Law by Earl Jowitt "breaking bul k" has been defined
as that at conmon |aw there could be no larceny of goods
whi ch had originally been lawfully obtained by a person who
subsequently wongfully converted themto his own use,
unl ess such conversion was preceded by sone new act of
taking. It that 1is so, we are unable to agree wth the
construction suggested by the Division Bench. It was con-
tended that the octroi was leviable on the entry of the
goods in the municipal limts of the city but the Horlicks
powder ~had not entered into the local limts of Bangalore
for the purpose of use or consunption, as understood in the
decision " of the Burmah Shell’'s case (supra) and as found
both by the learned Singl e Judge and the Division Bench that
putting the powder fromthe druns to the bottles for the
pur pose of exporting or for taking this out of the city, is
nei t her use nor consunption of the Horlicks powder, attract-
ing the levy of octroi. Certainly, the bulk was broken in
the procedure foll owed. The High Court was wong in putting
the construction on the expressionas it did. M. lyer
sought to raise before us the plea that in ‘a case where
refund is due in respect of the duties like this whether
petitioners would be entitled to refund on the basis that
refund cannot be given because there was possibility of
undue enrichnent of the claimant, is pending before the
Seven-Judge Constitution Bench in this Court. Therefore, it
was submitted that we should await the  said decision or
refer the matter to the Constitution Bench. Octroi in this
case is a duty on the entry of the raw materials for com ng
in. It is the duty on the coming in of the raw materials
whi ch is payable by the producer or the nanufacturer. It is
not the duty on going out of the finished products in re-
spect of which the duty mi ght have been charged or added to
the costs passed on to the consuners. In such a -situation,
no question of ’undue enrichnent’ can possibly arise in-this
case. If that is the position then the pendency of the
guestion before the Constitution Bench should not deter ~ us
fromproceeding with this adjudication
363

Shri  Ganesh drew our attention to a decision of this
Court in Kirpal Singh Duggal v. Minicipal Board, GChaziabad,
[1968] 3 SCR 551. There, the appellant had transported,
bet ween August 1953 and March 1955, certain nmaterials in
execution of a contract to supply goods for wuse by the
Government of India. The respondent Municipality collected
toll while the appellant’s trucks were passing through the
toll barrier. The appellant, in that case, obtained in June,
1955, a certificate fromthe authority concerned that the
goods transported were "neant for Governnent work and had
become the property of the Governnent". The appellant then
applied to the Miunicipality for refund of the amunt paid
pursuant to the exenption granted by the Governnent of India
under the U P. Miunicipalities Act, 1916. The respondent
declined to refund the amount. In an action against the
respondent, the trial court decreed the claim The High
Court affirned the order of the Cvil Judge. Both the G vi
Judge and the High Court took the viewthat by the rules
franmed under the Act an application for refund wthin six
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nonths fromthe date of actual paynent is a condition prece-
dent for refund of the toll. The party appealed to this
Court. This Court was unable to accept this contention Shah,
3, as the learned Chief Justice then was, speaking for this
Court noted that the respondent therein had contended that
the rules framed by the CGovernment regarding the procedure
constituted a condition precedent to the exercise of the
right to claimrefund and recourse to the civil court being
conditionally strict, conpliance to that procedure was
necessary for obtaining any decree in civil court. Allow ng
the appeal, this Court held that this contention was untena-
bl e. Shah, J. observed at p. 555 of the report as under
"The rul es franmed by the Governnment nerely set
up the procedure to be followed in preferring
an applicationto the Minicipality for obtain-
ing refund of the tax paid. The Muinicipality
is under ~a statutory obligation, once the
procedure followed is fulfilled, to grant
refund to the toll. The application for refund
of ~the toll nmust be nade within fifteen days
fromthe date of the issue of the certificate
and within six nonths fromthe date of paynent
of thetoll. It has to be acconpanied by the
original receipts. |If these procedural re-
qui rements are not fulfilled, the Minicipality
may decline to refund the toll and relegate
the claimant to a suit. 1t would then be open
to the party claininga refund to seek the
assistance of the court, and to prove by
evidence ~which is in |aw adm ssible that the
goods transported by himfell within the order
i ssued under s. 157(3) of the Act.
364
The rules framed by the Governnent relating to
the procedure to be followed in giving effect
to the exenptions on-April 15, 1939,  do not
purport to bar thejurisdiction of the civi
court if the procedure is not followed. In our
judgrment, the CGvil Judge and the Hi gh  Court
exal ted what were nerely matters of procedure,
which the Municipality was entitled to require
conpliance with in granting refund, into
conditions precedent to the exercise of juris-
diction of the civil court. It is inpossible
on a bare perusal of the order issued by the
Government and the rules framed by it to give
to the order and the rules that effect.”

These observations, in our opinion, in wview of the
contentions raised on behalf of the Minicipality here are
apposite in this case. The aforesaid Rule 24 does not apply.
In that view, rules 25 and 26 have no scope of application
I ndubi tably, amounts have been realised as octroi 'on the
entry of the goods on which octroi was not |eviable because
these were not for use or consunption within the municipa
limts. Mere physical entry into the city limts would not
attract the levy of octroi unless goods were brought in for
use or consunption or sale. In this case, putting the powder
from the druns to the bottles for the purpose of exporting
or taking these out of the city is neither use nor consunp-
tion of the Horlicks powder attracting the levy of octroi
Such ampunts, therefore, cannot be retained by the respond-
ent-Corporation. There is no dispute as to the quantum in
view of the fact that the ampbunt has now been found to be
certified to be credited pursuant to the direction of the
| earned Single Judge of the Hi gh Court. We see no ground as
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to why anpbunt should not be refunded. Realisation of tax or
noney w thout the authority of law is bad under Article 265
of the Constitution. Cctroi cannot be levied or collected in
respect of goods which are not used or consuned or sold
within the nunicipal limts. So these anmpbunts becone coll ec-
tion wthout the authority of law. The respondent is a
statutory authority in the present case. It has noright to
retain the anobunt, so far and so much. These are refundable
within the period of limtation. There is no question of
[imtation. There is no dispute as to the anpbunt. There is
no scope of any possible dispute on the plea of wundue en-
richment of the petitioners. W are, therefore, of the
opi nion that the Division Bench was in error in the view it
took. Wiere there is no question of undue enrichnment, in
respect of noney collected or retained, refund, to which a
citizen is entitled, nust be made in a situation like this.
We, therefore, hold that anmpbunts should be refunded subject
to
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the verification directed by the | earned Single Judge of the
H gh Court of the anmpount of refund. The appeal is, thus,
al  owed. The Judgnent and the order of the Division Bench of
the Hi gh Court are, therefore, set aside. In the facts and
the circunstances, there will be no orders as to costs.

R S. S Appea
al | oned.

367




